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In  the  District.  Court  of  the  United  States  for  the 
District  of  Oregon 

Civil  No.  7097 

MONTE    L.   WOLF,    Executor   of   the   Estate   of 
Harry  J.  Wolf,  deceased. 

Plaintiff, 

vs. 

THE  UNITED  STATES  OF  AMERICA, 

Defendant. 

COMPLAINT 

For  cause  of  action  against  the  defendant,  plain- 
tiff complains  and  alleges  as  follows: 

I. 

This  is  a  civil  action  and  arises  under  the  laws  of 
the  United  States  of  America  providing  for  Inter- 
nal Revenue,  and  jurisdiction  rests  upon  Title  28, 
United  States  Code,  Section  1340,  and  Title  28, 
United  States  Code,  Section  1346. 

II. 

During  the  calendar  years  1942  and  1943,  and  un- 
til his  death  on  February  6,  1948,  Harry  J.  Wolf 
was  a  resident  of  the  County  of  Multnomah,  State 
of  Oregon  and  was  then  and  until  his  death  a  citi- 
zen of  the  United  States  of  America. 

III. 

Plaintiff  herein  is  the  duly  qualified  and  acting 
Executor  of  the  Estate  of  Harry  J.  A¥olf,  deceased. 
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to  whom  letters  testamentary  were  granted  by  the 
Circuit  Court  (Probate  Department)  for  the 
County  of  Multnomah,  State  of  Oregon,  on  Febru- 
ary 16,  1948. 

IV. 
At  all  times  from  September  1,  1947,  to  and  in- 
cluding October  30,  1952,  Hugh  H.  Earle  was  the 
duly  commissioned,  qualified  and  acting  United 
States  Collector  of  Internal  Revenue  for  the  Dis- 
trict of  Oregon,  and  the  said  Hugh  H.  Earle  is  no 
longer  in  of&ce. 

V. 

At  all  times  from  July  17,  1933  to  and  including 
August  31,  1947,  James  W.  Maloney  was  the  duly 
commissioned,  qualified  and  acting  United  States 
Collector  of  Internal  Revenue  for  the  District  of 
Oregon,  and  the  said  James  W.  Maloney  is  no 
longer  in  office. 

YI. 

During  all  times  mentioned  herein  the  decedent, 
Harry  J.  Wolf,  kept  his  personal  books  and  made 
and  filed  his  income  and  victory  tax  returns  on  the 
cash  receipts  and  disbursements  and  calendar  year 
basis. 

YII. 

That  during  all  times  during  the  taxable  years 
1942  and  1943,  the  decedent,  Harry  J.  Wolf,  was  a 
member  of  a  partnership  known  as  Alaska  Junk 
Company.  Said  partnership  was  comprised  of  the 
decedent,  Harry  J.  Wolf,  Rose  Schnitzer,  Sam 
Schnitzer  and  Jennie  Wolf.  Said  partnership  dur- 
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iiig'  all  timos  montionod  lioroin  filed  its  partnoTsliip 
income  tax  infoniiatioii  returns  on  a  calendar  year 
and  accrnal  basis. 

VIII. 

For  the  calendar  year  1942  Alaska  Junk  Com- 
pany reported  gross  sales  in  the  amount  of  $2,038,- 
384.76  on  its  partnership  income  tax  information 
return  filed  on  or  about  March  15,  1943.  Included  in 
said  purported  gross  sales  were  certain  items  of 
merchandise  delivered  to  a  corporation  known  as 
Oregon  Electric  Steel  Rolling  Mills  in  the  sum  of 
$243,975.86,  the  amount  of  said  items  being  carried 
on  the  books  of  said  Alaska  Junk  Company  as  ac- 
counts receivable. 

IX. 

The  net  income  as  reported  on  the  information 
tax  return  of  Alaska  Junk  Company  for  1942  was 
in  the  amount  of  $236,123.45,  of  which  amount  the 
decedent  Harry  J.  Wolf  reported  on  his  indiAddual 
income  and  victory  tax  return  the  sum  of  $64,- 
030.86,  said  tax  return  being  filed  on  or  about 
March  15,  1943,  and  said  Sam  Schnitzer  paid  said 
taxes  to  said  James  W.  Maloney,  the  then  Collector 
of  Internal  Revenue  for  the  District  of  Oregon. 

X. 

For  the  calendar  year  1943,  Alaska  Junk  Com- 
pany reported  gross  sales  in  the  amount  of  $1,463,- 
365.76  on  its  partnership  income  tax  information 
return  filed  on  or  about  March  15,  1944.  Included 
in  said  purported  gross  sales  were  certain  items  of 
merchandise  delivered  to  a  corporation  known  as 
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Oregon  Electric  Steel  Rolling  Mills  in  the  sum  of 
$103,365.76,  the  amount  of  said  items  being  carried 
on  the  books  of  said  Alaska  Junk  Company  as  ac- 
comits  receivable. 

XI. 

The  net  income  as  reported  on  the  information 
tax  return  of  Alaska  Junk  Company  for  the  calen- 
dar year  1943  was  in  the  amount  of  $246,055.71,  of 
which  the  decedent,  Harry  J.  Wolf,  reported  on  his 
individual  income  and  victory  tax  return  the  sum 
of  $66,513.93,  said  tax  return  being  filed  on  or  about 
March  15,  1944,  and  said  Harry  J.  Wolf  paid  said 
taxes  on  or  before  said  date,  to  said  James  W. 
Maloney,  the  then  Collector  of  Internal  Revenue 
for  the  District  of  Oregon. 

XII. 

In  computing  the  net  income  of  Alaska  Junk 
Comx^any  for  the  calendar  year  1943,  a  loss  was 
claimed  on  its  income  tax  information  return  of 
$202,350.60  for  bad  debts  on  account  of  the  afore- 
mentioned merchandise  delivered  to  Oregon  Elec- 
tric Steel  Rolling  Mills,  the  amount  of  which  said 
items  had  theretofore  been  carried  on  the  books  of 
Alaska  Junk  Comx^any  as  accounts  receivable. 

XIII. 

On  or  about  March  3,  1947,  the  Commissioner  of 
Internal  Revenue  determined  that  the  aforemen- 
tioned loss  on  account  of  merchandise  delivered  to 
Oregon  Electric  Steel  Rolling  Mills  was  in  fact  a 
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capital   C'onti'il)iition  to   said   corporation   and   was 
not  a  proper  bad  debt  deduction. 

XIV. 

On  or  al)out  March  3,  1947,  the  Commissioner  of 
Internal  Revenue  asserted  a  deficiency  against  the 
decedent,  Harry  J.  Wolf,  by  reason  of  the  disallow- 
ance of  the  bad  debt  deduction  that  had  been  taken 
on  the  income  tax  return  of  Alaska  Junk  Company. 

XV. 

On  June  2,  1947,  the  decedent,  Harry  J.  Wolf, 
filed  his  petition  with  the  Tax  Court  of  the  United 
States  contending  the  determination  of  the  Com- 
missioner of  Internal  Revenue  that  said  accounts 
receivable  of  Oregon  Electric  Steel  Rolling  Mills 
were  in  fact  capital  contributions  was  erroneous. 
Upon  hearing  the  matter,  the  Tax  Court  of  the 
United  States  affirmed  the  determination  of  the 
Commissioner  of  Internal  Revenue  and  judgment 
was  duly  made  and  entered  against  the  decedent, 
Harry  J.  Wolf,  in  the  amount  of  $43,287.42.  There- 
after the  decedent,  Harry  J.  Wolf,  paid  the  amount 
of  said  deficiency,  together  with  interest,  on  the 
31st  day  of  December,  1949.  Thereafter  the  dece- 
dent, Harry  J.  Wolf,  prosecuted  an  appeal  from 
the  Tax  Court's  determination  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  which 
Court  duly  entered  its  judgment  affirming  the  de- 
termination of  the  Tax  Court.  Thereafter  the  dece- 
dent, Harry  J.  Wolf,  petitioned  the  Supreme  Court 
of  the  United  States  for  a  Writ  of  Certiorari  to 
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review  the  judgment  of  the  United  States  Court  of 
Appeals   and   which   Court   denied   said   petitions. 

XVI. 

On  or  al30ut  December  30,  1949,  the  decedent, 
Harry  J.  Wolf,  paid  the  deficiency  as  asserted  as 
aforesaid  and  reduced  to  judgment  by  the  proceed- 
ings as  aforesaid,  to  Hugh  H.  Earle,  the  then  Col- 
lector of  Internal  Revenue  for  the  District  of 
Oregon,  additional  tax  in  the  sum  of  $43,282.00, 
together  with  interest  on  said  deficiency  in  the  sum 
of  $15,040.50. 

XVII. 

By  reason  of  the  income  and  victory  tax  pay- 
ments made  on  the  original  return  of  the  decedent, 
Harry  J.  Wolf,  and  the  payments  made  on  account 
of  the  deficiencies  asserted  by  the  Commissioner  of 
Internal  Revenue,  together  with  interest  on  said 
deficiencies,  said  taxpayer  paid  income  and  victory 
taxes,  together  with  the  interest  on  the  deficiencies 
in  the  amount  of  $102,938.06,  for  the  taxable  year 
1943. 

XVIII. 

By  virtue  of  the  determination  of  the  Commis- 
sioner of  Internal  Revenue,  the  judgment  of  the 
Tax  Court  of  the  United  States,  the  affirmance  of 
that  judgment  by  the  United  States  Court  of  Ap- 
peals and  the  denial  of  the  petition  for  certiorari 
by  the  United  States  Sui^reme  Court  as  aforesaid, 
it  has  been  duly  adjudicated  that  the  merchandise 
delivered  by  Alaska  Junk  Company  to  Oregon  Elec- 
tric Steel  Rolling  Mill  were  not  sales  but  were  capi- 
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tal  contributions;  that  it  was  erroneously  carried  on 
the  books  of  Ahiska  Junk  Company  as  accounts  re- 
ceivable and  was  erroneously  included  in  the  gross 
income  of  the  ])artnershii)  in  making  said  returns 
and  the  income  and  victory  taxes  paid  by  the  part- 
ners on  their  distributive  shares  therefrom  erro- 
neously paid ;  that  said  amounts  should  have  in  fact 
been  excluded  from  the  gross  income  of  said  Alaska 
Junk  Company  thus  reducing  the  amoimt  of  the 
net  income  reportable  hy  said  Alaska  Junk  Com- 
pany, and  thus  reducing  the  amount  of  income  re- 
portable by  the  decedent,  Harry  J.  Wolf,  on  his 
individual  income  and  victory  tax  return  for  the 
taxable  year  1943. 

XIX. 
The  difference  in  the  amount  of  the  income  and 
victory  tax  of  decedent,  Harry  J.  Wolf,  as  reported 
on  his  original  income  and  victory  tax  return,  to- 
gether with  the  deficiency  and  interest  as  herein- 
above set  forth,  and  the  correct  amount  of  income 
and  victory  tax  for  the  taxable  year  1943,  after 
eUminating  from  gross  income  of  Alaska  Junk 
Company  the  merchandise  delivered  to  Oregon 
Electric  Steel  Rolling  Mill,  is  $45,968.34. 

XX. 

On  or  about  June  20,  1951,  the  decedent,  Harry 
J.  Wolf,  filed  with  the  Collector  of  Internal  Reve- 
nue on  Form  843  a  claim  for  refund  of  the  taxes 
and  interest  mentioned  in  the  preceding  paragraph, 
to-wit:  $45,968.34,  together  with  interest  as  pro- 
vided by  law,  a  copy  of  which  is  attached  hereto 
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and   by   this   reference   made    a   part   hereof   and 
marked  Exhibit  A. 

XXI. 
On  or  about  August  1,  1951,  the  Commissioner  of 
Internal  Revenue  notified  the  decedent,  Harry  J. 
Wolf,  by  registered  mail  that  his  claim  for  refund 
had  been  disallowed. 

XXII. 

Said  sum  of  $45,968.34  has  not  been  repaid  to  the 
decedent,  Harry  J.  Wolf,  and/or  the  plaintiff 
herein,  and  the  defendant  now  erroneously  and  il- 
legally withholds  from  plaintiff  the  said  sum  of 
$45,968.34,  and  the  whole  thereof,  together  with 
interest  thereon  at  the  rate  of  6%  per  annum  from 
December  31,  1949,  as  pro^dded  by  law. 

Wherefore,  plaintiff  demands  judgment,  upon  the 
facts  and  law,  against  the  defendant  for  the  sum  of 
$45,968.34,  together  mth  interest  from  December 
31,  1949,  as  provided  by  law. 

/s/  JACOB,  JONES  &  BROWN, 

Attorneys  for  Plaintiff. 
Of  Counsel: 

/s/  S.  J.  Bischoff 
Duly  Verified. 
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EXHIBIT  A 

CLAIM 

To  be  filed  with  the  Collector  where  assessment  was 
made  or  tax  paid. 

The  Collector  will  indicate  in  the  block  below  the 
kind  of  claim  filed,  and  fill  in,  where  required,  the 
certificate  on  the  back  of  this  form. 
[  x]  Refund  of  Taxes  Illegally,  Erroneously,  or  Ex- 
cessively Collected. 
***** 

Name  of  taxpayer  or  purchaser  of  stamps.  Estate 
of  Harry  J.  Wolf,  by  Monte  L.  Wolf,  Executor. 

Business  address :  900  S.  W.  First  Avenue,  Port- 
land, Oregon. 

1.  District  in  which  return  (if  any)  was  filed: 
Oregon. 

2.  Period  (if  for  tax  reported  on  annual  basis, 
prepare  separate  form  for  each  taxable  year)  from 
Jan.  1,  1942,  to  Dec.  31,  1943. 

3.  Character  of  assessment  or  tax:  Income  and 
victory  taxes. 

4.  Amount  of  assessment,   $102,938.06;  dates  of 

payment  3/15/43  to  12/31/44  and  12/31/49. 
***** 

6.  Amount  to  be  refunded  plus  interest  as  pro- 
vided by  law:  $45,912.53. 

***** 

The  claimant  believes  that  this  claim  should  be 
allowed  for  the  following  reasons:  See  the  attached 
schedule  and  statements. 

I  declare  under  the  penalties  of  perjury  that  this 
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Exhibit  A — (Continued) 
claim   (including  any  accompanying  schedules  and 
statements)   has  been  examined  by  me  and  to  the 
best  of  my  knowledge  and  belief  is  true  and  correct. 

Dated  June  19th,  1951. 

/s/  Estate  of  Harry  J.  Wolf 
/s/  By   Monte  L.  Wolf,  Executor 

Estate  of  Harry  J.  Wolf,  by  Monte  L.  Wolf, 
Executor 

1942 
INCOME 

Dividends    $  .50 

Rent  and  Royalty  521.67 

Alaska  Junk  64,030.86     $  64,553.03 

DEDUCTIONS 

Less  14  Sales  Alaska  Junk  Co.  held  by 
Tax  Court  to  be  Capital  Contribution 
($243,975.86)     S  60,993.96 

State   Income  Tax  4,125.98         65,119.94 

Loss  S    (566.89) 

Donations    $     1,073.04 

1943 
INCOME 

Dividends    $  .97 

Rents  and   Royalties  584.72 

Alaska  Junk  66,513.92 

One-fourth   Alaska   Junk   loss   disallowed     50,587.65     $117,687.26 

DEDUCTIONS 

Interest    $  269.79 

State  Income  Tax  2,675.88 

Capital  Loss  1,000.00 

Donations    1,381.09 
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One-Fourth  Alaska  Junk  Sales  Held  by 
Tax  Court  to  he  Capital  Contribution 
(8103,365.76)     25,841.44        31,168.20 

$  86,519.06 
Less  Personal  Exemption  1,200.00 

$  85,319.00 

Surtax    $  47,929.30 

Normal  Tax  5,039.33 

Victory  Tax   4,001.09 

$  56,969.72 

Tax  paid  on  original   return $  44,615.56 

Additional  tax  paid  12/31/49 43,282.00 

Interest  paid  12/31/49 15,040.50 

Total  tax  and  interest $102,938.06 

Overpayment — Tax  and   Interest  $  45,968.34 

Statement  of  Facts  and  Memorandum  in  Support  of 
Claims  for  Refund  of  Sam  Schnitzer,  Rose 
Schnitzer,  Estate  of  H.  J.  Wolf  and  Monte  L. 
Wolf,  Charlotte  C.  Cohon  and  Blossom  M. 
Grayson  Transferees  of  the  Estate  of  Jennie 
Wolf  for  the  Tax  Years  1942  and  1943: 

The  claimants  and/or  their  predecessors  in  in- 
terest were,  in  the  tax  years  in  question,  members 
of  the  partnership  known  as  "Alaska  Junk  Com- 
pany". 

In  said  tax  years  the  partnership  consisted  of 
Sam  Schnitzer,  Rose  Schnitzer,  his  wife,  Harry  J. 
Wolf  and  Jennie  Wolf,  his  wife.  Each  ow^ned  a  one- 
fourth  interest  in  the  partnership  and  received  a 
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one-fourth  interest  in  the  net  earnings  of  the  part- 
nership. Jennie  Wolf  died  April  8,  1945,  and  her 
interest  in  the  partnership  vested  by  virtue  of  her 
Will  in  her  children,  Monte  L.  Wolf,  Charlotte  C. 
Cohon  and  Blossom  M.  Grayson  in  equal  shares. 

Harry  J.  Wolf  died  on  the  6th  day  of  February, 
1948,  and  his  interest  in  the  said  partnership  vested 
by  virtue  of  his  will  in  Monte  L.  Wolf,  Charlotte  C. 
Cohon  and  Blossom  M.  Grayson  in  equal  shares. 

The  said  partnership  kept  its  books  of  account 
and  reported  its  income  and  expenses  in  the  tax 
years  in  question  on  the  accrual  basis. 

The  said  partnership  filed  its  income  tax  return 
for  the  tax  year  1942  on  or  about  March  15,  1943, 
and  reported  and  filed  its  partnership  information 
return  on  a  calendar  year  basis.  In  said  tax  year  it 
reported  gross  receipts  from  sales  (on  the  accrual 
basis)  of  $2,038,384.76.  The  net  income  of  the  part- 
nership in  said  information  return  was  computed 
upon  that  amount  of  gross  sales,  and  the  income 
tax  returns  of  the  individual  partners  were  likewise 
computed  upon  the  basis  of  that  amount  of  gross 
sales. 

Included  in  the  said  gross  receipts  of  $2,038,- 
384.76  were  sales  made  by  the  partnership  to  a  cor- 
poration known  as  The  Oregon  Electric  Steel  Roll- 
ing Mills  in  the  sum  of  $243,975.86,  all  of  which 
sales  were  accrued  on  the  books  of  the  partnership 
as  of  the  end  of  the  tax  year  1942,  were  unpaid  at 
that  time,  and  were  carried  on  the  books  of  the 
partnership  as  accounts  receivable. 
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The  net  income  of  the  ])artnership  for  the  tax 
year  1942,  as  reported  in  said  information  return, 
whieli  included  the  sales  made  to  The  Oregon  Elec- 
tric Steel  Rolling  Mills,  was  the  sum  of  $236,123.45. 
The  said  net  partnership  income  was  reported  by 
the  individual  partners  in  their  individual  income 
tax  returns  as  constructively  received,  in  the  follow- 
ing amounts : 

Sam  Sclmitzer  $  64,030.86 

Rose  Schnitzer 54,030.87 

Harry  J.  Wolf 64,030.86 

Jennie  Wolf  54,030.86 

Total  $236,123.45 

The  individual  partners  filed  their  income  tax 
returns  for  said  tax  year  on  or  about  March  15, 
1943,  reporting  said  amounts  in  their  respective  in- 
come tax  returns  in  determining  the  net  taxable  in- 
come of  each  and  each  paid  income  tax  on  the  full 
amount  of  the  net  income  so  reported. 

The  said  partnership  filed  its  income  tax  returns 
for  the  tax  year  1943  on  or  about  March  15,  1944, 
and  reported  and  filed  its  partnership  information 
return  on  a  calendar  year  basis.  In  said  tax  year  it 
reported  gross  receipts  from  sales  (on  the  accrual 
basis)  of  $1,463,363.19,  the  net  income  of  the  part- 
nership in  said  information  return  was  computed 
upon  that  amount  of  gross  sales,  and  the  income  tax 
returns  of  the  individual  partners  were  likewise 
computed  upon  the  basis  of  that  amount  of  gross 
sales. 
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Included  in  the  said  gross  receipts  of  $1,463,363.19 
were  sales  made  by  the  partnership  to  The  Oregon 
Electric  Steel  Rolling  Mills  in  the  siun  of  $103,- 
365.76,  all  of  which  sales  were  accrued  on  the  books 
of  the  partnership  as  of  the  end  of  the  tax  year 
1943  and  unpaid  at  that  time,  and  the  amount  of 
said  sales  was  carried  on  the  books  of  the  partner- 
ship as  an  account  receivable. 

That  the  net  income  of  the  partnership  for  the 
tax  year  1943  as  reported  in  said  information  re- 
turn, which  included  the  sales  made  to  The  Oregon 
Electric  Steel  Rolling  Mills,  was  the  sum  of  $246,- 
055.71.  That  the  said  net  partnership  income  was 
reported  by  the  individual  partners  of  said  Alaska 
Junk  Company  in  their  individual  income  tax  re- 
turns as  constructively  received  by  said  partners  in 
1943  in  the  following  amounts: 

Sam  Schnitzer   $  66,513.92 

Rose  Schnitzer  56,513.93 

Harry  J.  Wolf 66,513.93 

Jennie  Wolf  56,513.93 


Total $246,055.71 

In  computing  the  partnership  net  income  for  the 
tax  year  1943  the  partnership  took  as  a  deduction 
the  smn  of  $202,350.60,  which  included  losses  re- 
sulting from  sales  made  by  said  partnership  to  The 
Oregon  Electric  Steel  Rolling  Mills  in  the  sum  of 
$202,350.60,  which  amount  had  theretofore  been  car- 
ried on  the  books  of  the  partnership  as  an  account 
receivable,  and  which  had  been  reported  in  the  tax 


Monte  L.  Wolf  17 

Exhibit  A — (Continued) 
years  1942  and  1943  as  income  constructively  re- 
ceived on  the  accrual  basis,  and  inchided  in  the  in- 
come for  tlie  said  years  by  the  individual  partners 
as  income  constructively  received  and  individual  in- 
come and  surtaxes  were  paid  thereon. 

On  the  3rd  day  of  March,  1947  the  Commissioner 
of  Internal  Revenue  determined  and  asserted  in- 
come tax  deficiencies  against  each  of  the  four  in- 
dividual partners  on  the  asserted  ground  that  the 
merchandise  sold  by  the  partnership  to  The  Oregon 
Electric  Steel  Rolling  Mills,  as  well  as  advances 
made  by  the  partnership  to  Oregon  Electric  and 
j^ayments  made  by  the  partnership  for  the  account 
of  Oregon  Electric,  were  in  reality  capital  contribu- 
tions by  the  partners  to  Oregon  Electric  and  ac- 
cording! 3^  did  not  constitute  sales,  advances  or  pay- 
ments for  the  account  of  Oregon  Electric,  and  on 
said  date  of  March  3rd,  1947,  The  Commissioner 
of  Internal  Revenue  sent  to  the  individual  partners 
of  the  said  partnership  the  90-day  notices  of  de- 
ficiencies imposed  by  reason  thereof. 

At  the  time  the  said  deficiency  letters  were  sent 
to  the  individual  partners,  the  partner,  Jennie 
Wolf,  was  dead;  Mrs.  Wolf  left  a  Will  devising 
one-third  of  her  interest  in  the  said  partnership  to 
each  of  her  three  children,  Monte  L.  Wolf,  Char- 
lotte C.  Cohon  and  Blossom  M.  Grayson.  Said  will 
was  duly  admitted  to  probate  in  the  Probate  De- 
partment of  the  Circuit  Court  of  the  State  of  Ore- 
gon for  Multnomah  County  and  the  decedent's  in- 
terest in  the  said  partnership  was  thereafter  dis- 
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tributed  to  the  said  three  legatees  on  the  1st  day  of 
April,  1946,  and  by  virtue  of  said  Will  and  the  dis- 
tribution the  said  three  legatees  became  the  owners 
of  the  decedent's  partnership  interest  in  the  said 
partnership. 

On  June  2,  1947  petitions  were  filed  with  the  Tax 
Court  of  the  United  States  to  review  the  determina- 
tion of  the  Commissioner  of  Internal  Revenue  as- 
sessing said  deficiencies  by  Sam  Schnitzer,  Harry  J. 
Wolf  and  by  Monte  L.  Wolf,  Charlotte  C.  Cohon, 
Blossom  M.  Grayson  as  successors  to  the  loartner- 
ship  interest  of  Jennie  Wolf,  deceased. 

While  said  proceedings  were  pending  before  the 
Tax  Court  of  the  United  States  the  death  of  the 
petitioner  Harry  J.  Wolf  occurred.  He  left  a  Will 
in  which  he  devised  his  one-fourth  interest  in  the 
Alaska  Junk  Company  partnership  to  his  three 
children,  Monte  L.  Wolf,  Charlotte  C.  Cohon  and 
Blossom  M.  Grayson,  in  equal  shares ;  his  Will  was 
duly  admitted  to  probate  in  the  Circuit  Court  of  the 
State  of  Oregon  for  Multnomah  County,  Probate 
Department,  and  in  said  proceeding  Monte  L.  Wolf 
was  appointed  executor  of  his  Estate,  letters  testa- 
mentary were  duly  issued  to  him  as  executor,  he 
duly  qualified  as  such  executor,  and  has  ever  since 
been  and  now  is  the  duly  appointed,  qualified  and 
acting  executor  of  the  estate  of  said  Harry  J.  AVolf, 
deceased;  thereafter  Monte  L.  Wolf  as  executor  of 
the  Estate  of  Harry  J.  Wolf,  deceased,  was  sub- 
stituted as  party  petitioner  in  place  and  stead  of  the 
petitioner  Harry  J.  Wolf  in  the  said  proceedings 
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ponding  l)efore  the  Tax  Court  of  the  United  States. 
Thereafter  the  said  proeeedine^s  came  on  for  trial 
in  the  Tax  Court  of  the  United  States,  and  a  judg- 
ment was  duly  made  and  entered  therein  adjudicat- 
ing, among  other  things,  that  the  sales  of  merchan- 
dise by  said  partnership  of  Alaska  Junk  Company 
to  Oregon  Electric  Steel  Rolling  Mills  in  the  tax 
years  1942  and  1943  did  not  constitute  sales  of  mer- 
chandise and  did  not  create  any  liabilities  from 
Oregon  Electric  to  the  said  partnership,  but  were, 
in  reality,  capital  contributions  by  the  partnership 
to  Oregon  Electric  and  losses  sustained  therefrom 
by  the  partnership  in  said  tax  years  did  not  con- 
stitute deductible  bad  debt  losses;  based  upon  said 
determination,  judgment  was  entered  in  the  Tax 
Court  of  the  United  States  on  the  9th  day  of  No- 
vember, 1949  against  each  of  the  petitioners  in  said 
proceedings  as  follows: 

Sam  Schnitzer   $  43,287.42 

Harry  J.  Wolf 43,282.00 

Monte  L.  Wolf,  Transferee  Estate  of 

Jennie  Wolf,  deceased 14,091.33 

Charlotte  C.  Cohon,  Transferee 

Estate  of  Jennie  Wolf,  deceased.  .     14,091.33 
Blossom  M.  Grayson,  Transferee  Estate 

of  Jennie  Wolf,  deceased 14,091.33 

By  reason  of  the  fact  the  Commissioner  of  In- 
ternal Revenue  determined  Rose  Schnitzer  to  be 
not  a  partner  in  Alaska  Junk  Company,  no  de- 
ficiency was  asserted  against  her  until  October  17, 
1949,  on  which  date  a  formal  notice  was  sent  based 
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upon  the  decision  of  the  Tax  Court  of  the  United 
States.  In  said  notice  he  asserted  a  deficiency  of 
$42,273.99,  which  said  deficiency,  together  with  in- 
terest in  the  sum  of  $14,795.90,  was  paid  on  January 
14,  1950. 

Thereafter  and  on  the  31st  day  of  December, 
1949  each  of  the  said  petitioners  paid  to  the  Col- 
lector of  Internal  Revenue  for  the  District  of  Ore- 
gon the  amounts  of  the  deficiencies  determined 
against  them,  as  aforesaid,  together  with  interest  as 
set  forth  in  the  schedules  attached  hereto. 

Thereafter  the  said  petitioners  prosecuted  an  ap- 
peal from  the  said  judgments  of  the  Tax  Court  of 
the  United  States  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit ;  that  thereafter  judg- 
ments were  entered  in  said  court  affirming  the 
judgments  of  the  Tax  Court  of  the  United  States 
in  said  proceedings. 

Thereafter  the  petitioners  filed  with  the  Supreme 
Court  of  the  United  States  their  petitions  for 
Writs  of  Certiorari  to  review  the  judgments  of  the 
United  States  Court  of  Appeals  in  said  proceedings, 
which  said  petitions  were  denied. 

By  reason  of  the  premises  the  said  judgments  of 
the  Tax  Court  of  the  United  States  have  become 
and  are  now  final.  The  portion  of  the  deficiencies 
in  income  tax  determined  and  assessed  against 
Monte  L.  Wolf,  Charlotte  C.  Cohon  and  Blossom  M. 
Grayson,  as  the  successors  to  the  partnership  in- 
terest of  Jennie  Wolf,  were  paid  by  each  of  the 
said  Monte  L.  Wolf,  Charlotte  C.  Cohon  and  Bios- 
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som  M.  Grayson  individually  as  transferees  of  the 
Estate  of  Jennie  Wolf,  deceased. 

The  portion  of  the  deficiencies  determined  and 
assessed  as  against  the  Estate  of  Harry  J.  Wolf, 
deceased,  was  paid  by  Monte  L.  Wolf  as  executor 
of  said  estate. 

By  virtue  of  the  income  tax  payments  originally 
made  for  the  tax  years  1942  and  1943  when  said 
tax  returns  were  filed,  plus  the  payments  subse- 
quently made  by  virtue  of  the  aforesaid  determina- 
tions and  judgment,  the  total  amount  of  income  tax 
and  interest  pajanents  that  were  made  for  said  tax 
years  by  each  of  the  four  partnership  interests  were 
as  follows: 

Sam  Schnitzer  $103,006.54 

Rose  Schnitzer 94,020.86 

Estate  of  Jennie  Wolf 93,915.17 

Estate  of  Harry  J.  Wolf 102,938.06 

By  virtue  of  the  said  determinations  of  the  Com- 
missioner and  the  judgments  affirming  the  same  re- 
ferred to  above,  it  now  appears  that  the  partnershi]^ 
erroneously  included  in  the  information  tax  return 
of  Alaska  Junk  Company  for  said  tax  years  the 
sales  made  by  the  partnership  to  the  Oregon  Elec- 
tric Steel  Rolling  Mills  as  constructive  receipts  of 
income,  and  the  partners  in  their  respective  in- 
dividual tax  returns  erroneously  included  in  their 
returns  for  said  tax  years  the  income  resulting  from 
the  treatment  of  the  sales  from  the  partnership  to 
Oregon  Electric  Steel  Rolling  Mills  as  accrued  in- 
come. 
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upon  the  decision  of  the  Tax  Court  of  the  United 
States.  In  said  notice  he  asserted  a  deficiency  of 
$42,273.99,  which  said  deficiency,  together  with  in- 
terest in  the  smn  of  $14,795.90,  was  paid  on  January 
14,  1950. 

Thereafter  and  on  the  31st  day  of  December, 
1949  each  of  the  said  petitioners  paid  to  the  Col- 
lector of  Internal  Revenue  for  the  District  of  Ore- 
gon the  amounts  of  the  deficiencies  determined 
against  them,  as  aforesaid,  together  with  interest  as 
set  forth  in  the  schedules  attached  hereto. 

Thereafter  the  said  petitioners  prosecuted  an  ap- 
peal from  the  said  judgments  of  the  Tax  Court  of 
the  United  States  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit;  that  thereafter  judg- 
ments were  entered  in  said  court  affirming  the 
judgments  of  the  Tax  Court  of  the  United  States 
in  said  proceedings. 

Thereafter  the  petitioners  filed  with  the  Supreme 
Court  of  the  United  States  their  petitions  for 
Writs  of  Certiorari  to  review  the  judgments  of  the 
United  States  Court  of  Appeals  in  said  proceedings, 
which  said  petitions  were  denied. 

By  reason  of  the  premises  the  said  judgments  of 
the  Tax  Court  of  the  United  States  have  become 
and  are  now  final.  The  portion  of  the  deficiencies 
in  income  tax  determined  and  assessed  against 
Monte  L.  Wolf,  Charlotte  C.  Cohon  and  Blossom  M. 
Grayson,  as  the  successors  to  the  partnership  in- 
terest of  Jennie  Wolf,  were  paid  by  each  of  the 
said  Monte  L.  Wolf,  Charlotte  C.  Cohon  and  Bios- 
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som  M.  Grayson  individually  as  transferees  of  the 
Estate  of  Jennie  Wolf,  deceased. 

The  portion  of  the  deficiencies  determined  and 
assessed  as  against  the  Estate  of  Harry  J.  Wolf, 
deceased,  was  paid  by  Monte  L.  Wolf  as  executor 
of  said  estate. 

By  virtue  of  the  income  tax  payments  originally 
made  for  the  tax  years  1942  and  1943  when  said 
tax  returns  were  filed,  plus  the  payments  subse- 
quently made  by  virtue  of  the  aforesaid  determina- 
tions and  judgment,  the  total  amount  of  income  tax 
and  interest  payments  that  were  made  for  said  tax 
years  by  each  of  the  four  partnership  interests  were 
as  follows: 

Sam  Schnitzer  $103,006.54 

Rose  Schnitzer 94,020.86 

Estate  of  Jennie  Wolf 93,915.17 

Estate  of  Harry  J.  Wolf 102,938.06 

By  ^-irtue  of  the  said  determinations  of  the  Com- 
missioner and  the  judgments  affirming  the  same  re- 
ferred to  above,  it  now  appears  that  the  partnership 
erroneously  included  in  the  information  tax  return 
of  Alaska  Junk  Company  for  said  tax  years  the 
sales  made  by  the  partnership  to  the  Oregon  Elec- 
tric Steel  Rolling  Mills  as  constructive  receipts  of 
income,  and  the  partners  in  their  respective  in- 
dividual tax  returns  erroneously  included  in  their 
returns  for  said  tax  years  the  income  resulting  from 
the  treatment  of  the  sales  from  the  partnership  to 
Oregon  Electric  Steel  Rolling  Mills  as  accrued  in- 
come. 
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By  reason  of  the  erroneous  inclusion  of  the  said 
sales  as  income  in  said  tax  years  the  claimants  have 
now  recomputed  the  net  income  of  the  partnership 
and  their  own  distributive  shares  thereof  for  the  tax 
years  in  question  by  eliminating  therefrom  the  sales 
made  by  the  partnership  to  Oregon  Electric  Steel 
Rolling  Mills  and  the  bad  debt  deduction  disallowed 
by  the  Commissioner  of  Internal  Revenue  and  ac- 
crued by  the  partnership  as  income  in  said  tax 
years,  as  more  fully  appears  by  the  amended  tax 
returns,  copies  of  w^hich  are  attached  hereto,  which 
amended  returns  were  prepared  in  accordance  with 
the  determinations  of  the  Commissioner  of  Internal 
Revenue  and  of  the  judgments  of  the  Tax  Court  of 
the  United  States  affirmed  as  aforesaid,  and  by  rea- 
son of  said  recomputation  of  the  tax  liability  for 
said  tax  years  the  true  tax  liability  for  said  tax 
years  of  each  of  the  individuals  owning  partnership 
interests  in  said  Alaska  Junk  ComjDany  is  as  fol- 
lows: 

Sam  Schnitzer   $56,800.93 

Rose  Schnitzer 50,176.80 

Estate  of  Harry  J.  Wolf 56,969.72 

Estate  of  Jennie  Wolf 50,176.82 

The  difference  between  the  total  amounts  of  in- 
come tax  and  interest  payments  paid  by  the  part- 
ners and  their  successors  in  interest,  the  claimants 
herein,  and  the  amount  of  the  tax  liability  of  each 
of  the  partners  and  their  successors  in  interest  as 
computed  in  accordance  with  the  amended  return 
submitted  herewith  are  as  follows: 
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Sam  Sdmitzer   $46,205.fJl 

Rose  Schnitzel' 43,844.0r) 

Estate  of  Harry  Wolf 45,968.34 

Monte  L.  Wolf,  Transferee  of  Jennie 

Wolf,  deceased 14,579.45 

Charlotte  C.  Cohon,  Transferee  of 

Jennie  Wolf,  deceased  14,579.45 

Blossom  M.  Grayson,  Transferee  of 

Jennie  Wolf,  deceased  14,579.45 

In  summary,  these  claims  are  predicated  upon  the 
facts  that  the  partnership  erroneously,  as  it  now 
appears  from  the  decisions  of  the  Tax  Court  of  the 
United  States  as  affirmed,  treated  the  sales  to  Ore- 
gon Electric  Steel  Rolling  Mills  as  income  from  sales 
on  its  books  and  accrued  the  income  therefrom,  the 
individual  partners  were  on  accoimt  thereof  re- 
quired to  and  did  report  these  sales  as  income  con- 
structively received  by  them  and  actually  paid  in- 
come and  victory  taxes  thereon,  although  payment 
for  said  sales  has  never  actually  been  received  by 
the  i)artnership  and/or  the  indi\ddual  partners,  at 
the  same  time  the  Commissioner  asserted,  and  it  has 
now  been  judicially  determined,  that  those  sales 
were  not  sales  but  capital  contributions,  and  the  de- 
duction taken  as  aforesaid  by  reason  of  the  failure 
of  Oregon  Electric  to  pay  said  liabilities  was  dis- 
allowed, so  that  the  claimants  and  their  predecessors 
in  interests  paid  income  taxes  on  income  which  was 
never  received  actually  or  constructively. 
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(TUNT  PUtlNLT  NAME  AND  BUSINESS  ADDRESS  OF  THB  ORGANIZATION) 

.ALA§KA..smNK.CO,. __ 

(Nu.) 

500.  S..W.. first  Avenue 

PQrtland»..Multnomah^...teegpn_ _ 

(PMt  oftce)  (CouDty)  ^<aU) 

Burineii  or  Pro(e«»ion  Machinery.^  Pipe--&-  Scraip-IroD. 


p.  N«  Um -n^t  3y.c« 

FOeCode 

ScralNo. 

DiMrkt 

i^»Dl,^6  9C 


iTL  GROSS  INCOME 

joit  rcccipti  from  bmineu  or  profestion 

tm  co»t  of  foods  sold: 

(»)  iDventory  at  beginning  of  year 

(b)  Mercbandise  bought  for  sale _.• 

(c)  Cost  of  Jgkn;juimfapoc--f  reight 

(d)  Total  of  lines  (a),  (b),  and  (c) 

(e)  Less  inventory  at  end  of  year 

iiots  profit  (or  loss)  from  business  or  profession  (item  I  minus  item  2) .._. 

acome  (or  lots)  from  other  partnerships,  syndicates,  pools,  etc    (Sou  Miantdj  nuoe,  uldran.  •nd  unount): 

1»"n    ^f    ^^?-^     R°i1"^'-^    T-'t^-'^^^-"^°j     P/^^^-l-aj^-^  -Qf-agori 

iterest  on  bank  deposits,  notes,  etc _ _ 

Dterest  on  corporation  bonds,  etc.  (except  interest  to  bend  premium 

be  reported  in  item  7) $ $ - 

Dterest  oo  tax-free  covenant  bonds  upon  which  a  Federal 

tax  was  [>aid  at  source _ , $. $ 

Qterest  on  Government  obligations,  etc: 

(a)  From  line  (h),  Schedule  A_.. $ $ 

(b)  From  line  0),  Schedule  A_ $ $ 

tab _ 

loyalties -— ^- - 

let  gain  (or  loss)  from  sale  or  exchange  of  property  other  than  capital  assets  (fmSdiRiukB) _. 

Xvidends _ _ - 

^r  income  (•uu  mlcmt  of  imaiK): 


^«794,.40(!  ?() 


84£L14 

$....462,-56^-54) 


Total  income  in  items  3  to  1 3  (tnur  noouubk  bocme  in  Schedule  A  and  C)- 

DEDUCTIONS 

alaries  and  wages  (d.  ml  »»Ju<fc <iwiiiiB  far  paitnai). 

tent 


.epairs ^ _ 

nterest  on  iodebteditess  (apbisiaSctndubF) 

"axes  (oiiki.  i.  sdieduk  C). _ — 

-osses  by  fire,  storm,  shipwreck,  or  other  casualty,  or  theft  (wbmit  idiedulcX 

iad  debts  (.sphm  in  Schedule  D)._-.._ 

a)  DepreciatioO  (e^lain  b  Sclxdule  E) 

b)  Amortization  of  emergency  facilities  (.tt«cli  •utemait) 

depletion  of  mines,  oil  and  gas  wells,  timber,  etc  (tubmit  achedule) 

)ther  deductions  authorized  by  law  (opUin  m  sdiedule  F)- 

Total  deductions  in  items  15  to  24 


$....333^240.-5- i 
_13»-63-?..3-P 


....a»6lL3? 
.17,22^-07 


..7,4Qt-3t2 


Ordinary  net  income  C'teni  14  minus  item  25). 


viuiuajy  nci  incooic  viLcm  it  miuus  iiciu  £.j; 

let  short-term  capital  gain  (or  loss)  (framlii>el,ailumii4.SumBU7.  Schedule  H) 
"let  long-term  capital  gain  (or  km)  (Tras  list  I  column  4.  Summeiy.  Schedule  H).... 


$_J 


464,973  68 


ToUl  or  Um  (t),  (a  «xi  (l).  column  )  (mlei  u 

Hem  8  (•),  paft  1). 

7^ 

f  .     v^ 

i r. 

> 

mmj  NotM  iMued  on  or  Kfter  December  1,  1940,  and  oblifalioiu  iuued  on  or  after  Marck  1,  1941,  bjrtb  UnitadSuia 
or  any  afaocy  or  imtrximcntaiity  tlicrao/  (cotar  amount  of  uitcrat  ar  item  8(b),  pa|e  1) 

ofy^ 

latvM  rac^Twl  •  ac 
cruad  dunofl  iIm  y«ar 

udiurui) 

--^-1 

> 

4luU  B.— GAINS  AND  LOSSES  FROM   SALES  OR  EXCHANGES  OF   PROPERTY  OTHER  THAN   CAPITAL  ASSETS. 

(Sm  Ifutruction  II) 

1.  KMo«pnp-t7 

2.  Dauaoquirad 

3.  Cnaa  laka  (aio 
(coona  priu) 

4.  C<at  or  othtr 
bui. 

S.  £i|>a>MO<Ml<>adc<at 

qucnt  Xo  acnuukiaa  or 
Mu<)i  1.  I«l3 

(0,  .Iknrabl.)  »c.  .c- 
auMiUon  trn   Mvcii    1. 

7,  Cain  or  km  (nAnwi  1 
plia  column  6  minia  tka 
•on  o<  coiuoiaa  4  uxl  S) 

$ 

$ 

% 

$ 

» 

Total  net  fa*"  (f  '<>••)  (««>•«  "  'ton  II.  page  1) 

$ 

k  ftitUly,  fijuclary,  or  hulneu  rtlaUonihlp  to  you.  If  any,  of  purchatct  of  arm  of  Ou  ahi 
tf  <k  aiott  Ham  mere  tfulreJ  4y  you  other  tkan  by  purthoK.  eiplain  futty  kou  acquir 

m  Uant: j    _ 

J: 

Schedule  C— TAXES.     (S<«  Instruction  19) 

NatUTQ 

Amount 

.ultnomah  Covi^ty  Taxes 

$ 

12*228 

07 

Total  (enter  aa  item  19.  page  1) „. .-- -„ - - 

$...17*228 

.07 

Sch^ule  D. — BAD  DEBTS.     (Sea  Instruction  21) 


il.  Tuabk  ymx 


$...13.7*5.20. 
.....141*5.99 

.25.4*126. 

.236*123 


3.  Sale*  on  tccount 


$1*525*059 
.1*727*425 
..1*705*335 
J.*8J.5*566 


4.  B*d  debt*  chari^  off  b^ 
or^nizAtion  if  no  reserve  n 
cUTicd  on  book* 


.11*3.40. 
...5*241.. 
...5*226. 
...1*971.. 


2C' 


-2^ 


M  orguiizAJoa  carried  •  reserve — 


S.  CroM  amotint  added  to  reMrvc  6.  Amount  charfed  againit  ickxt* 


$ 


"OTE.— Check  whether  deduction  claimed  repreaenta  wortJJeti  debts  chargad  off  Q.  of  i»  ">  addition  to  a  reaerve  Q- 

Schedule  E.— DEPRECIATION.     (See  Inatruction  22  (a)) 

mA  of  uiupqly  (if  buiUina*.  itmte 
aotcnal  of  whjch  canilructcd) 

ZD.tc 

acquired 

3.  Co.t    or    other 
bam    ((io    not 
include  land  or 
other  nondepre- 
ciable property) 

4.  Aiaeti  fully  de- 
preciated in  uM 
at  end  of  year 

5.  Depredation  al- 
lowed (or  allow- 
able)   in    prior 
year« 

6.  Remaininf  coct 
or    other    ba«i* 
to  be  recovered 

7.  Elatimated 

UfeuMd 

lating  de- 
preciation 

%.  Estimated 

remaining 

life  from 

beginning 

o«  year 

9.  Depreciation  al- 
lowable thu  year 

$ 

$ 

$ 

$ _„. 

$ 

ATTACHED 

...J        ..... 

Total  (enter  a>  item  22(a),  page  I) 

$ 

Schedule  F.— EXPLANATION  OF  DEDUCTIONS  CLAIMED  IN  ITEMS  18  AND  24 

imNa 

lE^Unati™, 

3.  Amoui< 

1.  Item  No. 
(continued) 

2.  Elzplanation  (cootinued) 

3.  Amount 
(continued) 

Interest  j)aid  on  money 

$ 

Other  deductions 

$.9.Q..75.6.. 

59 

borrowed  -  mostly  to 

.iir.at.-Natio 
.^Qrtland^..C 

nal  Bcink.       1 

iref" 

n 

8^612 

V 

._^ 

Schedule  I.— CONTRIBUTIONS  OR  GIFTS  PAID.     (See  Inatruction  29) 


e  and  address  of  cfgannatiop 


.:.UMd...Cgj?ra!imty...CMst..T...Po^^ - - --U ^-^-- 

sip.n  .Je>d5^..¥i^aj^e..5Md  _ -- - -- '^-y^^ 

Lt.ei.5.ei:Tlc.e.:.C8rka.ra45.a.tion.-.P^^  - - -  -- —-- -v^ 

C^til£..Paj:j3ayjsia..!Pund..r.P.ojptlar^^ --.. - - -  ■^■ 

ai^e..iilhit.e..3.erYi.C-e...Cente.r.*. Portland*  .Oregon |- -2-0 

c.  Bond  .Iiri.Y.&..-.P.Qr.tlaad»... Oregon.-... — I- 

IUSl --- - -   -  - 


200 
342. 


00 
OO" 
00 
00 
00 
00 
16 


Totol  (enter  in  column  10,  Schedule  J).... .— - - - - 1  ^    -2*89^-  -l-Q- 


BKHl&IT     f^      C<oHT^ 


SchaduU  J.— PARTNERS'  SHARES  OF  INCOME  AND  CREDITS.     (Sm  IiutrucUfMt  29) 


Ot^.. 


,  S.Schnitzer^lOll  S.W.Vista  Ave.,Portlanci,( 

,  flJps.R.SchnitzerjlOil  S.W.Vista  Av9.,Portla|id,0re.. 

/.HvJ.Wpif,.  3iaJl  5,£,l^.bert^I'Qrtlanci,0re,^ 

i..Mra.«Jj.WolX,31IX-S..K,IainbBrt;Portlind,0re. 


2.  Odimry  ml  meonw  Uh 


$ 3^03.6.... 

C6^563 

Z^Q%.... 

X6*963 


U). 


9.0 .. 
10) 


4«(    V%m  fui    fun   (or 
Ian)  mMB   Mk  or  ib. 


Toub. 


» $-(7^85^ 


U|> 


CONTINUATION  OF  SCHEDULE  J 

6.  W1<ol!)r  tu^oaaM  obticUiona 

Putiiilly  rjLM^am^ 

9.  EVindLncon. 

10.  Cbuiubl. 

oontj-ibutua. 

(bmSch«iul<I) 

M.  FnUnlhv 

come  tAs  pud 

«  aource  (2 

pert»it  of 

(TOM  .mount 

in  itoD 

7.PM«I) 

7.  Uniud  Suto  S.rb^  Bond* 
uk)   Tnuoy   Bosk  (line 
(0.  ScMul.  A) 

8,  Obliotiorw  ti  ccTtJun  initru' 
rocnUiitica    tA    Um    United 
Suta  (line  (0.  Schedule  A) 

12.  Inean.»d 

p^U. 

comCrTar 
UniudSutca 

*.Pri>dv.l 

b.  InteraM 

a.Pnnclr>l 

unoRiuUe 

b.  InUIMk. 

aniortiz.ble 
boodpranium 

$ 

» 

i 

i 

$-- 

$ 

$.... 

\ 

$ 

»- 

-■ 

..k._ 

$ 

» -- 

» 

» 

$ 

»-- 

...- 

» 

$ 

$-- 

» 



\Dite  of  organization 1501 

Nature  of  organization  (partnership,  tyndicate,  pool,  joint  venture, 

■  etc)- fi?u::tnershi£. 

W«i  a  return  filed  for  preceding  year?  ....Xos If  so,  to  which 

collector's  office  was  it  sent?    Portland,    Orggon 

Check  whether  this  return  was  prepared  on  the  cash  Q  or  accrual 
£]  basil. 

State  whether  inventorie*  at  the  beginning  and  end  of  the  taxable 
vear  were  valued  at  (a)  cost,  or  (d)  cost  or  market,  whichever  is 

lower ._ — Co3t^-iar- Market _ 

If  any  other  basis  is  used,  attach  statement  describing  basis  fully, 
state  vrfqr  used  and  the  date  inventory  was  last  reconciled  with 
stcdt _ 

Did  the  organization  at  any  time  after  October  3,  1942,  and  before  the 
I  end  of  its  taxable  year  have  in  its  employ  more  than  eight  individu- 
1  als?  (Answer  "Yes"  or  "No")  .....Ie§. __ 


QUESTIONS 


If  answer  is  "Yes,"  has  the  organization  in  this  retimi  taken  a  deduc- 
tion for  any  amount  of  wages  or  salaries  representing  an  increase  or 
decrease  in  rate  after  October  3,  1942?   (Answer  "Yes"  or  "No") 

. Uo- If  answer  to  second  question  is  "Yes,"  attach  a 

statement  explaining  all  such  increases  or  decreases.  If  any  of  such 
increases  or  decreases  required  the  prior  approval  of  the  National 
War  Labor  Board  or  the  Comissioner  of  Internal  Revenue  as  stated 
in  instruction  1 5,  attach  also  a  copy  of  the  authorization  fof  each  of 
such  increases  or  decreases. 

7.  Did  the  organization  at  any  time  during  the  taxable  year  own  directly 

or  indirectly  any  stock  of  a  foreign  corporation  or  a  personal  holding 
company,  as  defined  in  section  501  of  the  Internal  Revenue  Code? 

(Answer  "Yes"  or  "No") .Nft 

If  answer  is  "Yes,"  attach  schedule  required  by  Instruction  I. 

8.  Was  return  of  information  on  Forms  10%  and  1099  filed  for  the  calen- 

dar year  1942?    (See  Instruction  H) laS 


AFFIDAVIT    (See  Instnictin  D) 
I  /we  swear  (or  afirm)  that  this  return  (including  any  accompanying  schedules  and  statements)  has  been  examined  by  me/jis. 
I  to  the  best  of  my /our  knowledge  aivJ  belief  is  a  true,  correct,  and  complete  return,  made  in  good  faith,  for  the  accounting  f)eriod 
Jted,  pursuant  to  the  Internal  Revenue  Code  and  the  regulations  issued  under  authority  thereof. 


■  •<  pcrMn(ocbcr  thuip.ftncr  o 


(Nun*  dt  firm  V  os^iloytr.  tf  vijr) 

)«cribed  and  sworn  to  before  me  this 


(KiAnrnt  dt  pwtner  or  moBbCT) 

Subscribed  and  sworn  to  before  roe  this 


__» day  d 


.,  194. 


..day  of  . 


.^ ,  194.. 


11 


FORM  loes 


EXHIBIT     f=\     (coH-r:^ 


UNITED  STATES 


PARTNERSHIP  RETURN  OF  INCOME  1943 


(To  b«  Filed  Also  by  Sjmdicatei ,  Pools,  Joint  Ventures,  Etc) 

For  Calendar  Year  1943 

or  fiscal  year  beginning ,  1943,  and  ending ,1944 

(Hie  Ihii  return  not  Utcr  Ihui  the  IS«h  dajr  of  the  3d  month  foUowinf  the  cleee  of  the 

taxable  year) 

(PRINT  PUINLY  NAME  AND  BUSINESS  ADDRESS  OF  THE  ORGANIZATION) 

. AIASKA..J[UiJi;..CQ,L. 


(Nm») 

9QQ.^....W-..iirst.AvQnus 

(Street  and  number) 

i'.ortland.  k.»  ..Oregon 

(City  or  town)  (Suu) 

Business  or  Profession    tochinery^   Pipe  Jt.Scrap  Iron 


Do  Not  Um  Thti.  Spto 


:srN<.  GROSS  INCOME 

Gross  receipts  from  business  or  profession 

Less  cost  of  goods  sold: 

(a)  Inventory  at  beginning  of  year 

(b)  Merchandise  bought  for  sale _ 

(c)  Cost  of  labor,  supplies,  etc _ 

(d)  Total  of  lines  (a),  (b),  and  (c).... _ 

(e)  Less  inventory  at  end  of  yeai. 

Gross  profit  (or  loss)  from  business  or  profession  (item  1  minus  item  2) 

i  income  (or  loss)  from  other  partnerships,  syndicates,  pools,  etc.    (Suu  xfiM^y 


$..22.1jjll.2 
^82,811 
■45.,.837" 


$.85_9,.981. 


«,  ftddrea*.  ftrid  unount); 


!  Interest  on  baiA  deposits,  notes,  etc _ 

I  Interest  on  corporation  bonds,  etc.  (except  interest  to 

be  reported  in  item  7) $ $ 

'  Interest  on  tax-free  covenant  bonds  upon  which  a  Federal 

tax  was  paid  at  source $ $ 

Interest  on  Government  obligations,  etc.: 

(a)  From  hne  (h),  Schedule  A.. $...•_._ $ 

(b)  From  line  (i),  Schedule  A $ $ 

Rents _ 

Royalties _ 


Net  gain  (or  loss)  from  sale  or  exchange  of  property  other  than  capital  assets  ((mm  Sdieiliik  B) ._ 
Dividends - 

Other  income  (.t 


e  DBture  of  income): 


Total  income  in  items  3  to  I  3  (cnUr  DonUublc  income  in  Sdtedula  A  lad  G) 

DEDUCTIONS 

Salaries  and  wages  (do  not  include  co<np<™«tion  («  putner.)... _ -. 

Rent ._ 


$kx2i.9x22: 


.5^1,662  13 


.4;i 


%32&^yib  ,24 


..4^7.29 


09. 


22 


Repairs _ 

Interest  on  indebtedness  (eipi>in  in  Schedule  F)_ _ 

Taxes  (eipUin  in  Sdadule  C) __. 

Losses  by  fire,  storm,  shipwreck,  or  other  casualty,  or  theft  (aibnit  Kladuie).. 

Bad  debts  (eipkin  in  Schedule  D). 

(a)  Depreciation  (opUin  in  Schedule  E) 

(b)  Amortization  of  emergeiKy  facilities  (atuch  iutement) 

Depletion  of  mines,  oil  and  gas  wells,  timber,  etc.  (lubmit  tcheduie) . 

Other  deductions  authorized  by  law  (eipUin  in  Schedule  F) 

Total  deductions  in  items  15  to  24 _. 

Ordinary  net  income  (item  14  minus  item  25) 


$..14.2.,.22.7. 

Il.x887. 

.1^25.2 


...20^45.6 
.14^9.83 


3^65.8 

...._6^59.6. 


■92^9.65- 


12 


Net  short-term  capital  gain  (or  loss)  (from  line  l.colmnnf  Summary.  Schedule H).. 
Net  long-term  capital  gain  (or  loss)  (from  line  i  cohmm  4.  Summary.  Schedule  H) 


$....8.43^117 


.428^022. 


$3,45...a4Q 


I'i 


51- 


i 


?.8 


SchaduU  A.— INTEREST  ON  GOVERNMENT  OBLIGATIONS,  ETC.     (Sm  IiutrucUon  8) 


Pa«*a 


.  OUigation*  or  McuritM 


,OUiptiont  of  t  Slate,  Territory,  or  political  lubdivition  thereof,  or  the  District  of  Columbia,  or  United  Stites  poaicuioni 

OUifilioni  iuued  prior  to  March  I,  1941,  under  Federal  Farm  Loan  Act,  or  under  luch  Act  as  amended 

OUifationjof  United  States  isaued  on  or  before  September  I,  1917 

Treasury  Noto  iaaucd  prior  to  December  I,  \9M),  Treasury  Billaand  Treuury  Certificate*  of  Indcbtednesa  iiaued  prior 
Id  March  I.  1941 .'. 1. 


Uoiled  States  Savings  BorKUand  Treasury  Bonds  issued  prior  to  March  I,  1941 

Mfationsof  instnimentalilieaof  the  United  States  (other  than  obligations  to  be  repotted  in(b)  above)  iuued  prior  to  March  I,  1941 

Dividends  on  share  accounU  in  Federal  savings  and  loan  associations  in  case  of  shares  issued  prior  lo  March  2S,  1942 

Total  of  line»(e), (0,  and  (g),  column  3  (enter  as  item  8(a),  page  I) 


X  X  I  Z  I  I  I 


rreaiury  Noteaisaued  on  or  after  December  I,  1940,  and  obligations  Issued  on  or  after  March  I,  1941,  by  the  United  States 
oranyageiKyor  instrtimentality  thereof  (enter  amount  of  interest  as  item  8(b),  page  I) 


crued  durinf  iht  year 
(•ubicct  to  normal  Ul 
and  Mirtaa) 


Mdul«  B.— GAINS  AND  LOSSES  FROM   SALES  OR  EXCHANGES  OF   PROPERTY  OTHER  THAN   CAPITAL  ASSETS. 

(See  Instruction  11) 


t.  Kinds/  propoty 


..Qffi.Qe..JCi;cture.s 


.3/33... 


$......25..  5.0. 


$ IQl.  37 


3.  F.xpfn»<^of  ult^ft 
of  improvementi 
quent  to  ■oquuil 
M«rch  I.  I9l3 


.32.  Bi 


7.  Cain  or  Iom  (column  3 
plus  column  6  minua  thm 
MUD  of  column*  4  utd  3) 


d-llM 


Total  net  gain  (or  loat)  (enter  aa  item  1 1,  page  I).. 


.J.  22 


..None. 


!  At  family,  fiduciary,  or  hujinoi  relationship  to  you,  if  any,  of  purchaser  of  any  of  the  ahoce  items: 
i|r  of  the  akoct  items  leere  acquired  by  yoa  other  than  hy  purchase,  explain  fully  hote  acquired:  


Schedule  C— TAXES.     (See  Instruction  19) 


14 JLLtn.ooah.. .County., . Pr.operfcy.  I.axejs.... 

.Clat<sop..CourLty.,..Pr.opsrty..Ia:!!:ejs. 

.UashinetorL.CouQty.,..Pr.op.er.ty..Ilax.ea.. 


$...13,.931- 

...993- 

- 58- 


Total  (enter  ai  item  19.  page  I) $..-14»9S3..-  36 


Schedule  D. — BAD  DEBTS.     (See  Instruction  21) 


2.  Net  income  reported 


$.li4JL,3.9.9.- 
...254,126.. 
...2.36l,123- 
-246,a5.5- 


J.,.727.,42^.7.9- 
i,.7-Q5L,3.3^j29. 
i,B15-,-56^.  91 


4.  Bad    debts 
boS,""" 


>Q. 

.24- 

l,J2Ca,.VJaci.|91.| .2Q6,.QQa-.^2. 


$ -5,^41-J 

-- -3,226 

1^971- 


If  organization  carried  a  reterve- 


5.  CroH  amount  added  t< 


6.  Amount  chaffed  againat  reacrve 


NOlb. — Check  whether  deduction  claimed  represcnta  debu  which  have  become  worthless  Q^or  i«  an  addition  to  a  reserve  □• 


Schedule  I.— CONTRIBUTIONS  OR  GIFTS  PAID.     (See  Instruction  29) 


Name  and  address  of  organization 


lr.e£.on. Jeydsh  Uelfa^^^^ 

nited..War..Ches.t._ 

^.S.rican.^jlM..Cr  0.5.5. 


xa^5n.tile..P.ar.ali':aia.i^iQd 

iaiachi.^euaLhilitatiicai.jDund. 
iiaceHaaaousL 


.i....^._. 


2^000 

23.0 

1S.0 

1.0.0 

3.0 


-3U 


00 

'qq. 

..0.0. 
..00. 
..0.0. 
.32. 


rotal  (enter  in  column  10,  Schedule  J) $ ■3.,.924.33- 
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.      (S«.  Instruction  29)                         r^ 

•  4 

1    Num  wi  mUnm  «I  Mch  pwtMt 

W>««  rart^n  at  M/tnar  or  tiwmbcf  ••  fiU>t  tn  tnothfr  culUrtion  diMrtrt.  tp^Jy  dMtrirl 
II  th«  full  liiiM'  <W  ftn>  M«rtrwt  •■•  not  drvulnl  lu  th<>  buMiMM.  Om 

2.  Onliauf  ■■  ■»•  U« 

).  Nm   ilm-larm  ■•in 

loM)  from   mU  <k 

(- 

7*) 
13 

Iom)  (ram  «U  .J,  n- 

(tran:x)MdukHS«>- 
•MO.  !">•  i.  uilia*!.  4) 

.  .Schnit.aer*.  ion.  S*W^- Vista^  jeortiaod,  ..Qi*. 
lj:5.L..iU..SchnitzBr»..1011  S-.ii..-.Yi3.ta.,.  Portia 
iU.J»..WQU:.  3111.  S.£,  Lardber.,  .Portland^ 

»     

^^ _ 

J 91,260 

61*260 

t 

91,260 

81,260 



^ 



Toufc _ _ 

$ 

$..345,040-155 

» 
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6.  WKolly  Us«iniv*o^l't*(M>'M 
(l.n»(.).(b).(c)..n3(<i)J 

PanUlljr  Ui-eiein|it 

9.  EUfiwl  ineon^ 

10.  ChwiubU 
conlribution* 

(fromSchnlukl) 

II.  Fedmlbf 
come  tupaid 
•l.o<iru(2 
percent  o* 
■roM  Amount 

•  Vm 

4miIt 

7.  Uml«l  Soto  S«.;no  Bond, 
•nl   TR*«vy    Bonda   (Imt 
(cXSchnlukA) 

8.  Obliffttion*  vi  e«ft«tn  ifMtnj- 
mcnubuci    of    the    United 
Suta(W(0.  Schedule  A) 

a  Inoneud 

peoAu  tuea 

paid  lo 

a  far<a(n 

poaaeaam 

•.  Pr>»|»l 

b.    iDtnX 

*.l>>i>c«.l 

uronizablc 
boadprcauum 

LPtinup.1 

b-InUfotla. 

•moniuble 
bond  premium 

.A.. 

b 

t 

$ 

$ 

J 

$ 

i 

$ 

.... 

$.281. 

...221 

08 
08 
08 
09 

% 

$ 

.j:..- 

...281 
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- 
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» 

$ 

i 

J 
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$ 
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t 

» 



lD»te  of  organization .iSii. 

■  Nature  of  organization  (partnership,  syndicate,  pool,  joint  venture, 

I  etc.)_ iartnexship 

:  Was  a  return  filed  for  preceding  year? X.B2 If  so,  to  which 

collector's  office  was  it  sent?  .....P.9.i:t.l.aogj_.Ore£qri 

•Check  whether  this  return  was  prepared  on  the  cash  Q  or  accrual 

Hhasis. 
State  whether  inventories  at  the  beginning  and  end  of  the  taxable 

year  were  valued  at  (a)  cost,  or  (b)  cost  or  market,  whichever  b 

lower 

If  any  other  basis  is  used,  attach  statement  describing  basis  fully, 

state  why  used  and  the  date  inventory  was  last  reconciled  with 

Stock 

Did  the  organization  at  any  time  during  its  taxable  year  have  in  its 

employ  more  than  eight  individuals  i>     (Answer  "Yes"  or  "No") 

les 


QUESTIONS 

If  answer  is  "Yes,"  has  the  organization  in  this  return  taken  a  deduc- 
tion for  any  amount  of  wages  or  salaries  representmg  an  increase  or 
decrease  in  rate  during  the  taxable  yeari>    (Answer  '"Yes"  or  "No") 

Yea If  answer  to  second  question  is  "Yes,"  attach  a 

statement  explaining  all  such  increases  or  decreases.  If  any  of  such 
increases  or  decreases  required  the  prior  approval  of  the  National 
War  Labor  Board  or  the  Comissioner  of  Internal  Revenue  as  stated 
in  instruction  1 5,  attach  also  a  copy  of  the  authorization  for  each  of 
such  increases  or  decreases. 

7.  Did  the  organization  at  any  time  during  the  taxable  year  own  directly 
or  indirectly  any  stock  of  a  foreign  corporation  or  a  personal  holding 
company,  as  defined  in  section  501  of  the  Internal  Revenue  Code? 

(Answer  "Yes"  or  "No")  ....liQ 

If  answer  is  "Yes,"  attach  schedule  required  by  Instruction  I. 

8.  Was  return  of  information  on  Forms  10%  and  1099,  or  Forms  V-2  and 
W-2,  filed  for  the  calendar  year  1943?  (See  Instruction  H)  .— ZeS 


AFFIDAVIT    (See  Instractiw  D) 

I /we  swear  (or  affirm)  (hat  this  return  (including  any  accompanying  schedules  and  statements)  has  been  examined  by  me,'us, 
d  to  the  best  of  my /our  knowledge  and  belief  is  a  true,  correct,  and  complete  return,  made  in  good  faith,  for  the  accounting  period 
ited,  pursuant  to  the  Internal  Revenue  Code  and  the  regulations  issued  under  authority  thereof. 


•  •I  P0aun(otber  than  partner  or  member)  preparing  return) 


(Name  ot  fum  or  employer,  if  any) 

■btcribed  and  sworn  to  before  me  this 


(Addreaa  ot  partner  or  member) 

Subscribed  and  sworn  to  before  me  this 


day  of 


.,  194. 


day  of . 


.,  194..-. 


(Sivnkture  <rf  officer  BdimnuteriDg  o«th) 


(SisiMture  U  oftcer  adaunuterinf  oath) 

16— aa<»2-i 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  CONSOLIDATE 

The  defendant  moves  the  Court  to  consolidate 
these  actions  for  hearing  because  the  actions  all 
grow  out  of  a  consolidated  proceeding  before  the 
Tax  Court  of  the  United  States  in  the  case  of  Sam 
Schnitzer,  et  al.  vs.  Commissioner,  13  T.  C.  43,  and 
the  decision  of  that  Court  in  that  proceeding.  Ac- 
cordingly, a  decision  in  the  case  of  one  of  the  plain- 
tiffs' actions  will  be  binding  with  respect  to  each 
of  the  other  plaintiffs. 

October,  1953. 

/s/  ROBERT  L.  DRESSLER, 

Asst.  United  States  Attorney 

Acknowledgment  of  Service  attached. 
[Endorsed] :  Filed  October  19,  1953. 


[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  MOTION  TO  DISMISS 
COMPLAINT 

The  defendant  moves  the  Court  to  dismiss  this 
action  under  Rule  12(b)  of  the  Federal  Rules  of 
Civil  Procedure,  because  the  Court  lacks  jurisdic- 
tion of  this  action,  in  that  it  affirmatively  appears 
from  the  face  of  the  complaint  that  the  Tax  Court 
of  the  United  States  made  and  entered  its  decision 
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in  a  proceeding  instituted  by  the  decedent,  Harry  J. 
Wolf,  whose  executor  is  the  plaintiff  in  the  present 
action,  wherein  that  Court  determined  there  was  a 
deficiency  in  income  tax  due  from  the  decedent  for 
the  taxable  year  1943;  that  thereafter  the  decedent 
prosecuted  an  appeal  from  that  Court's  determina- 
tion to  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  which  affirmed  the  judgment  of  the 
Tax  Court;  and  that  thereafter  the  Supreme  Court 
of  the  United  States  denied  decedent's  petition  for 
a  writ  of  certiorari  to  review  the  judgment  of  the 
United  States  Court  of  Appeals.  Therefore,  the  suit 
is  barred  by  the  provisions  of  Section  322(c)  of  the 
Internal  Revenue  Code,  because  the  decision  of  the 
Tax  Court  has  become  final  within  the  purview  of 
Section  1140(b)(2)  of  that  Code,  and  this  Court 
lacks  jurisdiction  to  review  that  decision  under 
Section  1141  thereof. 

The  defendant  also  moves  the  Court  to  extend  its 
time  to  answer  the  complaint  until  the  decision  on 
this  motion. 

/s/  ROBERT  L.  DRESSLER, 

Asst.  United  States  Attorney 

Acknowledgment  of  Service  attached. 
[Endorsed] :   Filed  October  19,  1953. 
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[Title  of  District  Court  and  Cause.] 

ORDER 

It  appearing  to  the  Court  that  a  motion  has  been 
filed  by  the  United  States  of  America  asking  for  an 
order  of  this  Court  to  consolidate  these  actions  for 
hearing  and  determination;  and  it  further  appear- 
ing that  good  cause  exists  therefor;  it  is  here])y 

Ordered  that  the  above-entitled  actions  be  and 
they  are  hereby  consolidated  for  hearing  and  de- 
termination. 

Dated  this  19th  day  of  October,  1953. 

/s/  CLAUDE  McCOLLOCH, 
District  Judge 

[Endorsed] :  Piled  October  20,  1953. 


[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT 
November  2,  1953 

Plaintiff  appearing  by  Mr.  S.  J.  Bischoff,  of 
counsel,  and  the  defendant  by  Mr.  Leland  T.  Ather- 
ton,  Special  Assistant  to  the  Attorney  General. 
Whereupon,  this  cause  comes  on  to  be  heard  upon 
the  motion  of  the  defendant  to  dismiss  the  com- 
plaint herein,  and  the  Court  having  heard  the  argu- 
ments of  counsel,  reserves  its  decision. 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  defendant  United  States  of  Amer- 
ica, by  Henry  L.  Hess,  United  States  Attorney  for 
the  District  of  Oregon,  and  Robert  L.  Dressier, 
Assistant  United  States  Attorney,  and  in  answer  to 
plaintiff's  complaint,  admits,  denies  and  alleges  as 
follows : 

I. 

For  answer  to  the  allegations  contained  in  Para- 
graph I  of  the  complaint,  defendant  denies  that 
this  Court  has  jurisdiction  of  this  action  because 
defendant  is  reliably  informed  and  therefore  be- 
lieves that  the  Estate  of  Harry  J.  Wolf,  deceased, 
by  Monte  L.  Wolf,  Executor,  who  is  the  plaintiff  in 
the  present  action,  filed  a  petition  with  the  Tax 
Court  of  the  United  States  for  the  redetermination 
of  a  deficiency  in  income  and  victory  tax  assessed 
against  decedent's  estate  for  the  taxable  year  1943, 
and  that  the  Tax  Court,  on  November  9,  1949,  made 
and  entered  its  decision  that  there  was  a  deficiency 
in  income  and  victory  tax  due  from  said  decedent's 
estate  for  the  calendar  year  1943  in  the  amount  of 
$43,282.00,  which  decision  has  become  final ;  and  this 
action  is  therefore  barred  by  the  provisions  of  Sec- 
tion 322  (c)  of  the  Internal  Revenue  Code,  and  this 
Court  lacks  jurisdiction  to  review  the  Tax  Court's 
decision,  in  accordance  with  the  provisions  of  Sec- 
tion 1141  of  the  Internal  Revenue  Code. 
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II. 

Admits  the  allegations  contained  in  Paragraphs 
II,  III,  IV,  V,  VI,  VII,  VIII,  IX,  X,  XI,  XII, 
XIII,  XIV,  XV  and  XVI,  except  that  in  respect  to 
the  allegations  contained  in  Paragraph  X  the  cor- 
rect amount  should  be  $1,463,363.19  instead  of 
$1,463,365.76,  and  in  respect  to  the  allegations  con- 
tained in  Paragraph  XV,  the  defendant  is  reliably 
informed  and  therefore  believes  that  the  petition 
mentioned  therein  was  filed  on  May  26,  1947  in- 
stead of  on  June  2,  1947,  and  that  the  Tax  Court's 
decision  or  judgment  entered  against  the  decedent, 
Harry  J.  Wolf,  was  in  the  amount  of  $43,282.00  in- 
stead of  $43,287.42,  as  alleged  in  Paragraph  XV  of 
the  complaint. 

III. 

Denies  the   allegations   contained   in  Paragraph 

XVII  of  the  complaint. 

IV. 

Admits  the  allegations  contained  in  Paragraph 

XVIII  of  the  complaint. 

V. 

Denies  the   allegations   contained  in  Paragraph 

XIX  of  the  complaint. 

VI. 

Admits  the  allegations  contained  in  Paragraphs 

XX  and  XXI  of  the  complaint. 

VII. 

Denies  the  allegations  contained  in  Paragraph 
XXII  of  the  comi)laint,  except  that  the  defendant 
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admits  that  the  sum  of  $45,968.34  referred  to 
therein  has  not  been  repaid  to  the  decedent,  Harry 
J.  Wolf,  or  to  the  plaintiff  herein. 

vin. 

For  a  first,  separate  and  complete  defense,  de- 
fendant avers  that  this  Court  lacks  jurisdiction  of 
the  subject  matter  of  this  action  imder  the  provi- 
sions of  Internal  Revenue  Code,  Section  1141(a)  ; 
and  that  this  suit  is  barred  by  the  provisions  of  In- 
ternal Revenue  Code,  Section  322(c),  because 

(1)  the  Estate  of  Harry  J.  Wolf,  deceased,  by 
Monte  L.  Wolf,  Executor  of  this  estate,  the  plain- 
tiff in  this  cause,  timely  filed  a  petition  with  the 
Tax  Court  of  the  United  States  in  a  proceeding 
bearing  Docket  No.  14209,  for  the  redetermination 
of  the  deficiency  in  income  and  victory  tax  for  the 
calendar  year  1943,  asserted  against  decedent's  es- 
tate by  the  Commissioner  of  Internal  Revenue, 
which  that  Court  affirmed  in  its  opinion  promul- 
gated July  14,  1949;  and 

(2)  pursuant  to  that  opinion  the  respondent  filed 
a  computation  on  October  6,  1949,  and  the  peti- 
tioner (Estate  of  Harry  J.  Wolf,  deceased,  by 
Monte  L.  Wolf,  Executor,  the  plaintiff  herein)  on 
November  7,  1949,  filed  an  acquiescence  in  the  com- 
putation filed  by  the  respondent,  whereupon  the 
Tax  Court  on  November  9,  1949,  entered  its  deci- 
sion wherein  it  ordered  and  decided  that  there  was 
a  deficiency  in  income  and  ^dctory  tax  due  from 
decedent's  estate  for  the  calendar  year  1943  in  the 
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amount  of  $43,282.00,  which  has  not  been  reversed 
on  modified,  and  has  become  final  and  satisfied. 

IX. 

For  a  second,  separate  and  complete  defense, 
defendant  further  avers  that  the  complaint  fails  to 
state  a  claim  upon  which  relief  can  be  granted  be- 
cause defendant  is  reliably  informed  and  therefore 
believes  that  in  a  proceeding  heretofore  had  in  the 
Tax  Court  of  the  United  States,  in  which  the  Es- 
tate of  Harry  J.  Wolf,  deceased,  was  the  petitioner, 
and  the  Commissioner  of  Internal  Revenue  was 
respondent,  bearing  Docket  No.  14209,  it  was, 
among  other  things,  alleged  in  the  petition  that  the 
Commissioner's  determination  that  certain  accounts 
receivable  of  Oregon  Electric  Steel  Rolling  Mills 
for  merchandise  delivered  to  it  by  Alaska  Junk 
Company  were  capital  contributions,  was  errone- 
ous; and  that,  upon  hearing  the  matter,  the  Tax 
Court  affirmed  the  Commissioner's  determination, 
and  duly  entered  its  decision  that  there  was  due 
from  decedent's  estate  a  deficiency  in  income  and 
^'ictory  tax  for  the  calendar  year  1943  in  the 
amount  of  $43,282.00,  which  was  paid  by  the  estate, 
that  the  Estate  prosecuted  an  appeal  from  the  Tax 
Court's  decision  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  which  duly  affirmed  the 
Tax  Court's  decision;  and  the  United  States  Su- 
preme Court  thereafter  denied  the  estate's  petition 
for  a  writ  of  certiorari;  and  the  Tax  Court's  deci- 
sion stands  unreversed  and  unmodified,  and  avers 
that  the  matters  and  things  above  set  forth,  which 
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were  determined,  adjudged  and  decreed  in  that  de- 
cision were  and  are  res  judicata  between  the  plain- 
tiff and  the  defendant,  in  this  cause,  under  the  pro- 
visions of  Internal  Revenue  Code,  Section  3772(d). 

X. 
For  a  third,  separate  and  complete  defense,  de- 
fendant further  avers,  upon  information  and  be- 
lief, that  the  Estate  of  Harry  J.  Wolf,  deceased,  by- 
Monte  L.  AYolf,  Executor,  the  plaintiff  herein,  on 
November  7,  1949,  filed  with  Tax  Court  of  the 
United  States  an  acquiescence  in  the  computation 
filed  on  October  6,  1949  by  the  respondent  with  that 
Court  showing  a  deficiency  in  income  and  victory 
tax  for  the  calendar  year  1943  in  the  amount  of 
$43,282.00,  pursuant  to  the  opinion  of  that  Court 
promulgated  on  July  14,  1949,  in  the  proceeding 
bearing  Docket  No.  14209,  instituted  by  decedent's 
estate  for  the  redetermination  of  the  deficiency  in 
income  and  victory  tax  for  that  calendar  year,  as- 
serted by  the  Commissioner  of  Internal  Revenue 
against  said  estate,  and  that,  accordingly,  on  No- 
vember 9,  1949,  the  Tax  Court  duly  entered  its  de- 
cision in  that  proceeding,  wherein  it  was  ordered 
and  decided  that  there  was  a  deficiency  in  income 
and  victory  tax  due  from  decedent's  estate  for  the 
calendar  year  1943  in  the  amount  of  $43,282.00; 
and  defendant  further  avers  upon  information  and 
belief,  that  said  decision  of  the  Tax  Court  has  not 
been  reversed  or  modified,  and  has  become  final  and 
satisfied,  wherefore  defendant  avers  that  said  deci- 
sion or  judgment  of  the  Tax  Court  is  a  bar  to  this 
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action  and  conclusive  not  only  as  to  matters  ac- 
tually presented  but  as  to  every  ground  of  recovery 
that  might  have  been  presented;  and  that  plaintiff 
is  estoi)ped  by  that  decision  and  by  the  estate's  ac- 
(juiescence  in  the  computation  of  the  amount  of  the 
tax  deficiency  so  ordered  and  decided  by  the  Tax 
Court,  from  any  recovery  herein. 

Wherefore,  defendant  prays  that  the  com])laint 
herein  be  dismissed  and  that  judgment  be  entered 
in  its  favor  and  against  the  plaintiff,  together  with 
costs  and  disbursements  of  this  action. 

HENRY  L.  HESS, 

U.  S.  Attorney  for  the  District  of 
Oregon 

/s/   ROBERT  L.  DRESSLER, 

Asst.  United  States  Attorney 

Certificate  of  Service  attached 

[Endorsed] :    Filed  Dec.  2,  1953. 


[Title  of  District  Court  and  Cause.] 

STIPULATION  FOR  THE  ENTRY  OF  AN 
ORDER  CONSOLIDATINO  THE  ABOVE 
ENTITLED  ACTIONS  FOR  TRIAL 

It  is  hereby  stipulated  by  and  between  the  parties 
hereto,  by  their  respective  Counsel,  that  all  of  the 
above  entitled  actions  be  consolidated  for  trial  for 
the  reason  that  the  basic  issues  of  law  and  fact  in 
the  above  entitled  actions  are  the   same   and  the 
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right  of  the  plaintiffs  in  said  actions  to  recover  will 
depend  upon  the  determination  of  the  same  basic 
issues  of  law  and  fact. 

It  is  further  stipulated  that  all  exhibits  that  may 
be  oifered  and/or  admitted  in  evidence  upon  the 
consolidated  trial  of  said  actions,  shall  be  deemed  to 
have  been  offered  and  admitted  in  each  of  said  cases 
and  shall  be  deemed  a  part  of  the  record  in  each 
of  the  said  cases  without  the  necessity  of  filing 
copies  of  said  exhibits  in  all  of  said  cases. 

It  is  further  stipulated,  subject  to  the  approval 
of  the  Court,  that  an  Order  may  be  entered  upon 
this  stipulation  without  further  notice. 

Dated:    January  24,  1955. 

/s/  S.  J.  BISCHOFF, 

Attorney  for  Plaintiffs 

/s/  C.  E.  LUCKEY, 

Attorney  for  Defendant 

[Endorsed] :   Filed  January  24,  1955. 


[Title  of  District  Court  and  Cause.] 

ORDER  CONSOLIDATING  THE  ABOVE 
CASES  FOR  TRIAL 

Upon  the  stipulation  of  the  parties  filed  herein, 
it  is 

Ordered,  that  the  above  entitled  actions  be,  and 
the  same  hereby  are,  consolidated  for  trial ;  and  it  is 
further 

Ordered,  that  all  exhibits  offered  and/or  admitted 
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in  evidence  upon  consolidated  trial  of  said  actions, 
shall  be  deemed  to  have  been  offered  and  admitted 
in  each  of  said  actions  and  shall  be  deemed  a  part 
of  the  record  in  each  of  said  actions  without  the 
necessity  of  filing  copies  of  such  exhibits  in  each 
of  said  cases. 

Dated :   February  28,  1955. 

/s/  GUS  J.  SOLOMON, 
Judge 

[Endorsed] :  Filed  February  28,  1955. 


[Title  of  District  Court  and  Cause.] 

PRE-TRIAL  ORDER 

At  this  time  the  above  entitled  cause  came  on  for 
pre-trial  before  the  undersigned  Judge  of  the  above 
entitled  Court.  Plaintiff  ai)peared  herein  by  S.  J. 
Bischoff,  his  Attorney.  Defendant  appeared  herein 
by  and  through  C.  E.  Luckey  and  as  its  Attorney. 

The  following  are  the  agreed  facts: 

I. 

During  the  calendar  years  1942  and  1943,  and  un- 
til his  death  on  February  6,  1948,  Harry  J.  Wolf 
was  a  resident  of  the  County  of  Multnomah,  State 
of  Oregon,  and  was  then  and  until  his  death  a  citi- 
zen of  the  United  States  of  America. 

II. 

Plaintiff  herein  is  the  duly  qualified  and  acting 
Executor   of   the   Estate   of   Harry   J.   Wolf,    de- 
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ceased,  to  whom  letters  testamentary  were  granted 
by  the  Circuit  Court  (Probate  Department)  for  the 
County  of  Multnomah,  State  of  Oregon,  on  Febru- 
ary 16,  1948. 

III. 

At  all  times  from  September  1,  1947,  to  and  in- 
cluding October  30,  1952,  Hugh  H.  Earle  was  the 
duly  commissioned,  qualified  and  acting  United 
States  Collector  of  Internal  Revenue  for  the  Dis- 
trict of  Oregon,  and  the  said  Hugh  H.  Earle  is  no 
longer  in  office. 

IV. 

At  all  times  from  eluly  17,  1933  to  and  including 
August  31,  1947,  James  W.  Maloney  was  the  duly 
commissioned,  qualified  and  acting  United  States 
Collector  of  Internal  Revenue  for  the  District  of 
Oregon,  and  the  said  James  W.  Maloney  is  no 
longer  in  office. 

V. 

During  all  times  mentioned  herein  the  decedent, 
Harry  J.  Wolf,  kept  his  personal  books  and  made 
and  filed  his  income  and  victory  tax  returns  on  the 
cash  receipts  and  disbursements  and  calendar  year 
basis. 

VI. 

That  during  all  times  during  the  taxable  years 
1942  and  1943,  the  decedent,  Harry  J.  Wolf,  was  a 
member  of  a  partnership  known  as  Alaska  Junk 
Company.  Said  partnership  was  comprised  of  the 
decedent,  Harry  J.  Wolf,  Rose  Schnitzer,  Sam 
Schnitzer  and  Jennie  Wolf.  Said  partnership  dur- 
ing all  times  mentioned  herein,  filed  its  partnership 
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hicomc  tax  iiiPorination  returns  on  a  calendar  year 
and  accrual  basis. 

VII. 

For  the  calendar  year  1942  Alaska  Junk  Com- 
pany reported  gross  sales  in  the  amount  of  $2,038,- 
384.76  on  its  partnership  income  tax  information 
return  filed  on  or  about  March  15,  1943.  Included 
in  said  purported  gross  sales  were  certain  items  of 
merchandise  delivered  to  a  corporation  known  as 
"Oregon  Electric  Steel  Rolling  Mills"  in  the  sum 
of  $243,975.86,  the  amount  of  said  items  being  car- 
ried on  the  books  of  said  Alaska  Junk  Company  as 
accounts  receivable. 

VIII. 

The  net  income  as  reported  on  the  information 
tax  return  of  Alaska  Junk  Company  for  1942  was 
in  the  amount  of  $236,123.45,  of  which  amount  the 
decedent  Harry  J.  Wolf  reported  on  his  individual 
income  and  victory  tax  return  the  sum  of  $64,- 
030.86  said  tax  return  being  filed  on  or  about 
March  15,  1943,  and  said  Harry  J.  Wolf  paid  said 
taxes  to  said  James  W.  Maloney,  the  then  Collector 
of  Internal  Revenue  for  the  District  of  Oregon. 

IX. 

For  the  calendar  year  1943,  Alaska  Junk  Com- 
pany reported  gross  sales  in  the  amount  of  $1,463,- 
363.19  on  its  partnership  income  tax  information 
return  filed  on  or  about  March  15,  1944.  Included 
in  said  purported  gross  sales  were  certain  items  of 
merchandise  delivered  to  a  corporation  known  as 
Oregon  Electric  Steel  Rolling  Mills  in  the  sum  of 
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$103,365.76,  the  amount  of  said  items  being  carried 
on  the  books  of  said  Alaska  Junk  Company  as  ac- 
counts receivable. 

X. 
The  net  income  as  repoi-ted  on  the  information 
tax  return  of  Alaska  Junk  Company  for  the  calen- 
dar year  1943  was  in  the  amount  of  $246,055.71,  of 
which  the  decedent,  Harry  J.  Wolf,  reported  on  his 
individual  income  and  victory  tax  return  the  sum  of 
$66,513.93  said  tax  return  being  filed  on  or  about 
March  15,  1944,  and  said  Harry  J.  Wolf  paid  said 
taxes  on  or  before  said  date,  to  said  James  W. 
Maloney,  the  then  Collector  of  Internal  Revenue 
for  the  District  of  Oregon. 

XI. 

In  computing  the  net  income  of  Alaska  Junk 
Company  for  the  calendar  year  1943,  a  loss  was 
claimed  on  its  income  tax  information  return  of 
$202,350.60  for  bad  debts  on  account  of  the  afore- 
mentioned merchandise  delivered  to  Oregon  Elec- 
tric Steel  Rolling  Mills,  the  amoimt  of  which  said 
items  had  theretofore  been  carried  on  the  books  of 
Alaska  Junk  Company  as  accounts  receivable. 

XII. 

On  or  about  March  3,  1947,  the  Commissioner  of 
Internal  Revenue  determined  that  the  aforemen- 
tioned loss  on  account  of  merchandise  delivered  to 
Oregon  Electric  Steel  Rolling  Mills  was  in  fact  a 
capital  contribution  to  said  corporation  and  was  not 
a  proper  bad  debt  deduction. 
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XIII. 

Oil  or  al)()ut  March  3,  1947,  the  Commissioner  of 
Internal  Revenue^  determined  a  deficiency  in  in- 
come and  victory  tax  for  the  calendar  year  1943 
na'ainst  plaintiff  herein,  Executor  of  the  Estate  of 
TTarry  J.  Wolf,  deceased,  by  reason  of  the  disal- 
lowance of  the  said  bad  debt  deduction  that  had 
been  taken  on  the  information  tax  return  of  Alaska 
Junk  Company. 

XIV. 

On  June  2,  1947,  the  plaintiff,  Monte  L.  Wolf, 
Executor  of  the  Estate  of  Harry  J.  Wolf,  filed  his 
petition  with  The  Tax  Court  of  the  United  States 
in  Docket  No.  14209  contending  that  the  determina- 
tion of  the  Commissioner  of  Internal  Revenue,  to 
the  effect  that  said  accounts  receivable  of  the  Ore- 
gon Electric  Steel  Rolling  Mills  w^ere  in  fact  capital 
contributions,  was  erroneous.  Upon  hearing  the 
matter,  the  Tax  Court  of  the  United  States  deter- 
mined the  issues  in  favor  of  the  Commissioner  of 
Internal  Revenue  and  promulgated  its  finding  of 
fact  and  opinion  on  July  14,  1949. 

The  Court  withheld  entry  of  its  decision,  pur- 
suant to  Rule  50  of  its  Rules  of  Practice,  for  the 
purpose  of  permitting  the  parties  to  submit  com- 
putations of  the  proper  tax  liability  pursuant  to  the 
Court's  opinion.  The  Commissioner  filed  his  com- 
putation on  October  6,  1949,  showing  a  total  liabil- 
ity of  $43,282.00  due  and  owing  by  Harry  J.  Wolf. 
On  November  7,  1949,  the  plaintiff,  Monte  L.  Wolf, 
Executor  of  the  Estate  of  Harry  J.  Wolf,  de- 
ceased, filed  his   acquiescence  in  the   computation 
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submitted  by  the  Commissioner.  Thereafter,  on  No- 
vember 9,  19-49,  the  Court  entered  its  final  order 
and  decision  determining  a  deficiency  on  the  paii; 
of  the  plaintiff,  Monte  L.  Wolf,  Executor  of  the 
Estate  of  Harry  J.  "^"olf,  deceased,  in  income  and 
victory  tax  for  the  calendar  year  1943,  for  $43,- 
282.00  by  reason  of  the  said  determination. 

Thereafter,  on  January  4,  1950,  the  plaintiff, 
Monte  L.  Wolf,  Executor  of  the  Estate  of  Harry 
J.  TTolf,  prosecuted  an  appeal  from  the  decision  of 
The  Tax  Court  of  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit.  The  Xinth  Circuit  ren- 
dered a  per  curiam  opinion  under  date  of  July  24, 
1950,  affirming  the  decision  of  the  Tax  Court.  On 
October  30,  1950,  the  plaintiff,  Monte  L.  Wolf,  Ex- 
ecutor of  the  Estate  of  Harry  J.  Wolf,  petitioned 
the  Supreme  Court  of  the  United  States  for  a  writ 
of  certiorari  to  review  the  judgment  of  the  Court 
of  Appeals.  The  Supreme  Court  denied  certiorari 
on  January  2,  1951  (340  U.  S.  911). 

The  parties  stipulate  that  the  findings  of  fact  and 
the  opinion  of  the  Tax  Court  and  the  per  curiam 
opinion  and  judgment  of  the  Court  of  Appeals  for 
the  Ninth  Circuit  are  to  be  considered  as  part  of 
the  evidence  and  record  before  this  Court ;  that  said 
findings  of  fact  and  opinions  are  reported  in  the 
report  of  the  Tax  Court  proceedings  entitled  Sam 
Schnitzer,  et  al  vs.  Commissioner  of  Internal  Rev- 
enue at  13  T.C.  43,  and  in  the  report  of  the  Court 
of  Appeals  proceeding  of  the  same  name  at  183 
F.2d,  70;  and  that  said  reports  are  hereby  incorpo- 
rated and  made  a  part  of  this  stipulation. 
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XV. 

On  December  30,  1949,  plaintiff,  Monte  L.  Wolf, 
Executor  of  tlie  Estate  of  Harry  J.  Wolf,  de- 
ceased, paid  the  deficiency  asserted  as  aforesaid  and 
determined  by  the  said  judgment,  to  Hugh  H. 
Earle,  the  then  Collector  of  Internal  Revenue  for 
the  District  of  Oregon,  the  amount  so  paid  by 
phiintiff  being  $43,282.00,  together  with  interest  on 
said  deficiency  in  the  sum  of  $15,040.05,  total  $58,- 
322.05. 

XYI. 

By  reason  of  the  income  and  victory  tax  pay- 
ments made  on  the  original  return  of  Harry  Wolf 
and  the  payments  made  on  account  of  the  deficien- 
cies determined  by  the  Commissioner  of  Internal 
Revenue  and  affirmed  by  The  Tax  Court  of  the 
United  States  as  aforesaid,  together  with  the  inter- 
est on  said  deficiencies,  the  said  taxpayer  paid  in- 
come and  ^i-ctory  taxes,  together  with  the  interest 
on  the  deficiencies,  in  the  amount  of  $102,938.06  for 
the  taxable  year  1943. 

XYII. 

By  virtue  of  the  determination  of  the  Commis- 
sioner of  Internal  Revenue,  the  decision  of  the  Tax 
Court  of  the  United  States,  the  affirmance  of  that 
decision  hy  the  Court  of  Appeals  for  the  Ninth 
Circuit  and  the  denial  of  the  petition  for  certiorari 
by  the  United  States  Supreme  Court,  as  aforesaid, 
it  has  been  adjudicated  in  effect  that  the  merchan- 
dise sold  and  delivered  by  Alaska  Junk  Company 
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to   Oregon  Electric   Steel   Rolling  Mills   were  not 
sales  but  capital  contributions. 

As  a  result  of  said  adjudication,  it  follows  that 
the  "sales"  to  Oregon  Electric  Steel  Rolling  Mills 
were  erroneously  carried  on  the  books  of  the  Alaska 
Junk  Company  as  accoimts  receivable;  they  were 
erroneously  included  in  the  gross  income  of  the 
partnershi]3  for  1942  and  1943 ;  the  income  and  vic- 
tory taxes  paid  by  the  partners  including  Harry  J. 
Wolf  on  their  distributive  shares  therefrom  under 
the  original  returns,  were  erroneously  paid ;  and  the 
amounts  of  such  "sales"  should  have  been  excluded 
from  the  gi^oss  income  of  Alaska  Jmik  Company, 
thus  reducing  the  amount  of  the  net  income  report- 
able by  said  Alaska  Junk  Company,  and  thus  re- 
ducing the  amount  of  income  reportable  by  the  de- 
ceased, Harry  J.  Wolf,  on  his  individual  income 
and  victory  tax  return  for  the  taxable  year  1943. 

XYIII. 

On  or  about  June  21,  1951,  Monte  L.  Wolf,  Ex- 
ecutor of  the  Estate  of  Harry  J.  Wolf,  deceased, 
filed  ^vith  the  Collector  of  Internal  Revenue  for  the 
District  of  Oregon,  on  Form  843,  a  claim  for  refund 
of  the  taxes  and  interest  in  the  sum  of  $45,912.53, 
together  with  interest  thereon  as  provided  by  law,  a 
copy  of  which  claim  is  attached  to  the  complaint 
herein.  It  is  stipulated  that  the  copy  of  the  claim 
attached  to  the  complaint  herein  is  a  true  and  cor- 
rect copy  of  the  claim  filed  as  aforesaid  and  may 
be  marked  and  admitted  as  '^Plaintiff's  Pre-Trial 
Exhibit  No.  1". 
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XIX. 

On  or  about  August  1,  1951,  the  Commissioner  of 
Internal  Revenue  notified  Monte  L.  Wolf,  Executor 
of  the  Estate  of  Harry  J.  Wolf,  deceased,  by  regis- 
tered mail,  that  his  said  claim  for  refund  had  been 
disallowed. 

XX. 

That  the  said  sum  of  $45,912.53  has  not  been  re- 
paid to  Harry  J.  Wolf  or  the  plaintiff  herein. 

XXI. 

In  its  returns  for  the  years  1942  and  1943,  the 
partnership,  Alaska  Junk  Company,  reported  sales, 
costs  of  sales,  gross  profits,  other  incomes,  total  in- 
comes, deductions  and  net  incomes  as  follows: 

1942  1943 

Sales S  2,038.384.76  S  1,463.363.19 

Cost  of  Sales 1,331,840.34  521.662.19 


Gross  profits $     706.544.42  S     941,701.00 

Other  income 2.410.12  4.782.31 


Total  Income S     708,954.54  $     946,483.31 

Deductions (a)   472,831.09  fa)    700,427.60 


Net  income S     236,123.45  S     246.055.71 

(a)   Total  deductions  claimed  for  1942  and  1943  included  bad 
debts  in  the  respective  amounts  of  $1,971.24  and  $206,008.92. 

XXII. 

In  computing  the  amount  of  the  refund  claimed 
by  the  plaintiff,  as  set  forth  in  the  claim  referred 
to  in  paragraph  XYIII,  the  plaintiff  eliminated 
the  merchandise  sold  and  delivered  to  Oresron  Elec- 
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trie  Steel  Rolling  Mills  in  the  amount  of  $243,- 
975.86  and  $103,365.76  from  the  gross  sales  re- 
ported in  the  original  returns  of  the  partnership, 
as  aforesaid,  thus  computing  the  refund  on  the 
basis  of  gross  sales  in  the  amount  of  $1,794,408.90 
and  $1,359,997.43  for  the  years  1942  and  1943,  re- 
spectively. 

XXIII. 

In  computing  the  amount  of  refund  claimed  by 
plaintiff,  as  set  forth  in  the  claim  referred  to  in 
paragraph  XVIII,  the  plaintiff  used  the  same  cost 
of  sales  reported  in  the  original  returns  of  the 
partnership,  that  is,  $1,331,840.34  and  $521,662.19 
for  the  years  1942  and  1943,  respectively.  The 
plaintiff  did  not  eliminate  the  cost  of  the  merchan- 
dise sold  and  delivered  to  Oregon  Electric  Steel 
Rolling  Mills,  that  is,  plaintiff  did  not  reduce  the 
cost  of  sales  as  reported  in  the  original  returns  of 
the  partnership  by  the  actual  cost  of  the  merchan- 
dise sold  and  delivered  to  Oregon  Electric  Steel 
Rolling  Mills. 

XXIY. 

The  parties  stipulate  that  the  merchandise  sold 
and  delivered  to  Oregon  Electric  Steel  Rolling  Mills 
for  the  years  1942  and  1943,  the  amounts  of  which 
have  been  excluded  from  gross  income  in  comput- 
ing the  refund  claimed  by  the  plaintiff,  had  a  cost 
of  $159,389.43  and  $36,849.89,  respectively. 

XXY. 

The  difference  in  the  amount  of  income  and  vic- 
tory tax  of  the  deceased,  Harry  J.  Wolf,   as  re- 
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])()rt('tl  on  his  original  income  and  victory  tax 
return  for  1943,  together  with  the  deficiency  and 
interest  i^aid,  as  aforesaid,  and  the  amount  of  in- 
come and  victory  tax  for  the  taxable  year  1943 
after  eliminating  from  gross  sales  of  the  partner- 
ship (Alaska  Junk  Company)  the  merchandise  sold 
and  delivered  to  Oregon  Electric  Steel  Rolling 
Mills,  is  the  sum  of  $41,608.89. 

The  difference  in  the  amount  of  income  and  vic- 
tory tax  of  the  deceased,  Harry  J.  Wolf,  as  re- 
ported on  his  original  income  and  victory  tax 
return  for  1943,  together  with  the  deficiency  and 
interest  paid,  as  aforesaid,  and  the  amount  of  in- 
come and  victory  tax  for  1943  after  eliminating 
from  gross  sales  of  the  partnership  (Alaska  Junk 
Company)  the  merchandise  sold  and  delivered  to 
Oregon  Electric  Steel  Rolling  Mills  and  the  cost  of 
said  merchandise,  is  the  sum  of  $24,955.82. 

The  parties  stipulate  that  the  above  computations 
are  true  and  correct  and  that  in  the  event  the  Court 
shall  determine  that  the  j^rosecution  of  this  action 
is  not  barred  by  Section  322(c)  of  the  Internal 
Revenue  Code  of  1939,  or  by  the  principle  of  res 
adjudicata,  and/or  the  doctrine  of  collateral  estop- 
pel, the  judgment  to  be  entered  in  favor  of  the 
plaintiif,  shall  be  in  accordance  with  and  for  the 
amount  of  overpayment  shown  in  whichever  of  the 
above  computations  is  determined  by  the  Court  to 
be  applicable  under  the  circumstances,  to-wit: 

$41,608.89  or  $24,955.82   as  the  case  may  be; 
(plus  interest  as  provided  by  law). 
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XXYI. 

That  in  the  computation  submitted  by  tlie  Com- 
missioner of  Internal  Revenue  on  October  6,  1949, 
pursuant  to  Rule  50  of  the  Tax  Court's  Rules  of 
Practice,  as  indicated  in  paragraph  XIV  above,  the 
amount  of  sales  which  the  Tax  Court  concluded 
were  capital  contributions  were  not  eliminated  from 
the  gross  sales  as  originally  reported  by  the  part- 
nership, nor  was  the  cost  of  such  sales  eliminated 
from  the  cost  of  goods  sold  as  originally  reported 
by  said  partnership.  That  Monte  L.  Wolf,  Executor 
of  the  Estate  of  Harry  J.  Wolf,  deceased,  on  No- 
vember 7,  1949,  filed  his  acquiescence  in  the  compu- 
tation submitted  by  the  Commissioner  of  Internal 
Revenue,  and  that  on  November  9,  1949,  the  Tax 
Court  entered  its  final  order  and  decision  in  the 
matter.  A  true  and  correct  copy  of  said  computa- 
tion, acquiescence  and  decision  is  attached  hereto, 
and  it  is  stipulated  that  the  same  may  be  admitted 
in  evidence  and  marked  as  "Defendant's  Pre-Trial 
Exhibit  1". 

XXYII. 

The  Tax  Court  proceedings  entitled  "Sam 
Schnitzer  et  al  v.  Commissioner  of  Internal  Reve- 
nue", Docket  Nos.  14208,  14209,  14278,  14279,  14280 
and  14372,  reported  in  13  T.C.  43,  are  as  shown  and 
contained  in  the  transcript  of  record  No.  12471, 
which  transcript  accompanied  the  petition  for  a 
writ  of  certiorari  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  It  is  stipulated  by 
the  parties  that  said  transcript  is  a  true  and  cor- 
rect copy  of  the  pleadino:s,  findings  of  fact,  opinion 
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and  decision  of  the  Tax  Court  in  said  proceedings, 
and  pertinent  testimony  and  evidence  adduced 
therein,  together  with  the  petition  for  review  and 
per  curiam  opinion  and  judgment  of  the  Court  of 
Appeals  for  the  Ninth  Circuit.  It  is  further  stipu- 
lated that  said  copy  of  the  transcript  of  the  Tax 
Court  proceedings  as  aforesaid  may  be  marked  and 
admitted  in  evidence  as  ''Joint  Pre-Trial  Exhibit 
No.  1". 

Defendant's  Pre-Trial  Exhibit  No.  1 

The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  14209 

Estate  of  Harry  J.  Wolf,  Deceased,  by  Monte  L. 
Wolf,  Executor  of  said  Estate,  Petitioner,  vs. 
Commissioner  of  Internal  Revenue,  Respond- 
ent. 

Decision 

Pursuant  to  Opinion  of  the  Tax  Court  promul- 
gated July  14,  1949,  the  respondent  filed  a  computa- 
tion on  October  6,  1949,  and  the  petitioner,  on 
November  7,  1949,  filed  an  acquiescence  in  the  com- 
putation as  filed  by  the  respondent.  Now,  therefore, 
it  is 

Ordered  and  Decided:  That  there  is  a  deficiency 
in  income  and  victory  tax  due  from  this  petitioner 
for  the  calendar  year  1943  in  the  amount  of  $43,282. 

/s/  Luther  A.  Johnson,  Judge 

Entered:  Nov.  9,  1949. 
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[Title  of  Tax  Court  and  Cause  No.  14209.] 
Respondent's  Computation  for  Entry  of  Decision 

The  attached  proposed  computation  is  submitted, 
on  behalf  of  the  respondent,  to  The  Tax  Court  of 
the  United  States,  in  compliance  with  its  opinion 
determining  the  issues  in  this  proceeding. 

This  computation  is  submitted  in  accordance  with 
the  opinion  of  the  Tax  Court,  without  prejudice  to 
the  respondent's  right  to  contest  the  correctness  of 
the  decision  entered  herein  by  the  Tax  Court,  pur- 
suant to  the  statutes  in  such  cases  made  and  pro- 
vided. 

/s/  Charles  Oliphant,  Chief  Counsel, 
Bureau  of  Internal  Revenue 
Of  Counsel: 

Wilford  H.  Payne,  Division  Counsel, 
John  H.  Pigg,  Leonard  A.  Marcussen,  Special 
Attorneys,  Bureau  of  Internal  Revenue 

JHP:wmm  9-21-49 
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AUDIT  STATHffiNT 

In  re:     Estate  of  Harry  J.  Wolf,  Deceased, 
Monte  L.  Wolf,    Executor, 
3111  S.    E.   Lambert 
Portland,   Oregon 

Docket  No.  1U209 
Tax  Liability  for  the  Taxable  Tear  aided  December  31,  19U3 

Deficiency 
Income  and  Victory  Tax  $U3, 282,00 

Reccaqjutation  of  tax  liability  prepared  in  accordance  with  the 
Opinion  of  The  Tax  Court  of  the  United  States  promulgated  July  lli,   19U9. 

Year  19U2 
Schedule  1 

Net  Income 

Net  income  as  disclosed  by  the  deficiency 

notice  dated  March  3,  19U7  $112,661.81^ 

As  adjusted,  based  on  the  Opinion  of  The 
Tax  Court  of  the  United  States  promulgated 
July  111,  19U9  59,35U.Ol 

Adjustment  (Decrease)  $  53 > 307.83 

Addition: 

(a)  Adjustment  of  deduction  for 

Contributions  $   723, OU 

Deduction: 

(b)  Adjustment  of  partnership 

income  5U,030.87 

Net  decrease  in  income  $  53,307.83 


DEFENDANT'S    PRE-TRIAL   EXHIBIT  No.    1 
(Continued) 


Estate  of  Harry  J.    '•olf.  Deceased, 
Monte  L.  Wolf  Executor 


fiG 


Audit  Statement 


Schedule   2 


Explanation  of  Adjustmente 


(a)  Net  income  is  increased  $723«OU,  representing  an  adjustment  to 
Contributions,   Computation  of  adjustment  is  shown  below: 


Deduction  for  Contributions  as  per  the 
Opinion  of  The  Tax  Court  of  the  United 
States,  see  Exhibit  A 

Deduction  for  Contributions  allowed  by 
the  deficiency  notice 

Decrease  in  deduction  for  Contributions 


$    723.OU 
l,Mi6.08 

$       723 .ou 


(b)  Net  income  is  decreased  ^5U, 030,87,  representing  an  adjustment  to 
partnership  income  of  petitioner,  as  a  result  of  Opinion  of  The  Tax  Court 
of  the  United  States  holding  that  petitioner's  wife,  Jennie  'iVolf,  held  a 
partnership  interest  in  the  income  of  the  Alaska  Junk  Company,  Conq^utation 
of  Adjustment  is  shown  below: 


Partnership  income  as  per  the  Opinion 
of  The  Tax  Court  of  the  United  States, 
see  Exhibit  A 

Partnership  income. as  per  the  deficiency 
notice 

Decrease  in  partnership  income 

Schedule  No.  3 

Computation  of  Income  Tax 

Net  income  frcan  Schedule  No.  1 

Less:  Personal  exenption 

Surtax  net  income 

Less:     Earned  income   credit  (lO^o  of  20% 
of  $6Ii,030.86) 

Income  subject  to  normal  tax 

Kormal  tax  on  $56,873«39  at  6% 

Surtax  on  $58,15U.01 

fentative  income  tax 


$  6U,030.86 

116,061,73 
$  514,030.87 


$  59,35U.01 
1,200.00 

$  58,15U.0l 

1,280.62 
$  56,873.39 

3,la2.UO 

28,621.66 

$  32,03li.08 


DEFENDANT'S  PRE-TRIAL  EXHIBIT  No.  1 
(Continued) 


bUU  of  Harry  J.  Wolf,  Deceased, 
onte  L.  Wolf  Executor 
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Audit  Statement 


Year  19U3 
Schedule  k 


Net  Income 


Net  income  as  disclosed  by  the  deficiency 
notice  dated  March  3,  19U7 

As  adjusted,  based  on  the  Opinion  of  The 
Tax  Court  of  the  United  States  promulgated 
July  II4,  19h9 

Adjustment  (Decrease) 

Addition : 

(a)  Aajustment  of  deduction  for 

contributions 

Deduction 

(b)  Adjustment  of  partnership  income 

Net  decrease  in  income 


Income 

Tax 


Victory 

Tax 


$2l8,U8l.OO    $22J4, 657.75 

112,360.52      117,556.17 
$106,120. U8    $107,101,58 


981.10 


None 


107,101.58       107,101.58 
$106,120.1i8     $107,101.58 


Schedule  5 

Explanation  of  Mjustinents 

(a)    Net  income  is  increased  <f98l.lO,   representing*an  adjustment 
to  contributions.     Coii?)utation  of  adjustment  is  shoini  below: 


Deduction  for  contributions  as  per  the 
Opinion  of  The  Tax  Court  of  the  United 
States,   see  Exhibit  A 

Deduction  for  contributions  allowed  by  the 
deficiency  notice 

Decrease  in  deduction  for  contributions 


$        981.08 


1,962.18 
$        981.10 


(b)     Net  income  is  decreased  $107,101.58,   representing  an  Adjust- 
ment to  partnership  income  of  the  petitioner,   as  a  result  of  Opinion 
of  The  Tax  Court  of  the  United  States  holding  that  petitioner's  wife, 
Jennie  Wolf,  held  a  partnership  interest  in  the  income  of  the  Alaska 
Junk  Company.     Computation  of  Adjustment  is  shown  below: 

Partnership  inccme  as  per  the  Opinion  of 
The  Tax  Court  of  the  United  States,  see 
Exhibit  A  $117,101,58 

Pairtnership  income  as  per  the  deficiency 
notice  .    22U, 203.16 

Decrease  in  partnership  income  $107,101.58 

DEFENDANT'S    PRE-TRIAL   EXHIBIT  No.    1 
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Estate  of  Harry  J.   Aolf,  Deceased  Audit  Statement 

klonte  L.   "olf ,    Executor 

Schedule  6 

Confutation  of  Income  and  Victory  Tax 

Income  tax  net  income,  f  nan  Schedule  No.  k                                         $112,360,52 

Less:  Personal  exemption  1,200.00 

Surtax  net  income  $111,160,52 

Less:   Earned  income  credit  1,1400.00 

Balance  subject  to  normal  tax  $109,760,52 

Noimal  tax  at  65^  on  $109,760,52  $  6,585,63 

Surtax  on  $111,160,52  67,956.81 

Total  income  tax  7U,5U2,U4 

INCOUE  TAX  LIABILITY  $  7U,5U2,14i 

Victory  tax  net  income.  Schedule  U  $117,556.17 

Less:  Specific  exen^jtion  62U.00 

Income  subject  to  victory  tax   •  $116,932,17 

Victory-  tax  before   credit   (5:^  of  $116,932.17)  5,8U6.6l 

Less:    Victory  tax   credit  500,00 

Net  victoiy  tax  5,3U6.6l 

l*et  income  tax  and  victory  tax  $  79,889.05 

Income  tax  for  19U2  $  32,0314.05 

19h2  tax  or  19U3  tax,  whichever  is  larger  $  79,889.05 

Forgiveness  feature: 

1912  tax  or  19U3  tax,  whichever  is  smaller     a32,03U.05 
Amount  forgiven   (75%  of  *32,03U.05)  2U,025«5l4 

Amount  unf orgiven  8,008.51 

Total  income  and  victory  tax  liability  $  87,897.56 

Incoce  arid  victory  tax  liability  disclosed 
by  return  U4, 615.56 

Deficiency  in  income  and  victory  tax  $  143,282,00 
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BCHIBIT  A 
Distribution  of  Partneishlp  Income 
of  the  Alaska  Junk  Coaspanj 
Year  19U2 


ng 


>artnership  income  as  disclosed  by  the  deficiency- 
notice  and  the  Rerenue  Agent's  Revised  Statement 
dated  February  3,   19U7 

Iharitable  Contributions  as  disclosed  by  the 
deficiency  notice  and  the  Revenue  Agent's 
Revised  Statement  dated  February  3»  19U7 

Distribution  of  Income  and 

Charitable  Contributions 


e236,123.U5 


$     2,892.16 


Ordinary 

Interest 

SalaiT^ 

Net  Income 

Total 

Contributions 

.am  Schnitzer 

2^i 

$10,000 

$5U,030.86 

$6U,030.86 

1 

723.OU 

:ose  Schnitzer 

2S% 



5U,030.66 

51i,030.66 

723.OU 

arry  J.  Wolf, 

Deceased 

2% 

10,000 

5I;,030.86 

6U,030.86 

723. Oli 

»ennie  Wolf, 

!  Deceased 

2S% 



5U,030.87 

5U,030.87 

723. ou 

Totals 


$20,000       $216,123.U5     $236,123.U5 
Year  19 U3 


$2,892.16 


artnership  income  as  disclosed  by  the  deficiency 
notice  and  the  Revenue  Agent's  Revised  Statement 
dated  February  3,  19U7 

haritable  Contiributions  as  disclosed  by  the 
deficiency  notice  and  the  Revenue  Agent's  Revised 
Statement  dated  February  3,  19U7 

Distribution  of  Income  and 

Charitable  ContiT-butions 


5,U06.31 
$    3,92U.33 


am  Schnitzer 
ose  Schnitzer 
arry  J.  Wolf, 
Deceased 
ennie  Violf, 
Deceased 

Totals 


Ordinary 
Interest  Salary    Net  Income     Total    Contributions 

"~25^       $10,000      $107,101.57  $11771(51.57         ^9Bi.6B 

25^  —  107,101.58  107,101.58  981.08 


25^ 
25% 


10,000 


107,101.38   117,101.58 

107,101.58   107,101.58 


981.08 
981.08 


),000      $li28,Ji06.31    $I448,U06.31      $3,92li.33 
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Plaintiff's  Contentions 
Plaintiff  contends  as  follows: 

I. 

That  since  the  partnership  reported  its  income  on 
the  accrual  basis  and  the  sales  made  to  Oregon 
Electric  Steel  Rolling  Mills  were  regarded  by  the 
partnership  as  bona  fide  sales  and  carried  on  the 
books  as  accounts  receivable,  the  partnership  was, 
as  a  matter  of  law,  compelled  to  report  the  said 
sales  as  a  part  of  its  gross  income  and  to  include 
the  same  as  gross  income  in  reporting  the  distribu- 
tive shares  of  the  partners  and  in  the  net  income  of 
the  partnership ;  that  the  partners  were,  as  a  matter 
of  law,  compelled  to  report  in  their  individual  in- 
come tax  returns  as  income,  the  amount  reported 
by  the  partnership  as  their  distributive  shares 
which  included  the  income  from  the  sales  made  to 
said  Oregon  Electric  Steel  Rolling  Mills  and  the 
individual  partners,  including  Harry  J.  Wolf,  did 
include  in  his  indi^ddual  income  tax  return  for  the 
year  1943,  his  distributive  share  of  the  income  of 
the  partnership  as  it  was  reported  by  the  partner- 
ship in  its  information  return,  which  included  in- 
come from  the  sales  to  Oregon  Electric  Steel  Roll- 
ing Mills  as  aforesaid,  and  Harry  J.  Wolf  paid  the 
income  taxes  and  victory  taxes  due  thereon;  that 
since  the  Commissioner  of  Internal  Revenue  dis- 
allowed the  loss  resulting  from  the  failure  of  the 
Oregon  Electric  Steel  Rolling  Mills  to  pay  said 
account  receivable  for  the  merchandise  sold  to  it  as 
aforesaid,  and  the  Commissioner  elected  to  treat 
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the  delivery  of  the  merchandise  by  the  partnership 
to  said  corporation  as  a  contribution  to  capital  of 
the  corporation,  and  determined  a  deficiency  by  rea- 
son of  the  disallowance  of  said  bad  debt  loss  deduc- 
tion, and  the  Court  affirmed  the  determination  of 
the  Conmiissioner,  the  payment  of  taxes  on  the  por- 
tion of  the  income  determined  to  be  capital  contri- 
bution, was  erroneous  and  resulted  in  an  over- 
payment in  that  the  delivery  of  said  merchandise 
by  the  partnership  to  the  said  corporation  could 
not  be  sales  and  capital  contributions  at  the  same 
time,  and  since  said  delivery  of  merchandise  would 
not  constitute  sales,  it  was  improperly  included  in 
the  net  income  and  the  taxes  paid  thereon  were 
erroneously  paid. 

II. 
This  action  to  recover  the  taxes  erroneously  paid 
as  aforesaid,  is  not  barred  by  Section  322(c)  of  the 
Internal  Revenue  Code,  but  comes  within  the  pro- 
vision of  Subdivision  2  of  the  exceptions  to  Section 
322(c)  of  the  Internal  Revenue  Code,  in  that  the 
amount  collected  was  in  excess  of  the  amount  com- 
puted in  accordance  with  the  decision  of  the  Board 
(Tax  Court)  ;  that  the  claim  for  refund  did  not 
accrue  until  after  the  affirmance  of  the  Commis- 
sioner's determination  by  the  Courts  and  the  pay- 
ment of  the  deficiency  determined  thereby,  and  the 
Tax  Court  of  the  United  States  had  no  jurisdiction, 
referred  to  herein,  to  determine  any  refund,  either 
in  the  original  decision  or  in  the  judgment  entered 
upon  the  computation  under  Rule  50. 
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III. 

The  judecniont  of  the  Tax  Court  of  the  United 
States  is  not  res  ad  judicata  in  that  the  subject  mat- 
ter of  the  proceeding  in  the  Tax  Court  of  the 
United  States  was  not  the  same  as  in  this  action 
and  the  proceedings  in  the  two  cases  were  be- 
tween different  parties.  The  Tax  Court  of  the 
United  States  had  no  jurisdiction  under  the  plead- 
ings in  that  proceeding  to  determine  the  present 
claim  for  refund. 

Defendant's  Contentions 

I. 

This  Action  is  Barred  by  Section  322(c)  of  the 
Internal  Revenue  Code  of  1939. 

The  present  suit  involves  the  same  tax  for  the 
same  taxable  year  1943  as  was  involved  in  the  pro- 
ceedings instituted  by  the  plaintiff  and  related  tax- 
payers before  the  Tax  Court  of  the  United  States 
for  redetermination  of  the  deficiency  in  respect  of 
their  income  tax  for  that  taxable  year. 

Under  the  circumstances  this  action  is  barred  by 
Section  322(c)  of  the  Code.  With  certain  excep- 
tions not  applicable  here,  the  statute  expressly  pro- 
^ades  that  when  a  petition  is  filed  with  the  Tax 
Court,  which  was  the  case  here,  no  suit  shall  be 
instituted  in  any  court  for  recovery  of  any  part  of 
"the  tax  for  the  taxable  year"  in  respect  of  which 
the  Commissioner  of  Internal  Revenue  has  deter- 
mined a  deficiency. 

The  important  thing  with  this  statute  is  the  fil- 
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ing  of  a  petition  in  the  Tax  Court,  rather  than  the 
decision  of  the  Court.  The  taxpayer  who  elects  to 
invoke  the  jurisdiction  of  the  Tax  Court  must  ac- 
cept this  consequence,  and  it  is  clear  under  the  de- 
cided cases  that  the  plaintiff  has  no  right  to  sue 
the  United  States  in  this  case. 

II. 

The  Determination  of  the  Tax  Court  Is  Res 
Judicata 

In  the  alternative,  if  this  Court  does  not  con- 
sider that  Section  322(c)  of  the  1939  Code  effec- 
tively bars  this  action,  then  it  is  barred  by  an 
application  of  the  principles  of  res  judicata.  The 
same  tax  liability,  the  same  tax  year,  and  the  same 
parties  or  their  pri^des  are  involved  in  the  instant 
suit  as  in  the  prior  adjudication. 

Upon  hearing  the  same  matter  in  the  prior  pro- 
ceedings, the  Tax  Court  decided  the  issues  raised 
by  the  pleadings  in  favor  of  the  Commissioner  of 
Internal  Revenue  and  promulgated  its  findings  of 
fact  and  its  opinion  on  July  14,  1949  (13  T.C.  43). 
The  Court  withheld  entry  of  its  final  order  and  de- 
cision, pursuant  to  Rule  50  of  its  Rules  of  Prac- 
tice, for  the  purpose  of  permitting  the  parties  to 
submit  computations  of  the  proper  tax  liability  pur- 
suant to  the  Court's  opinion. 

The  Commissioner  filed  his  computation  on  Octo- 
ber 6,  1949,  showing  a  total  liability  of  $43,282.00 
due  and  owing  by  the  petition.  Monte  L.  Wolf,  Ex- 
ecutor of  the  Estate  of  Harry  J.  Wolf,  deceased, 
along  mth  the  other  petitioners,  had  ample  oppor- 
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tiinity  under  Rule  50  to  j^u'esent  his  objections  to 
the  commissioner's  computation  of  his  tax  ]ia})ility 
in  accordance  with  tlie  Court's  opinion. 

Instead  of  objc^cting  to  the  Commissioner's  com- 
])utation,  Petitioner  acquiesced  on  November  7, 
1949,  in  the  computation  submitted  to  the  Court  by 
tlie  Commissioner,  and  the  Court  entered  its  order 
and  decision  accordingly  on  November  9,  1949.  This 
final  order  and  decision,  determining  a  deficiency 
of  $43,282.00  due  and  owing  by  said  plaintiff,  was 
affirmed  on  January  4,  1950,  by  the  Court  of  Ap- 
peals for  the  Ninth  Circuit  (183  F.2d  70). 

It  is  now  too  late,  it  is  submitted,  for  the  plain- 
tiff and  the  other  taxpayers  to  ask  that  any  errors 
in  the  Rule  50  computation  be  corrected.  The  deci- 
sion of  the  Tax  Court  which  was  affirmed  by  the 
Court  of  Appeals  for  this  Circuit  is  a  final  decision 
which  set  at  rest  forever  all  questions  litigated  or 
which  might  have  been  litigated. 

The  plaintiff,  it  is  submitted,  has  already  clearly 
had  his  day  in  Court,  and  should  not  be  permitted 
to  relitigate  the  same  issues  in  this  Court,  as  a  plain 
matter  of  justice  and  equity. 

III. 

Plaintiff's  Recovery  is  Properly  Denied  on 
Grounds  of  Estoppel. 
In  the  alternative,  if  this  Court  does  not  consider 
that  Section  322(c)  and/or  the  principle  of  res 
judicata  effectively  barred  this  action,  then  it  is 
contended  that  the  plaintiff  is  estopped  by  the  deci- 
sion of  the  Tax  Court  and  by  his  acquiescence  in 
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the  computation  of  the  tax  deficiency  so  ordered 
and  decided  by  the  Tax  Court,  as  aforesaid,  from 
any  recovery  herein. 

Issues  of  Fact 

I. 

There  are  no  issues  of  fact  for  determination. 

Issues  of  Law 

I. 

Whether  this  action  is  barred  by  Section  322(c) 
of  the  Internal  Revenue  Code  of  1939,  because  of 
the  prior  proceedings  instituted  before  the  Tax 
Court  of  the  United  States  under  the  provisions  of 
Section  272(a)  of  said  Code? 

II. 

Whether,  in  the  alternative,  the  decision  of  the 
Tax  Court  of  the  United  States,  affirmed  by  the 
Court  of  Appeals  for  the  Ninth  Circuit,  is  res  judi- 
cata upon  a  suit  for  the  recovery  of  any  part  of  the 
tax  paid  in  satisfaction  of  the  deficiency  in  tax  so 
determined  in  the  Tax  Court  proceedings'? 

III. 

Which  of  the  computations  set  forth  in  para- 
graph XXV  of  this  Pre-Trial  Order  is  applicable 
under  the  circumstances  in  the  event  the  Court  shall 
determine  that  this  action  is  not  barred  under  Sec- 
tion 322(c)  of  the  Internal  Revenue  Code  of  1939 
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or  by  the  principle  of  res  judicata,  that  is,  whether 
the  amount  of  overpa\niient  is  $41,608.89,  as  con- 
tended by  the  plaintiff,  or  $24,955.82  as  contended 
by  the  defendant? 

Plaintiff's  Exhibits 
Plaintiff's  Exhibit  No.  1 :    Claim  for  Refund. 


Defendant's  Exhibits 
Exhibit  : 
quiescence  and  Decision. 


■       Defendant's  Exhibit   Xo.   1:     Computation,   Ac- 


\ 


Joint  Exhibits 
Joint  Exhibit  Xo.  1:     Transcript  of  the  Record 
in  Tax  Court  proceedings  titled:  "Sam  Schnitzer 
et  al  V.  Commissioner  of  Internal  Revenue,  Docket 
X^s.  14208,  14209,  14278,  14279,  14280,  14372. 

Certain  exhibits  have  been  identified  and  re- 
ceived as  pre-trial  exhibits,  the  parties  agreeing, 
^vith  the  approval  of  the  Court,  that  no  further 
identification  of  said  exhibits  is  necessary  and  it  is 
stipulated  that  said  exhibits  shall  be  received  in 
evidence  as  a  part  of  the  stipulated  facts. 

The  Parties  hereto  waive  trial  by  jury  and  agree 
to  the  foregoing  Pre-Trial  Order  and  stipulate  that 
this  action  shall  be  submitted  to  the  Couii:  for  de- 
termination upon  this  Pre-Trial  Order  and  the 
stipulated  facts  set  forth  therein. 

The  Court  being  fully  advised  in  the  premises; 
now 

Orders,  that  the  foregoing  Pre-Trial  Order  shall 
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not  be  amended  except  by  consent  of  both  Parties 
or  to  prevent  manifest  injustice;  and  it  is  further 

Ordered,  that  this  Pre-Trial  Order  supersedes  all 
pleadings. 

Dated  at  Portland,  Oregon,  this  28th  day  of  Feb- 
ruary, 1955. 

/s/  GUS  J.  SOLOMON, 
Judge 
Approved : 

/s/  A.  J.  Bischofe 
/s/  R.  S.  Jacob 

Attorneys  for  Plaintiff 
/s/  C.  E.  Luckey 

Attorney  for  Defendant 
/s/  John  D.  Picco 

Of  Coimsel  for  Defendant 

[Endorsed] :    Filed  Feb.  28,  1955. 


[Title  of  District  Court  and  Cause.] 

FINDINGS    OF    FACT    AND    CONCLUSIONS 

OP  LAW 

This  cause  having  duly  come  on  for  trial,  plain- 
tiff appeared  herein  by  S.  J.  Bischoff,  his  Attor- 
ney, the  defendant  appeared  herein  by  C.  E. 
Luckey,  United  States  Attorney  for  the  District  of 
Oregon,  and  by  John  D.  Picco,  its  attorneys ;  where- 
upon the  cause  was  submitted  to  the  Court  upon  a 
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stipulation  of  facts  contained  in  the  Pre-trial  Or- 
der entered  herein  on  the  28th  day  of  February, 
1955,  and  upon  the  exhibits  described  therein,  briefs 
of  the  respective  parties  were  submitted  and  ar^i- 
ment  made  to  the  Court,  the  Court  now  makes  and 
files  herein  the  following: 

Findings  of  Fact 

The  Court  does  hereby  adopt,  and  makes  as  its 
findings  of  fact,  all  of  the  facts  contained  in  the 
stipulation  of  the  parties  incorporated  in  the  afore- 
said Pre-trial  Order  as  if  herein  fully  and  at 
length  set  forth. 

Upon  the  aforesaid  findings  of  fact,  the  Court 
does  hereby  make  and  file  herein  the  following: 

^'  Conclusions  of  Law 

I  I 

That  the  claim  for  refund  filed  by  the  plaintiff 
and  described  in  the  findings  of  fact  is  not  barred 
by  the  pro^dsions  of  Section  322(c)  of  the  Internal 
Revenue  Code  and  the  Court  has  jurisdiction  of 
this  suit  upon  said  claim  by  virtue  of  the  exception 
No.  2  to  Section  322(c)  of  the  Internal  Revenue 
Code. 

II. 

The  plaintiff's  cause  of  action  is  not  barred  by 
the  principles  of  res  judicata  or  collateral  estoppel. 
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in. 

In  computing  the  amount  of  refund  to  which 
plaintiff  is  entitled,  there  should  be  eliminated  the 
cost  of  merchandise  sold  and  delivered  to  Oregon 
Electric  Steel  Rolling  Mills  and  the  costs  of  sales 
reported  in  the  original  return  should  be  reduced 
by  the  actual  cost  of  the  merchandise  sold  and  de- 
livered to  Oregon  Electric  Steel  Rolling  Mills. 

IV. 

Plaintiff  is  entitled  to  a  judgment  against  the 
defendant  for  the  sum  of  $41,608.89  with  interest 
thereon  at  the  rate  of  6%  per  annum  from  Decem- 
ber 30,  1949,  to  the  date  of  payment  as  required  by 
law,  together  with  his  costs  and  disbursements  in- 
curred herein. 

Dated:    August  19,  1955. 

/s/  CLAUDE  McCOLLOCH, 
Judge. 

Acknowledgment  of  Service  attached. 
[Endorsed] :    Filed  Aug.  19,  1955. 
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Til  tlie  District  Court  of  the  United  States  for  the 
District  of  Oregon 

Civil  No.  7097 

MONTE  L.  WOLF,  Executor  of  the  Estate  of 
Harry  J.  Wolf,  deceased,  Plaintiff, 

vs. 

THE  UNITED  STATES  OF  AMERICA, 

Defendant. 
JUDGMENT 

Upon  the  findings  of  fact  and  conclusions  of  law 
duly  made  and  filed  herein,  it  is 

Ordered  and  adjudged  that  the  plaintiff  Monte 
L.  Wolf,  Executor  of  the  Estate  of  Harry  J.  Wolf, 
deceased,  do  have  judgment  for  and  recover  of  and 
from  The  United  States  of  America,  the  defendant 
herein,  the  sum  of  $41,608.89  with  interest  thereon 
at  the  rate  of  6%  per  anniun  from  December  30, 
1949,  to  date  of  payment  as  required  by  law,  and 
that  plaintiff  have  judgment  for  his  costs  and  dis- 
bursements incurred  herein  in  the  sum  of  $ 
as  taxed  by  the  Clerk  of  this  Court. 

ft  Dated:    August  19,  1955. 

L  /s/  CLAUDE  McCOLLOCH, 

^V  Judge. 

Acknowledgment  of  Service  attached. 
[Endorsed]  :    Filed  Aug.  19,  1955. 
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[Title  of  District  Court  and  Cause.] 

XOTICE  OF  APPEAL 

To:  Monte  L.  Wolf,  Executor  of  the  Estate  of 
Harrv  J.  Wolf,  deceased,  Plaintiff,  and  to 
Jacob,  Jones  &  Brown  and  S.  J.  Bischoff,  his 
Attorneys : 

Xotice  is  hereby  given  that  the  United  States  of 
America,  defendant  above-named,  hereby  appeals  to 
the  United  States  Court  of  Appeals  for  the  Xinth 
Circuit  from  the  final  Judgment  entered  in  this  ac- 
tion on  August  19,  1955  in  favor  of  plaintiff  and 
against  defendant. 

Dated:     October  14,  1955. 

C.  E.  LUCKEY, 

U.  S.  Attorney,  District  of  Oregon. 
/s/  VICTOR  E.  HARR, 

Asst.  U.  S.  Attorney, 

Of  Attorneys  for  Defendant. 

[Endorsed] :    Filed  Oct.  14,  1955. 


[Title  of  District  Court  and  Cause.] 

MOTION 

Comes  now  defendant,  by  and  through  its  attor- 
neys, C.  E.  Luckey,  United  States  Attorney  for  the 
District  of  Oregon,  and  Victor  E.  Harr,  Assistant 
United  States  Attorney,  and  moves  the  Court  for 
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an  order  extondini^  the  time  for  filing  the  record  on 
appeal  and  docketing  the  within  action  in  the 
United  States  Court  of  A])peals  for  the  Ninth  Cir- 
cuit to  ninety  days  from  October  14,  1955,  the  date 
of  filing  of  Notice  of  Appeal.  This  motion  is  based 
on  the  grounds  that  The  Solicitor  General  requires 
additi(^]ial  time  to  consider  said  appeal  fully. 

Dated:    November  9,  1955. 

C.  E.  LUCKEY, 

U.  S.  Attorney,  District  of  Oregon. 
/s/  VICTOR  E.  HARR, 

Asst.  United  States  Attorney. 

[Endorsed] :   Filed  Nov.  10,  1955. 
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ORDER 

This  matter  coming  on  to  be  heard  ex  parte  upon 
motion  of  defendant  for  an  order  extending  time 
for  the  filing  of  the  record  on  appeal  and  docketing 
the  within  action  in  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit,  to  enable  The  Solicitor 
General  to  have  additional  time  to  consider  said  ap- 
peal, and  the  Court  being  fully  ad\i.sed  in  the 
premises. 

It  is  ordered  that  the  time  for  filing  the  record 
on  appeal  and  docketing  the  within  action  be  and 
it  is  hereby  extended  to  ninety  days  from  October 
14,  1955,  the  date  of  filing  of  the  Notice  of  Appeal. 
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Dated  at  Portland,  Oregon,  this  14th  day  of  No- 
vember, 1955. 

/s/  CLAUDE  McCOLLOCH, 
Judge. 

[Endorsed] :   Filed  Nov.  14,  1955. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

To  the  Clerk  of  the  Above-entitled  Court: 

Defendant  designates  the  entire  record,  including 
this  designation,  to  be  forwarded  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  in 
the  appeal  of  the  above-entitled  case. 

Dated  at  Portland,  Oregon,  this  30th  day  of  De- 
cember, 1955. 

C.  E.  LUCKEY, 

U.  S.  Attorney  for  the  District  of 

Oregon. 
/s/  VICTOR  E.  HARR, 

Asst.  U.  S.  Attorney, 

Of  Attorneys  for  Defendant. 

Certificate  of  Service  attached. 
[Endorsed] :   Filed  Dec.  30,  1955. 


I 
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[Title  of  District  Court  and  Cause.] 

ORDER  RELEASING  EXHIBITS 

This  matter  coming  on  upon  motion  of  the  de- 
fendants, and 

It  Appearing  to  the  Court  that  Notices  of  Ap- 
peal from  the  judgments  in  the  above  entitled  cases 
were  filed  by  the  defendants  on  14th  day  of  October, 
1955,  pui-suant  to  Rule  73(a)  of  the  Federal  Rules 
of  Ci\il  Procedure,  and  that  the  exhibits  entered 
upon  the  trial  of  the  above  entitled  cases  are  neces- 
sary for  a  determination  of  this  matter  upon  ap- 
peal. 

It  Is  Therefore  Ordered  that  all  the  exhibits  in- 
troduced upon  the  trial  of  the  above-entitled  cases 
be  forwarded  to  the  Clerk  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  together 
with  the  records  in  the  above-entitled  cases. 

Dated  this  30th  day  of  December,  1955. 

/s/  CLAUDE  McCOLLOCH, 
Judge. 

[Endorsed]  :   Filed  Dec.  30,  1955. 
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[Title  of  District  Court  and  Cause.] 

DOCKET  ENTRIES 
1953 

July  31 — Filed  complaint. 

Aug.  1 — Issued  summons  to  Marshal. 

Aug  7 — Filed  siunmons  with  Marshal's  return. 

Oct.  5 — Motion  by  Atty.  Dressier  for  extension  of 
time  denied. — F. 

Oct.  19 — Filed  def 's  motion  to  consolidate  with  Civ. 
7098,  7099,  7100  and  7102. 

Oct.  19 — Filed  def 's  motion  to  dismiss  complaint. 

Oct.  19 — Entered  order  consolidating  with  Civ  7098 
to  7102  inc.— McC. 

Oct.  20 — Filed  above  order. 

Nov.  2 — Record  of  hearing  on  motion  US  to  dismiss 
and  order  reserving  decision. 

Dec.  2 — Filed  answer. 

1954 

July  2 — Entered  order  setting  for  pretrial  confer- 
ence on  Sept.  20,  1954  and  for  trial  on  Sept.  28, 
1954.— McC. 

Sept.  10 — Entered  order  resetting  for  P.T.C.  on 
Nov.  15,  1954  and  for  trial  on  Nov.  16,  1954.— 
McC. 

Oct.  28 — Entered  order  striking  P.T.C.  and  trial 
dates. — McC. 

Dec.  17 — Entered  order  setting  for  pre-trial  confer- 
ence Jan.  31,  1955.— F. 

1955 

Jan.  5 — Entered  order  setting  for  trial  on  Feb.  23, 
1955.— S. 
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1955 

Jan.  24 — Filed  stipulation  for  consolidation. 

Feb.  16 — Entered  order  setting  for  trial  on  March 

1,  1955.— S. 
Feb.  28— Filed  Exhibit  No.  1. 
Feb.  28 — Entered  order  allowing  Pltf  to  April  1 

and  Deft  to  May  10  to  file  briefs  and  Pltf  to 

June  1  to  reply. — S. 
Feb.  28 — Filed  and  entered  order  of  consolidation 

with  Civ  7098-7099-7100-7101  and  7102  for  trial. 

— S. 
Feb.  28 — Filed  and  entered  pretrial  order. — S. 
Mar.  29— Filed  Pltfs  brief. 
May  10 — Entered  order  extending  time  30  days  to 

file  brief  of  Deft.— S. 
May  26 — Entered  order  extending  time  to  July  10, 

1955  to  file  Defts  brief.  Filed.— McC. 
July  8— Filed  Def 's  brief. 
July  14 — Entered  order  setting  for   argimient   on 

July  25,  1955.— McC. 
July  25 — Record  of  argument  on  merits  and  sub- 
mitted.—McC. 
Aug.  19 — Filed  and  entered  findings  of  fact  and  con- 
1^       elusions  of  law. — McC. 
Aug.  19 — Filed  and  entered  judgment. — McC. 
Oct.  14 — Filed  Notice  of  Appeal  by  IT.  S.    (copy 

mailed). 
Nov.  10 — Filed  motion  of  U.  S.  for  extension  of 

time  to  file  appeal. 
Nov.  14 — Filed  and  entered  order  allowing  Deft  90 

days  from  Oct.  14  to  file  and  docket  appeal. — 

McC. 
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1955 

Dec.  30— Filed  and  entered  order  to  forward  ex- 
hibits.—McC. 

Dec.  30 — Filed  designation  of  contents  of  record  on 
appeal. 

1956 

Jan.  3 — Filed  reporter's  transcript  July  25,  1955. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Oregon — ss. 

I,  R.  DeMott,  Clerk  of  the  United  States  District 
Court  for  the  District  of  Oregon,  do  hereby  certify 
that  the  foregoing  documents  consisting  of  Com- 
plaint; Motion  for  consolidation;  Defendant's  mo- 
tion to  dismiss  complaint ;  Order  consolidating  cases 
for  hearing ;  Record  of  hearing  on  motion  to  dismiss 
complaint;  Answer;  Stipulation  for  entry  of  order 
consolidating  actions  for  trial;  Order  consolidating 
cases  for  trial;  Pre-trial  order;  Findings  of  fact 
and  conclusions  of  law;  Judgment;  Notice  of  ap- 
peal; Motion  for  order  extending  time  to  docket 
appeal;  Order  extending  time  to  docket  appeal; 
Designation  of  contents  of  record  on  appeal;  Order 
to  forward  exhibits  and  Transcript  of  docket  en- 
tries, constitute  the  record  on  appeal  from  a  judg- 
ment of  said  court  in  a  cause  therein  numbered 
Civil  7097,  in  which  The  United  States  of  America 
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is  the  defendant  and  the  appellant  and  Monte  L. 
Wolf,  Executor  of  the  Estate  of  Harry  J.  Wolf,  de- 
ceased is  the  plaintiff  and  appellee;  that  the  said 
record  has  been  prej)ared  by  me  in  accordance  with 
the  designation  of  contents  of  record  on  appeal  filed 
])y  the  appellant  and  in  accordance  with  the  rules 
of  this  court. 

I  further  certify  that  there  is  enclosed  herewith 
reporter's  transcript  and  Joint  Exhibit  No.  1. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  in  Portland, 
in  said  District,  this  24th  day  of  January,  1956. 

[Seal]  R.  DE  MOTT, 

Clerk 
/s/  By   THORA  LUND, 
Deputy 


[Title  of  District  Court  and  Cause.] 

TRANSCRIPT  OF  PROCEEDINGS 

Portland,  Oregon,  July  25,  1955 

Before:  Honorable  Claude  McColloch,  Chief 
Judge. 

Appearances :  Mr.  S.  J.  Bischoff,  of  attorneys  for 
plaintiffs.  Mr.  John  Picco,  Attorney,  Internal  Rev- 
enue Bureau,  and  Mr.  Victor  E.  Harr,  Assistant 
United  States  Attorney,  of  attorneys  for  defend- 
ant. 


80  United  States  of  America  vs, 

Mr.  Bischoff:  We  are  fortunate  in  this  case  to 
be  able  to  su])mit  the  issues  upon  an  agreed  state- 
ment of  facts.  There  is  no  issue  of  fact  to  be  re- 
solved, and  the  agreed  facts  upon  which  the  issues 
of  law  depend  are  very  few  and  simple. 

(Thereupon  counsel  for  the  respective  parties 
argued  the  above  causes  to  the  Court  and  there- 
after the  Court  took  the  same  under  advise- 
ment.) 

[Endorsed] :  Filed  January  3,  1956. 


[Endorsed] :  No.  15011.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  United  States  of 
America,  Appellant,  vs.  Monte  L.  Wolf,  Executor 
of  the  Estate  of  Harry  J.  Wolf,  deceased,  Appellee. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  District  of  Oregon. 

Filed:   January  26,  1956. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15011 

UNITED  STATES  OF  AMERICA, 

Appellant, 

vs. 

MONTE   L.   WOLF,   Executor   of   the   Estate   of 
Harry  J.  Wolf,  Deceased,  Appellee. 

STATEMENT   OF   POINTS   UPON  WHICH 
APPELLANT  INTENDS  TO  RELY 

The  District  Court  erred  in  the  following  re- 
spects : 

I. 

In  concluding  and  holding  as  a  matter  of  law  that 
the  i^laintiff  was  not  barred  from  claiming  a  refund 
of  the  taxes  involved  in  his  suit. 

II. 

In  concluding  and  holding  as  a  matter  of  law  that 
plaintiff's  cause  of  action  is  not  barred  by  the  prin- 
ciples of  res  judicata  or  collateral  estoppel. 

III. 

In  the  alternative,  in  that  judgment  in  favor  of 
the  plaintiff  was  for  an  amount  contrary  to  its 
Conclusion  of  Law  No.  Ill  and  contrary  to  the 


82  United  States  of  America  vs. 

stipulated  facts  contained  in  paragraphs  XXIV, 
XXV  and  XXVI  of  the  Pre-trial  Order,  which 
facts  the  District  Court  adopted  and  made  as  its 
Findings  of  Fact  and  which  indicate  that  the  judg- 
ment should  not  be  more  than  the  smaller  amount 
set  out  in  the  aforesaid  paragraphs  of  the  Pre- 
Trial  Order  in  the  event  its  Conclusions  of  Law 
are  sustained. 

IV. 

In  not  concluding  and  holding  that  refimd  of  the 
amoimt  involved  is  barred  by  Section  322  of  the 
Internal  Revenue  Code  of  1939. 

V. 

In  not  concluding  and  holding  that  the  decision 
of  the  Tax  Court  of  the  United  States  published  in 
3  Tax  Court  Opinions  43  is  res  judicata  and  barred 
recovery  in  the  District  Court  in  respect  to  the  in- 
come taxes  paid  by  plaintiff  for  the  same  taxable 
years  as  were  involved  in  the  Tax  Court  proceeding. 

VI. 

In  not  concluding  and  holding  that  the  plaintiff's 
cause  of  action  is  barred  by  the  principles  of  res 
judicata  and/or  collateral  estoppel. 

VII. 

In  not  entering  judgment  in  defendant's  favor 
and  against  the  plaintiff. 
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Dated  this  oOtli  day  of  January,  1956,  at  Port- 
land, Oregon. 

C.  E.  LUCKEY, 

U.  S.  Attorney  for  the  District  of 
Oregon 
/s/  VICTOR  E.  HARR, 
Asst.  U.  S.  Attorney 

Certificate  of  Service  by  Mail  attached. 

[Endorsed] :  Filed  Feb.  2,  1956.  Paul  P.  O'Brien, 
Clerk. 


[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

MOTION   TO   CONSOLIDATE    CASES    FOR 
BRIEFS  AND  HEARING 

Comes  now  the  appellant.  United  States  of  Amer- 
ica, by  and  through  C.  E.  Luckey,  United  States 
Attorney  for  the  District  of  Oregon,  and  Victor  E. 
Harr,  Assistant  United  States  Attorney,  and  moves 
the  Court  for  an  order  of  consolidation  of  the  above- 
entitled  cases  for  hearing  and  determination  in  the 
above-entitled  Court,  and  further  that  a  consolid- 
ated brief  be  permitted  to  be  filed  herein  in  respect 
to  all  of  the  above-entitled  causes. 

In  support  of  this  motion  appellant  represents 
that  the  said  causes  v^ere  consolidated  for  trial  and 
determination  in  the  court  belov^  and  that  the  record 
submitted  was  considered  by  the  Court  as  applic- 
able to  a  determination  of  each  of  the  said  causes; 
that  the  said  actions  all  grew  out  of  a  consolidated 
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proceeding  before  the  Tax  Court  of  the  United 
States  in  the  case  of  Sam  Schnitzer  et  al.  vs.  Com- 
missioner, 13  T.C.  43,  and  the  decision  of  that 
Court  in  that  proceeding. 

Dated  at  Portland,  Oregon  this  1st  day  of  Feb- 
ruary, 1956. 

C.  E.  LUCKEY, 

U.  S.  Attorney  for  the  District  of 
Oregon 
/s/  VICTOR  E.  HARR, 

Asst.  U.  S.  Attorney 

So  Ordered: 

/s/  WILLIAM  DENMAN, 

United  States  Circuit  Court  Judge 
/s/  WM.  HEALY, 
/s/  WALTER  L.  POPE, 

Judges,  U.  S.  Court  of  Appeals  for 
the  Ninth  Circuit 

Certificate  of  Service  by  Mail  attached. 

[Endorsed] :  Filed  Feb.  6,  1956.  Paul  P.  O'Brien, 
Clerk. 
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[Title  of  U.  S.  Court  of  Appeals  and  Causes.] 

DESIGNATION  OF  THE  RECORDS  FOR 
PRINTING  AND  MOTION  TO  WAIVE 
PRINTING  OF  PART  OF  RECORDS 

Api^ellant,  United  States  of  America,  in  accord- 
ance with  Rule  17(6),  Rules  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  hereby 
designates  for  printing  the  following  parts  of  the 
records  in  the  above-entitled  cases  material  to  the 
consideration  of  the  appeals  and  further  moves  as 
follows : 

1.  Designates  for  printing  the  entire  record  in 
the  case  of  United  States  vs.  Monte  L.  Wolf,  Ex- 
ecutor of  the  Estate  of  Harry  J.  Wolf,  Deceased 
(No.  15,011),  with  the  exception  of  Joint  Exhibit 
No.  1. 

2.  Moves  for  an  order  that  the  record  in  the 
aforesaid  case  of  United  States  vs.  Monte  L.  Wolf, 
Executor  of  the  Estate  of  Harry  J.  Wolf,  Deceased 
(No.  15,011),  shall  also  constitute  the  record  in  the 
case  of  United  States  vs.  Manuel  Schnitzer,  Harold 
Schnitzer,  Leonard  Schnitzer,  Executors  of  the 
Estate  of  Sam  Schnitzer,  Deceased  (No.  15,015), 
and  it  shall  be  unnecessary  to  print  the  record  in  the 
said  case  (No.  15,015)  with  the  exception  only  of 
the  following  portions  of  the  record  in  said  case 
(No.  15,015)  which  shall  be  printed: 

(a)  Pre-trial  order  (excluding  exhibits). 

(b)  Findings  of  fact  and  conclusions  of  law. 

(c)  Judgment  order. 

(d)  Notice  of  appeal. 
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3.  Designates  for  printing  the  entire  record  in 
the  case  of  United  States  vs.  Monte  L.  Wolf,  Trans- 
feree of  the  Estate  of  Jennie  Wolf,  Deceased  (No. 
15,012),  including  all  exhibits  attached  thereto  save 
and  except  for  Joint  Exhibit  No.  1. 

4.  Moves  for  an  order  that  the  record  in  the 
aforesaid  case  of  United  States  vs.  Monte  L.  Wolf, 
Transferee  of  the  Estate  of  Jennie  Wolf,  Deceased 
(No.  15,012),  shall  also  constitute  the  record  in  the 
cases  of  United  States  vs.  Blossom  M.  Grayson, 
Transferee  of  the  Estate  of  Jennie  Wolf,  Deceased 
(No.  15,013),  and  United  States  vs.  Charlotte  C. 
Cohon,  Transferee  of  the  Estate  of  Jennie  Wolf, 
Deceased  (No.  15,014),  and  it  shall  be  unnecessary 
to  print  the  records  in  the  said  cases  (No.  15,013  and 
No.  15,014)  with  the  exception  only  of  the  following 
portions  of  the  records  in  each  of  said  cases  (No. 
15,013  and  No.  15,014)  which  shall  be  printed  re- 
spectively : 

(a)  Pre-trial  orders  in  each  of  the  cases  (No. 
15,013  and  No.  15,014).  (Excluding  exhibits.) 

(b)  The  findings  of  fact  and  conclusions  of  law  in 
each  of  said  cases  (No.  15,013  and  No.  15,014). 

(c)  The  judgment  orders  in  each  of  said  cases 
(No.  15,013  and  No.  15,014). 

(d)  Notice  of  appeal. 

5.  Moves  that  all  of  the  records  in  the  aforesaid 
cases,  including  Joint  Exhibit  No.  1,  may  be  re- 
ferred to  by  either  party  in  briefs  and/or  argument, 
even  though  not  designated  for  printing,  as  if  the 
entire  records  in  said  cases  had  been  printed. 

6.  Designates   additionally  for  printing  in  the 
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printed  records  in  United  States  vs.  Monte  L.  Wolf, 
Executor  of  the  Estate  of  Harry  J.  Wolf,  Deceased 
(No.  15,011),  and  in  United  States  vs.  Monte  L. 
Wolf,  Transferee  of  the  Estate  of  Jennie  Wolf, 
Deceased  (No.  15,012),  the  following: 

(a)  Statement  of  points  upon  which  defendant- 
appellant  intends  to  rely; 

(b)  Motion  and  order  for  consolidation  of  these 
cases  for  briefing  and  hearing;  and 

(c)  This  designation  and  order. 

Tlie  undersigned  states  to  the  Court  as  the  reason 
for  not  printing  the  complete  records  in  cases  mmi- 
bered  15,013,  15,014  and  15,015  that  the  printing 
thereof  would  involve  repetition  of  matter  already 
included  in  cases  numbered  15,011  and  15,012,  re- 
spectively, and  the  undersigned  further  submits  that 
the  cost  of  printing  Joint  Exhibit  No.  1  would  be 
excessive. 

Dated:   February  24,  1956. 

/s/  CHARLES  K.  RICE, 

Acting  Asst.  Attorney  General, 
Attorney  for  Appellant 

Certificate  of  Service  attached. 

[Endorsed]  :  Filed  Feb.  27,  1956.  Paul  P.  O'Brien, 
Clerk. 
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Ill  the  District  Court  of  the  United  States  for  the 
District  of  Oregon 

Civil  No.  7098 

MONTE  L.  WOLF,  Transferee  of  the  Estate  of 
Jennie  Wolf,  deceased,  Plaintiff, 

vs. 

THE  UNITED  STATES  OF  AMERICA, 

Defendant. 

COMPLAINT 

For  cause  of  action  against  the  defendant,  plain- 
tiff complains  and  alleges  as  follows: 

I. 

This  is  a  civil  action  and  arises  under  the  laws  of 
the  United  States  of  America  providing  for  Inter- 
nal Revenue,  and  jurisdiction  rests  upon  Title  28, 
United  States  Code,  Section  1340,  and  Title  28, 
United  States  Code,  Section  1346. 

11. 

During  the  calendar  years  1942  and  1943,  and 
until  her  death  on  April  8,  1945,  Jennie  Wolf  was 
a  resident  of  the  County  of  Multnomah,  State  of 
Oregon  and  was  then  and  until  her  death  a  citizen 
of  the  United  States  of  America. 

III. 

Plaintiff  herein  is  the  Transferee  of  the  Estate 
of  Jennie  Wolf  by  virtue  of  the  provisions  of  the 
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will  of  Jennie  Wolf  wherein  her  interest  in  the 
partnership,  Alaska  Junk  Company,  vested  in  her 
three  children,  the  plaintiff  herein,  Charlotte  C. 
Cohon  and  Blossom  M.  Crayson. 

IV. 

At  all  times  from  Se|)tember  1,  1947,  to  and  in- 
cluding October  30,  1952,  Hugh  H.  Earle  was  the 
duly  commissioned,  qualified  and  acting  United 
States  Collector  of  Internal  Revenue  for  the  Dis- 
trict of  Oregon,  and  the  said  Hugh  H.  Earle  is  no 
longer  in  office. 

V. 

At  all  times  from  July  17,  1933  to  and  including 
August  31,  1947,  James  W.  Maloney  was  the  duly 
commissioned,  qualified  and  acting  United  States 
Collector  of  Internal  Revenue  for  the  District  of 
Oregon,  and  the  said  James  W.  Maloney  is  no 
longer  in  office. 

VI. 

During  all  times  mentioned  herein  the  decedent, 
Jemiie  Wolf,  kept  her  personal  books  and  made 
and  filed  her  income  and  victory  tax  returns  on  the 
cash  receipts  and  disbursements  and  calendar  year 
basis. 

VII. 

That  during  all  times  during  the  taxable  years 
1942  and  1943,  the  deceased,  Jennie  Wolf,  was  a 
member  of  a  partnership  known  as  Alaska  Junk 
Company.  Said  partnership  was  comprised  of  the 
deceased,  Jennie  Wolf,  Rose  Sclinitzer,  Sam  Schnit- 
zer  and  Harry  J.  Wolf.  Sair!  r>nrtnership  during 
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all  times  mentioned  herein  filed  its  partnership  in- 
come tax  information  retnrns  on  a  calendar  year 
and  accrual  basis. 

VIII. 

For  the  calendar  year  1942  Alaska  Junk  Com- 
pany reported  gross  sales  in  the  amount  of 
$2,038.76  on  its  partnership  income  tax  information 
return  filed  on  or  about  March  15,  1943.  Included 
in  said  purported  gross  sales  were  certain  items  of 
merchandise  delivered  to  a  corporation  known  as 
Oregon  Electric  Steel  Rolling  Mills  in  the  sum  of 
$243,975.86,  the  amount  of  said  items  being  carried 
on  the  books  of  said  Alaska  Junk  Company  as  ac- 
counts receivable. 

IX. 

The  net  income  as  reported  on  the  information 
tax  return  of  Alaska  Junk  Company  for  1942  was 
in  the  amount  of  $236,123.45,  of  which  amount  the 
deceased  Jennie  Wolf  reported  on  her  individual 
income  and  victory  tax  return  the  sum  of  $54,- 
030.86,  said  tax  return  being  filed  on  or  about  March 
15,  1943,  and  said  Jennie  Wolf  paid  said  taxes  to 
said  James  W.  Maloney,  the  then  Collector  of  In- 
ternal Revenue  for  the  District  of  Oregon. 

X. 

For  the  calendar  year  1943,  Alaska  Junk  Com- 
pany reported  gross  sales  in  the  amount  of  $1,463,- 
365.76  on  its  partnership  income  tax  information 
return  filed  on  or  about  March  15,  1944.  Included 
I  in  said  purported  gross  sales  were  certain  items  of 
1  merchandise  delivered  to  a  corporation  known  as 
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Oregon  Electric  Steel  Rolling  Mills  in  the  sum  of 
$103,365.76,  the  amount  of  said  items  being  carried 
on  the  books  of  said  Alaska  Junk  Company  as  ac- 
counts receivable. 

XI. 
The  net  income  as  reported  on  the  information 
tax  return  of  Alaska  Junk  Company  for  the  cal- 
endar year  1943  was  in  the  amount  of  $246,055.71, 
of  which  the  deceased,  Jennie  Wolf,  reported  on 
her  individual  income  and  victory  tax  return  the 
sum  of  $56,513.93,  said  tax  return  being  filed  on  or 
about  March  15,  1944,  and  said  Jennie  Wolf  paid 
said  taxes  on  or  before  said  date,  to  said  James  W. 
Maloney,  the  then  Collector  of  Internal  Revenue 
for  the  District  of  Oregon. 

XII. 

In  computing  the  net  income  of  Alaska  Junk 
Company  for  the  calendar  year  1943,  a  loss  was 
claimed  on  its  income  tax  information  return  of 
$202,350.60  for  bad  debts  on  account  of  the  afore- 
mentioned merchandise  delivered  to  Oregon  Elec- 
tric Steel  Rolling  Mills,  the  amount  of  which  said 
items  had  theretofore  been  carried  on  the  books  of 
Alaska  Junk  Company  as  accounts  receivable. 

XIII. 

On  or  about  March  3,  1947,  the  Commissioner  of 
Internal  Revenue  determined  that  the  aforemen- 
tioned loss  on  account  of  merchandise  delivered  to 
Oregon  Electric  Steel  Rolling  Mills  was  in  fact  a 
capital  contribution  to  said  corporation  and  was 
not  a  proper  bad  debt  deduction. 
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XIV. 

On  or  about  March  3,  1947,  the  Commissioner  of 
Internal  Revenue  asserted  a  deficiency  against 
phxintiff:  herein,  Monte  L.  Wolf,  as  Transferee  of 
the  Estate  of  Jennie  Wolf,  by  reason  of  the  disal- 
lowance of  the  bad  debt  deduction  that  had  been 
taken  on  the  income  tax  return  of  Alaska  Junk 
Company. 

XV. 

On  June  2,  1947,  the  plaintiif ,  Monte  L.  Wolf,  as 
Transferee  of  the  Estate  of  Jeimie  Wolf,  filed  his 
petition  with  the  Tax  Court  of  the  United  States 
contending  the  determination  of  the  Commissioner 
of  Internal  Revenue  that  said  accounts  receivable 
of  Oregon  Electric  Steel  Rolling  Mills  were  in  fact 
capital  contributions  was  erroneous.  Upon  hearing 
the  matter,  the  Tax  Court  of  the  United  States  af- 
firmed the  determination  of  the  Commissioner  of 
Internal  Revenue  and  judgment  was  duly  made  and 
entered  against  the  plaintiff,  Monte  L.  Wolf,  as 
Transferee  of  the  Estate  of  Jennie  Wolf,  for  one- 
third  of  the  amount  of  $42,273.99.  Thereafter  the 
plaintiff,  Monte  L.  Wolf,  as  Transferee  of  the  Es- 
tate of  Jerniie  Wolf,  paid  the  amount  of  said  defi- 
ciency, together  with  interest  on  said  amount,  on 
the  31st  day  of  December,  1949.  Thereafter  the 
plaintiff,  Monte  L.  Wolf,  as  Transferee  of  the  Es- 
tate of  Jennie  Wolf,  prosecuted  an  appeal  from  the 
Tax  Court's  determination  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  which 
Court  duly  entered  its  judgment  affirming  the  de- 
termination of  the  Tax  Court.  Thereafter  the  plain- 
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tiff,  Monte  L.  Wolf,  as  Transferee  of  the  Estate  of 
Jennie  Wolf,  petitioned  the  Supreme  Court  of  the 
United  States  for  a  Writ  of  Certiorari  to  review 
the  judgment  of  the  United  States  Court  of  Ap- 
peals and  which  Court  denied  said  petitions. 

XVI. 
On  or  about  December  30,  1949,  the  plaintiff, 
Monte  L.  Wolf,  as  Transferee  of  the  Estate  of  Jen- 
nie Wolf,  paid  the  deficiency  as  asserted  as  afore- 
said and  reduced  to  judgment  by  the  proceedings 
as  aforesaid,  to  Hugh  H.  Earle,  the  then  Collector 
of  Internal  Revenue  for  the  District  of  Oregon, 
one-third  of  the  additional  tax  in  the  sum  of  $42,- 
273.99,  together  with  one-third  of  the  interest  on 
said  deficiency  in  the  sum  of  $14,690.21. 

XVII. 

By  reason  of  the  income  and  victory  tax  pay- 
ments made  on  the  original  return  of  the  deceased, 
Jennie  Wolf,  and  the  payments  made  on  account  of 
the  deficiencies  asserted  by  the  Commissioner  of 
Internal  Revenue,  together  with  interest  on  said 
deficiencies,  said  tax^iayer  paid  income  and  victory 
taxes,  together  with  the  interest  on  the  deficiencies 
in  the  amount  of  $93,915.17,  for  the  taxable  year 
1943. 

XVIII. 

By  virtue  of  the  determination  of  the  Commis- 
sioner of  Internal  Revenue,  the  judgment  of  the 
Tax  Court  of  the  United  States,  the  affirmance  of 
that  judgment  by  the  United  States  Court  of  Ap- 
peals and  the  denial  of  the  petition  for  certiorari 
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by  the  United  States  Supreme  Court  as  aforesaid, 
it  has  been  duly  adjudicated  that  the  merchandise 
delivered  by  Alaska  Junk  Company  to  Oregon  Elec- 
tric Steel  Rolling'  Mill  were  not  sales  but  were  cap- 
ital contributions;  that  it  was  erroneously  carried 
on  the  books  of  Alaska  Junk  Company  as  accounts 
receivable  and  was  erroneously  included  in  the 
gross  income  of  the  partnership  in  making  said  re- 
turns and  the  income  and  victory  taxes  paid  by  the 
partners  on  their  distributive  shares  therefrom  er- 
roneously paid;  that  said  amounts  should  have  in 
fact  been  excluded  from  the  gross  income  of  said 
Alaska  Junk  Company  thus  reducing  the  amount  of 
the  net  income  reportable  by  said  Alaska  Junk 
Compan}^,  and  thus  reducing  the  amount  of  income 
reportable  by  the  deceased,  Jennie  Wolf,  on  her  in- 
dividual income  and  ^i^ctory  tax  return  for  the  tax- 
able year  1943. 
J  XIX. 

The  difference  in  the  amomit  of  the  income  and 
victory  tax  of  deceased,  Jennie  Wolf,  as  reported 
on  her  original  income  and  victory  tax  return,  to- 
gether with  the  deficiency  and  interest  as  herein- 
above set  forth,  and  the  correct  amount  of  income 
and  victory  tax  for  the  taxable  year  1943,  after 
eliminating  from  gross  income  of  Alaska  Junk 
Company  the  merchandise  delivered  to  Oregon  Elec- 
tric Steel  Rolling  Mill,  is  $43,738.35. 

XX. 

On  or  about  June  20,  1951,  the  plaintiff,  Monte 
L.  Wolf,  as  Transferee  of  the  Estate  of  Jennie 
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Wolf,  filed  with  the  Collector  of  Internal  Revenue 
on  Forni  843  a  claim  for  refund  of  one-third  of  the 
taxes  and  interest  mentioned  in  the  preceding  para- 
graph, to-wit:  $43,738.35,  together  with  interest  as 
provided  by  law,  a  copy  of  which  is  attached  hereto 
and  by  this  reference  made  a  part  hereof  and 
marked  Exhibit  A. 

XXI. 

On  or  about  August  1,  1951,  the  Commissioner  of 
Internal  Revenue  notified  the  plaintiff,  Monte  L. 
Wolf,  as  Transferee  of  the  Estate  of  Jennie  Wolf, 
by  registered  mail  that  his  claim  for  refund  had 
been  disallowed. 

XXII. 

Said  sum  of  $43,738.35  has  not  been  repaid  to  the 
decedent,  Jennie  Wolf,  and/or  the  plaintiff  herein, 
and  the  defendant  now  erroneously  and  illegally 
withholds  from  plaintiff  one-third  of  the  said  siun 
of  $43,738.45,  and  the  whole  thereof,  together  with 
interest  thereon  at  the  rate  of  6%  per  annum  from 
December  31,  1949,  as  provided  by  law. 

Wherefore,  plaintiff  demands  judgment,  upon  the 
facts  and  law,  against  the  defendant  for  the  sum  of 
$14,579.45,  together  with  interest  from  December 
31,  1949,  as  provided  by  law. 

/s/  JACOB,  JONES  &  BROWN", 

Attorneys  for  Plaintiff. 
Of  Counsel: 
/s/  S.  J.  BISCHOFF 

Duly  Verified. 

[Endorsed]  :    Filed  July  ^^1.  1953. 
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EXHIBIT  A 

CLAIM 

To  be  filed  with  the  Collector  where  assessment  was 
made  or  tax  paid. 

The  Collector  will  indicate  in  the  block  below  the 
kind  of  claim  filed,  and  fill  in,  where  required,  the 
certificate  on  the  back  of  this  form. 
[  X  ]  Refund  of  Taxes  Illegally,  Erroneously,  or  Ex- 
cessively Collected. 
«  *  *  *  * 

Name  of  taxpayer  or  purchaser  of  stamps :  Monte 
L.  Wolf,  Transferee  Estate  of  Jennie  Wolf,  De- 
ceased. 

Business  address:  900  S.  W.  First  Avenue,  Port- 
land, Oregon. 

Residence:  3410  S.  E.  Woodstock,  Portland,  Ore- 
gon. 

1.  District  in  which  return  (if  any)  was  filed: 
Oregon. 

2.  Period  (if  for  tax  reported  on  annual  basis, 
prepare  se^Darate  form  for  each  taxable  year)  from 
Jan.  1,  1942,  to  Dec.  31,  1943. 

3.  Character  of  assessment  or  tax:  Income  and 
Victory  Taxes. 

4.  Amount   of  assessment,   $93,915.17;   dates   of 

payment  3/15/43  to  12/31/44  and  12/31/49. 
<fr  *  *  *  * 

6.   Amount  to  be  refunded  plus  interest  as  pro- 
vided by  law:  $14,579.45. 
*  *  *  *  4fr 
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Exhibit  A — (Continued) 

The  claimant  believes  that  this  claim  should  be 
allowed  for  the  following  reasons:  See  the  attached 
schedule  and  statements. 

I  declare  under  the  penalties  of  perjury  that  this 
claim  (including  any  accompanying  schedules  and 
statements)  has  been  examined  by  me  and  to  the 
best  of  my  knowledge  and  belief  is  true  and  correct. 

Dated:  June  19th,  1951. 

/s/  Monte  L.  Wolf,  Transferee  Estate 
of  Jennie  Wolf,  Deceased 

MONTE  L.  WOLF,  Transferee  Estate  of  Jennie  Wolf,  Deceased 

1942 
INCOME 

Dividend    $  .50 

Alaska  Junk  54,030.86    $54,031.36 

DEDUCTIONS 

Less  14  Sales  Alaska  Junk  Co.  held  by 
Tax  Court  to  be  Capital  Contribution 
(S243,975.86)     (60,993.96) 

Loss  $ (6,962.60) 

Donations    $      723.04 

State  Income  Tax 3,496.81 

1943 
INCOME 

Dividend    $  .98 

Alaska  Junk  Co 56,513.98 

One-fourth  Alaska  Junk  loss  disallowed 

(S202,350.60)     50,587.65  $107,102.61 
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Exhibit  A — (Continued) 
DEDUCTIONS 

Capital  Loss  $  1,000.00 

State   Income  Tax  1,879.07 

Contributions   981.09 

One-Fourth  Alaska  Junk  Sales  held  by 
Tax  Court  to  be  Capital  Contribution 
($103,365.76)     25,841.44      29,701.60 

$77,401.01 

Surtax  $42,068.72 

Normal  Tax  4,576.24 

Victory  Tax  3,531.86 


),176.82 

Tax  paid  on  original  return $36,950.97 

Additional  tax  paid  12/31/49 42,273.99 

Interest  paid  12/31/49  14,690.21 

Total  tax  and  interest 93,915.17 

Overpayment — Tax  and  Interest $43,738.35 

One-third  by  Monte  L.  Wolf,  Transferee $14,579.45 

Statement  of  Facts  and  Memorandum  in  Support  of 

Claims   for   Refund   of   Sam   Schnitzer,   Rose 

P       Schnitzer,  Estate  of  H.  J.  Wolf  and  Monte  L. 

Wolf,    Charlotte    C.    Cohon   and   Blossom    M. 

14      Grayson  Transferees  of  the  Estate  of  Jennie 

p      Wolf  for  the  Tax  Years  1942  and  1943: 

The  claimants  and/or  their  predecessors  in  in- 
terest were,  in  the  tax  years  in  question,  members 
I  of  the  partnership  known  as  "Alaska  Junk  Com- 
i  pany". 

I      In  said  tax  years  the  partnership  consisted  of 
^  Sam  Schnitzer,  Rose  Schnitzer,  his  wife,  Harry  J. 
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Wolf  and  Jennie  Wolf,  his  wife.  Each  owned  a  one-  J 
fourth  interest  in  the  partnership  and  received  a 
one-fourth  interest  in  the  net  earnings  of  the  part- 
nership. Jennie  Wolf  died  April  8,  1945,  and  her 
interest  in  the  partnership  vested  by  virtue  of  her 
Will  in  her  children,  Monte  L.  Wolf,  Charlotte  C. 
Cohon  and  Blossom  M.  Grayson  in  equal  shares. 

Harry  J.  Wolf  died  on  the  6th  day  of  February, 
1948,  and  his  interest  in  the  said  partnership  vested 
by  virtue  of  his  will  in  Monte  L.  Wolf,  Charlotte  C. 
Cohon  and  Blossom  M.  Grayson  in  equal  shares. 

The  said  partnershii)  kept  its  books  of  accoujit 
and  reported  its  income  and  expenses  in  the  tax 
years  in  question  on  the  accrual  basis. 

The  said  partnership  filed  its  income  tax  return 
for  the  tax  year  1942  on  or  about  March  15,  1943, 
and  reported  and  filed  its  partnership  information 
return  on  a  calendar  year  basis.  In  said  tax  year  it 
reported  gross  receipts  from  sales  (on  the  accrual 
basis)  of  $2,038,384.76.  The  net  income  of  the  part- 
nership in  said  information  return  was  computed 
upon  that  amount  of  gross  sales,  and  the  income 
tax  returns  of  the  individual  partners  were  likewise 
computed  upon  the  basis  of  that  amount  of  gross 
sales.  i 

Included  in  the  said  gross  receipts  of  $2,038,-    j 
384.76  were  sales  made  by  the  partnership  to  a  cor-   j 
poration  known  as  The  Oregon  Electric  Steel  Roll-   ' 
ing  Mills  in  the  sum  of  $243,975.86,  all  of  which 
sales  were  accrued  on  the  books  of  the  partnership 
as  of  the  end  of  the  tax  year  1942,  were  unpaid  at 
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that  time,  and  were  carried  on  the  ])ooks  oi*  tlie 
partnership  as  accounts  receivable. 

The  net  income  of  the  partnership  for  the  tax 
year  1942,  as  rejwrted  in  said  information  return, 
which  inchided  the  sales  made  to  The  Oregon  Elec- 
tric Steel  Rolling  Mills,  was  the  sum  of  $236,123.45. 
The  said  net  partnership  income  was  reported  by 
the  individual  partners  in  their  individual  income 
tax  returns  as  constructively  received,  in  the  follow- 
ing amounts : 

Sam  Schnitzer  $  64,030.86 

Rose  Schnitzer 54,030.87 

Harry  J.  Wolf 64,030.86 

Jennie  Wolf  54,030.86 

Total  $236,123.45 

The  individual  partners  filed  their  income  tax 
returns  for  said  tax  year  on  or  about  March  15, 
1943,  reporting  said  amounts  in  their  respective  in- 
come tax  returns  in  determining  the  net  taxable  in- 
I  come  of  each  and  each  paid  income  tax  on  the  full 
1  amoimt  of  the  net  income  so  reported. 

The  said  partnership  filed  its  income  tax  returns 

:  for  the  tax  year  1943  on  or  about  March  15,  1944, 

;  and  reported  and  filed  its  partnership  information 

I  return  on  a  calendar  year  basis.  In  said  tax  year  it 

reported  gross  receipts  from  sales  (on  the  accrual 

basis)  of  $1,463,363.19,  the  net  income  of  the  part- 

mership  in  said  information  return  was  computed 

■  upon  that  amount  of  gross  sales,  and  the  income  tax 

returns  of  the  individual  partners  were  likewise 
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computed  upon  the  basis  of  that  amount  of  gross 
sales. 

Inchided  in  the  said  gross  receipts  of  $1,463,363.19 
were  sales  made  by  the  partnership  to  The  Oregon 
Electric  Steel  Rolling  Mills  in  the  sum  of  $103,- 
365.76,  all  of  which  sales  were  accrued  on  the  books 
of  the  partnership  as  of  the  end  of  the  tax  year 
1943  and  unpaid  at  that  time,  and  the  amoimt  of 
said  sales  was  carried  on  the  books  of  the  partner- 
ship as  an  account  receivable. 

That  the  net  income  of  the  partnership  for  the 
tax  year  1943  as  reported  in  said  information  re- 
turn, which  included  the  sales  made  to  The  Oregon 
Electric  Steel  Rolling  Mills,  was  the  sum  of  $246,- 
055.71.  That  the  said  net  partnership  income  was 
reported  by  the  individual  partners  of  said  Alaska 
Junk  Company  in  their  individual  income  tax  re- 
turns as  constructively  received  by  said  partners  in 
1943  in  the  following  amounts: 

Sam  Schnitzer   $  66,513.92 

Rose  Schnitzer 56,513.93 

Harry  J.  Wolf 66,513.93 

Jennie  Wolf 56,513.93 

Total $246,055.71 

In  computing  the  partnership  net  income  for  the 
tax  year  1943  the  partnership  took  as  a  deduction 
the  sum  of  $202,350.60,  which  included  losses  re- 
sulting from  sales  made  by  said  partnership  to  The 
Oregon  Electric  Steel  Rolling  Mills  in  the  sum  of 
$202,350.60,  which  amount  had  theretofore  been  car- 
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ried  on  the  books  of  the  ])artncrship  as  an  account 
receivable,  and  which  had  l^een  reported  in  tlie  tax 
years  1942  and  1943  as  income  constructively  re- 
ceived on  the  accrual  basis,  and  included  in  the  in- 
come for  the  said  years  by  the  individual  partners 
as  income  constructively  received  and  individual  in- 
come and  surtaxes  were  paid  thereon. 

On  the  3rd  day  of  March,  1947  the  Commissioner 
of  Internal  Revenue  determined  and  asserted  in- 
come tax  deficiencies  against  each  of  the  four  in- 
dividual partners  on  the  asserted  ground  that  the 
merchandise  sold  by  the  partnership  to  The  Oregon 
Electric  Steel  Rolling  Mills,  as  well  as  advances 
made  by  the  partnership  to  Oregon  Electric  and 
payments  made  by  the  partnership  for  the  account 
of  Oregon  Electric,  were  in  reality  capital  contribu- 
tions by  the  partners  to  Oregon  Electric  and  ac- 
cordingly did  not  constitute  sales,  advances  or  pay- 
ments for  the  account  of  Oregon  Electric,  and  on 
said  date  of  March  3rd,  1947,  The  Commissioner 
of  Internal  Revenue  sent  to  the  individual  partners 
of  the  said  partnership  the  90-day  notices  of  de- 
ficiencies imposed  by  reason  thereof. 

At  the  time  the  said  deficiency  letters  were  sent 
to  the  individual  partners,  the  partner,  Jennie 
^Yolf,  w^as  dead;  Mrs.  Wolf  left  a  Will  devising 
one-third  of  her  interest  in  the  said  partnership  to 
each  of  her  three  children,  Monte  L.  Wolf,  Char- 
lotte C.  Cohon  and  Blossom  M.  Grayson.  Said  will 
was  duly  admitted  to  probate  in  the  Probate  De- 
partment of  the  Circuit  Court  of  the  State  of  Ore- 
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gon  for  Multnomah  County  and  the  decedent's  in- 
terest in  the  said  partnership  was  thereafter  dis- 
tributed to  the  said  three  legatees  on  the  1st  day  of 
April,  1946,  and  by  virtue  of  said  Will  and  the  dis- 
tril)ution  the  said  three  legatees  became  the  owners 
of  the  decedent's  partnership  interest  in  the  said 
partnership. 

On  June  2,  1947  petitions  were  filed  with  the  Tax 
Court  of  the  United  States  to  review  the  determina- 
tion of  the  Commissioner  of  Internal  Revenue  as- 
sessing said  deficiencies  by  Sam  Schnitzer,  Harry  J. 
Wolf  and  by  Monte  L.  Wolf,  Charlotte  C.  Cohon, 
Blossom  M.  Grayson  as  successors  to  the  partner- 
ship interest  of  Jennie  Wolf,  deceased. 

While  said  proceedings  were  pending  before  the 
Tax  Court  of  the  United  States  the  death  of  the 
petitioner  Harry  J.  Wolf  occurred.  He  left  a  Will 
in  which  he  devised  his  one-fourth  interest  in  the 
Alaska  Junk  Company  partnership  to  his  three 
children,  Monte  L.  Wolf,  Charlotte  C.  Cohon  and 
Blossom  M.  Grayson,  in  equal  shares ;  his  Will  was 
duly  admitted  to  probate  in  the  Circuit  Court  of  the 
State  of  Oregon  for  Multnomah  County,  Probate 
Department,  and  in  said  proceeding  Monte  L.  Wolf 
was  appointed  executor  of  his  Estate,  letters  testa- 
mentary were  duly  issued  to  him  as  executor,  he 
duly  qualified  as  such  executor,  and  has  ever  since 
been  and  now  is  the  duly  appointed,  qualified  and 
acting  executor  of  the  estate  of  said  Harry  J.  Wolf, 
deceased;  thereafter  Monte  L.  Wolf  as  executor  of 
the  Estate  of  Harry  J.  Wolf,  deceased,  was  sub- 
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stitiited  as  party  petitioner  in  place  and  stead  of  the 
petitioner  Harry  J.  Wolf  in  the  said  proceedings 
pending  before  the  Tax  Court  of  the  United  States. 
Thereafter  the  said  proceedings  came  on  for  trial 
in  the  Tax  Court  of  the  United  States,  and  a  judg- 
ment was  duly  made  and  entered  therein  adjudicat- 
ing, among  other  things,  that  the  sales  of  merchan- 
dise by  said  jjartnership  of  Alaska  Junk  Company 
to  Oregon  Electric  Steel  Rolling  Mills  in  the  tax 
years  1942  and  1943  did  not  constitute  sales  of  mer- 
chandise and  did  not  create  any  liabilities  from 
Oregon  Electric  to  the  said  partnership,  but  were, 
in  reality,  capital  contributions  by  the  partnership 
to  Oregon  Electric  and  losses  sustained  therefrom 
by  the  partnership  in  said  tax  years  did  not  con- 
stitute deductible  bad  debt  losses;  based  upon  said 
determination,  judgment  was  entered  in  the  Tax 
Court  of  the  United  States  on  the  9th  day  of  No- 
vember, 1949  against  each  of  the  petitioners  in  said 
proceedings  as  follows: 

Sam  Schnitzer  $  43,287.42 

Harry  J.  Wolf 43,282.00 

Monte  L.  Wolf,  Transferee  Estate  of 

Jennie  Wolf,  deceased 14,091.33 

Charlotte  C.  Cohon,  Transferee 

Estate  of  Jennie  Wolf,  deceased, .     14,091.33 
Blossom  M.  Grayson,  Transferee  Estate 

of  Jennie  Wolf,  deceased 14,091.33 

By  reason  of  the  fact  the  Commissioner  of  In- 
ternal Revenue  determined  Rose  Schnitzer  to  be 
not  a  partner  in  Alaska  Junk  Company,  no  de- 
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ficiency  was  asserted  against  her  until  October  17, 
1949,  on  which  date  a  formal  notice  was  sent  based 
upon  the  decision  of  the  Tax  Court  of  the  United 
States.  In  said  notice  he  asserted  a  deficiency  of 
$42,273.99,  which  said  deficiency,  together  with  in- 
terest in  the  sum  of  $14,795.90,  was  paid  on  January 
14,  1950. 

Thereafter  and  on  the  31st  day  of  December, 
1949  each  of  the  said  petitioners  paid  to  the  Col- 
lector of  Internal  Revenue  for  the  District  of  Ore- 
gon the  amounts  of  the  deficiencies  determined 
against  them,  as  aforesaid,  together  with  interest  as 
set  forth  in  the  schedules  attached  hereto. 

Thereafter  the  said  petitioners  prosecuted  an  ap- 
peal from  the  said  judgments  of  the  Tax  Court  of 
the  United  States  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit;  that  thereafter  judg- 
ments were  entered  in  said  court  affirming  the 
judgments  of  the  Tax  Court  of  the  United  States 
in  said  proceedings. 

Thereafter  the  petitioners  filed  with  the  Supreme 
Court  of  the  United  States  their  petitions  for 
Writs  of  Certiorari  to  review  the  judgments  of  the 
United  States  Court  of  Appeals  in  said  proceedings, 
which  said  petitions  were  denied. 

By  reason  of  the  premises  the  said  judgments  of 
the  Tax  Court  of  the  United  States  have  become 
and  are  now  final.  The  portion  of  the  deficiencies 
in  income  tax  determined  and  assessed  against 
Monte  L.  Wolf,  Charlotte  C.  Cohon  and  Blossom  M. 
Grayson,  as  the  successors  to  the  partnership  in^ 
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terost  of  Jennie  Wolf,  were  paid  by  each  of  the 
said  Monte  L.  Wolf,  Charlotte  C.  Cohon  and  Blos- 
som M.  Grayson  individually  as  transferees  of  the 
Estate  of  Jennie  Wolf,  deceased. 

The  portion  of  the  deficiencies  determined  and 
assessed  as  against  the  Estate  of  Harry  J.  Wolf, 
deceased,  was  paid  by  Monte  L.  Wolf  as  executor 
of  said  estate. 

By  virtue  of  the  income  tax  payments  originally 
made  for  the  tax  years  1942  and  1943  when  said 
tax  returns  were  filed,  plus  the  payments  subse- 
quently made  by  virtue  of  the  aforesaid  determina- 
tions and  judgment,  the  total  amount  of  income  tax 
and  interest  payments  that  were  made  for  said  tax 
years  by  each  of  the  four  partnership  interests  were 
as  follows: 

Sam  Schnitzer  $103,006.54 

Rose  Schnitzer 94,020.86 

Estate  of  Jennie  Wolf 93,915.17 

Estate  of  Harry  J.  Wolf 102,938.06 

By  virtue  of  the  said  determinations  of  the  Com- 
missioner and  the  judgments  affirming  the  same  re- 
ferred to  above,  it  now  appears  that  the  partnership 
i  erroneously  included  in  the  information  tax  return 
•  of  Alaska  Jimk  Company  for  said  tax  years  the 
sales  made  by  the  partnership  to  the  Oregon  Elec- 
tric Steel  Rolling  Mills  as  constructive  receipts  of 
income,   and  the  partners  in  their  respective  in- 
dividual tax  returns  erroneously  included  in  their 
!  returns  for  said  tax  years  the  income  resulting  from 
the  treatment  of  the  sales  from  the  partnership  to 
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Oregon  Electric  Steel  Rolling  Mills  as  accrued  in- 
come. 

By  reason  of  the  erroneous  inclusion  of  the  said 
sales  as  income  in  said  tax  years  the  claimants  have 
now  recomputed  the  net  income  of  the  partnership 
and  their  own  distributive  shares  thereof  for  the  tax 
years  in  question  by  eliminating  therefrom  the  sales 
made  by  the  partnership  to  Oregon  Electric  Steel 
Rolling  Mills  and  the  bad  debt  deduction  disallowed 
by  the  Commissioner  of  Internal  Revenue  and  ac- 
crued by  the  partnership  as  income  in  said  tax 
years,  as  more  fully  appears  by  the  amended  tax 
returns,  cojDies  of  which  are  attached  hereto,  which 
amended  returns  were  prepared  in  accordance  with 
the  determinations  of  the  Commissioner  of  Internal 
Revenue  and  of  the  judgments  of  the  Tax  Court  of 
the  United  States  affirmed  as  aforesaid,  and  by  rea- 
son of  said  recomputation  of  the  tax  liability  for 
said  tax  years  the  true  tax  liability  for  said  tax 
years  of  each  of  the  individuals  owning  partnership 
interests  in  said  Alaska  Junk  Company  is  as  fol- 
lows : 

Sam  Schnitzer  $56,800.93 

Rose  Sclmitzer 50,176.80 

Estate  of  Harry  J.  Wolf 56,969.72 

Estate  of  Jennie  Wolf 50,176.82 

The  difference  between  the  total  amounts  of  in- 
come tax  and  interest  payments  paid  by  the  part- 
ners and  their  successors  in  interest,  the  claimants 
herein,  and  the  amount  of  the  tax  liability  of  each 
of  the  partners  and  their  successors  in  interest  as 
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computed  in  accordance  with  the  amended  return 
submitted  herewith  are  as  follows: 

Sam  Schnitzer  $46,205.61 

Rose  Schnitzer 43,844.06 

Estate  of  Harry  Wolf 45,968.34 

Monte  L.  Wolf,  Transferee  of  Jennie 

Wolf,  deceased 14,579.45 

Charlotte  C.  Cohon,  Transferee  of 

Jennie  Wolf,  deceased 14,579.45 

Blossom  M.  Grayson,  Transferee  of 

Jennie  Wolf,  deceased 14,579.45 

In  summary,  these  claims  are  predicated  upon  the 
facts  that  the  partnership  erroneously,  as  it  now 
appears  from  the  decisions  of  the  Tax  Court  of  the 
United  States  as  affirmed,  treated  the  sales  to  Ore- 
gon Electric  Steel  Rolling  Mills  as  income  from  sales 
on  its  books  and  accrued  the  income  therefrom,  the 
individual  partners  were  on  account  thereof  re- 
quired to  and  did  report  these  sales  as  income  con- 
structively received  by  them  and  actually  paid  in- 
come and  victory  taxes  thereon,  although  payment 
for  said  sales  has  never  actually  been  received  by 
the  partnership  and/or  the  individual  partners,  at 
the  same  time  the  Commissioner  asserted,  and  it  has 
now  been  judicially  determined,  that  those  sales 
were  not  sales  but  capital  contributions,  and  the  de- 
duction taken  as  aforesaid  by  reason  of  the  failure 
of  Oregon  Electric  to  pay  said  liabilities  was  dis- 
allowed, so  that  the  claimants  and  their  predecessors 
in  interests  paid  income  taxes  on  income  which  was 
never  received  actually  or  constructively. 
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UNITED  STATES 


PARTNERSHIP  RETURN  OF  INCOME  1942 
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For  Calendar  Year  1942 
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fl  on  of  mines,  oil  and  gas  wells,  timber,  etc  (•ufaoit  Kl»Ue>. 

'  leductions  authorized  by  law  (apUm  m  Schedule  F). 

Total  deductions  in  items  1 5  to  24. 

^^rdinary  net  income  fitem  1 4  minus  item  25). 


I  too  indebtedness  (oplutkSdxluleF). 

t    splui  ia  ScUAife  O 

*  by  fire,  storm,  shipwreck,  or  other  casualty,  or  theft  (■afanit  KhoUe).. 

k    bb  (cvlu  ID  Schadule  D). 


*    >rt-term  capital  gain  (or  loss)  (FramliiK  l.a>lumi4.Suii>^tf7.Scfae<luleH) 

II  frtenn  capital  gain  (or  loss)  (hra.  fa.  2.  cokan.  4.  s^d-mt.  Schedufe  H). 


464, 97P  68 


25 


J  •/ linw  (•)  (0,  tnd  {»),  column  3  (enin  u  ilem  8  (•),  p«i«  1)    

» [ 

•iMMUcdoaartfUrDMCiiitMr  1.  1940.  wvl  oUiftboiu  iuuedonoiafter  Mucb  1,  1941,  br  tiit  United  Suia 
■cy Of  imlnuMnlalily  tlnnof  (oitar uiouni of  inlemt  u  item  8(b),  prnfi  1) 

Aanml  ovwd  u  and 
Wyw 

crued  durinc  tha  vvKff 
(Hibiact  to  nonMU  tu 
uidturtu) 

» 1 

$ ,-| 

}^-GAINS  AND 

LOSSES  FROM   SALES 

OR  EXCHANGES  OF  PROPERTY 
Sm  Iiutruction  11) 

OTHER  THAN  CAPITAL  ASSETS. 

WifpnXHRy 

I  D^Uuiquirad 

3.  Cro»  aitk  prica 
(cootrxt  prk.) 

4.  Ccat  or  o<lw 

5.  EapanM  of  MlU  mmJ  coat 
of  iraprovancnu  Miboa- 
qucnt  to  >aiiiiMtin«  or 
Nknh  1.  I?l3 

6.   D«pr«oatM>n  allowed 
(at  allovmbte)  luic*  ac- 
oua.tioo  or   March    1. 
r9l3(hilBialidctaila) 

7,  Gain  or  loaa  (cokmn  3 
pliu  column  6  mima  tKa 
wo,o<col»>»4aaaS) 

) 

$ 

) 

) 

$ 

tt  fun  (or  W)  (enter  u  item  11,  pKge  1) 

$ 

.... 

,  fUutiory,  or  Uuintss  rtlaiionihlp  to  you.  if  any,  of  purcAoser  of  any  of  Mc  ahoot  Ham: 
««•  ttara  ifiert  ac^/rtJ  hy  you  other  than  by  purchase,  explain  fuRy  hote  acquired:  


Schedule  C.— TAXES.     (See  Instruction  19) 


"??*h  .Q.?uAty  Tajpet  3 


$...12x228. 


.07 


fttcfMiteml9.  ptgel) - - - $..  ■17^228      .0? 

Schedule  D. — BAD  DEBTS.     (See  Instruction  21) 


4.  Bad    debts   chuved    off   b^ 
org*niz*tion  if  no  retervc  ib 

cuTied  on  books 


2.  Net  incocae  reported 


$...13.7^5.20 
.....141^.9.9 

254^126 

236^23 


3.  Sales  CD  account 


$1,.525^059 
1^7.27^425 
.1^705^5 


J.^ai5^566(-21 


11*340 
...5*241. 
...5*226. 
...1*221. 


5.  Crou  anwunt  added  to  reserve  6.  Amount  charged  against 


.21 


M  organizoioa  carried 


I  liieck  whether  deduction  claimed  reproenU  wortKloi  debta  charged  otf  □.  or  U  an  addition  to  a  roerve  □. 


Schedule  E.— 

DEPRECIATION. 

(See  Instruction  22  (a)) 

'    .l^<on.ln.^cd) 

2.  Date 

acquired 

3.  Cort    or    other 
batia    (do    not 
include  land  or 
other  nondepre- 
ciable property) 

4.  Kua,  Fully  de- 
preciated in  use 
at  end  of  year 

5.  Depreciation  aU 
lowed  (or  allow- 
able)    in    prior 
years 

6.  Remarning  co«t 
or    other    basts 
to  be  recovered 

7.  Estimated 
lifeuMd 

lating  de- 
preciation 

8.  Estimated 
remaining 
life  from 
beginning 
or  year 

9.  Depreci.tlon  sU 
lowaole  this  year 

$ 

$ 

$ 

$ 

$ 

""ATTACHED 

_ 

h  tetthen  22(«),  p«ge  1)..  

$  .   .. 

Schedule  F.— EXPLANATION  OF  DEDUCTIONS  CLAIMED  IN  ITEMS  18  AND  24 


2.  Fipla  nation 

3.  Amount 

1.  hem  No. 
(continued) 

Z  Explanation  (continued) 

3.  Amount 
(continued) 

..Interest  _paid  on  money 

$..... 

.... 

Other  deductions 

$.9.Q^.7:?6. 

59 

.borrowed  -  mostly  to 

.  iir.at..ifatiQnal..Bank*...... 

PQrfclaad^..Qrefn 

.8._612.__ 

37 

- 1 

Schedule  I.— CONTRIBUTIONS  OR  GIFTS  PAID.     (See  Instruction  29) 


Na: 


E  and  addiesa  al  v^Antxatioo 


I.'  •...Cgpmffldty  Chest  _-__Pp^  ] . 1$ ...650 

.<?;  e>dsK.wiu:ar.e  r^Jraid  ._...; I Iji^PQ 

«:  •eiTic.e..CPr£am5ckt.ipn..r.Po  __ ._.,^ „_.l .5Q. 

^  £.-Pajflaorjsd.s...Fund..rPo.rtiaud,.  .Oregon  ..-- _.._.......:...... I ....l.QQ. 

&  !hit.e..5.ervic.e..  Center,  PQrt.land^..Qr.egc)n... L ...5.Q. 

B  -.IIriY.e..-..P.ar.tLand^  Oregon..... '- 200. 

e.  rtfioiff^ 34j2 


00 

Oo" 

00 

bo 

00 
00 

i6 


-    '  «  cohimn  10.  Schedule  J) I  $.  .■2^892L.  J3! 


7.6 


BXHl&IT      /^       (<oH'r>f 


Sch«duU  J.— PARTNERS'  SHARES  OF  INCOME  AND  CREDITS.     (Sm  Inatructlon  29) 


I .  Nun*  knd  MUran  of  «acli  pvtns 

or  member  ia  fiUd  in  uiolhcr  colUction  ciMtrict.  Wfmekf  dirtrict 
■  MM  (irv6tcd  to  iK*  buMfMH,  tW 
p«x«nt«ca  of  tuiM  d«vot«d  nuaC  be  itktad 


Ot^.. 


initzarjlOn  S.W.Vista  Ave.jPortland>( 
USchnitzeTj IPll  S.W.Vista  Ave .  »Portiajid,Ore, 
/oif,  3iaa  5,E,i^feert^i'Qrtland,0re*. 


Mbi«i  I 


).  N«t   thartHMtB   ^in  (or 
Iom)  fraoi   Mkb  or  o- 

(Frtn  Sch«luU  H  Sum- 
iiMtry.  kiM  I .  oohonn  4) 


» 3jP3.6. 

C6^563 

3*.03.6.. 

X6,963-. 


U). 


9.0. 
10) 


4iC  Wm  unu  1^  (or 
loa)  mMi  mW  or  ^ 
cfainf  oi  capital  uMla 
(hwn  SotwduW  K  Sw»- 


> -.  »-(7,852 


uDi. 


CONTINUATION  OF  SCHEDULE  J 


Putially  Ux-cuinf>( 


7.  UiMtal  ScAtn  Sarov  BoncU 
and  TrranvT  Bood*  (line 
(c).  Schaduk  A) 


b.  InlrmtlcM 

amartBable 


S.  ObJications  ti  cotain  instru- 
mentalitia  ol  tiw  United 
Sutm  (Hne  (a  Schedule  A) 


b.  Intcnst  leM 

aroortizabie 
bood  pranium 


10.  Cberitable 
(fram  Schedule  1} 


II.  Fol<nlli>- 
1  lourcc  (2 

in  Hon 

12.  Inan.ti.1 
pnAtieua. 

•  fardtn 
a^a*rj  or 
UnUdStUO 

7.PM.I) 

QUESTIONS 


D  ^miiation ISQX _ 

t  organization  (partnership,  syn<licate,  pool,  joint  venture, 

)  _ part.O.er.s.hJ^p. 

I   -n  filed  (or  preceding  year?  ....XeS If  »o,  to  which 

»  t  office  wai  it  sent?    Pear t1  and,    nrfi£on 

I  ther  thit  return  was  prepared  on  the  cash  Q  or  accrual 
c 

'  her  inventoriet  at  the  beginning  and  end  of  the  taxable 
'  E  valued  at  (a)  cost,  or  (b)  cost  or  market,  whichever  is 

*-  Cost  or- Market -— 

T  V  basis  is  used,  attach  statement  describing  basis  fully, 
tt  !r  used  and  the  date  inventory  was  last  reconciled  with 

1>  aniation  at  any  time  after  October  3,  1942,  and  before  the 
I  <  '  tazable  year  have  m  its  employ  more  than  eight  individu- 
>.  iwer  "Yes"  or  "No")  .....ISS. 


If  answer  is  "Yes,"  has  the  orgaiuzation  in  this  return  taken  a  deduc- 
tion for  any  amount  of  wages  or  salaries  representing  an  increase  or' 
decrease  in  rate  after  October  3,  1942i>   (Answer  "Yes"  or  "No") 

. N"     If  answer  to  second  question  is  "Yes,"  attach  a 

statement  explaining  all  such  increases  or  decreases.  If  any  of  such 
increases  or  decreases  required  the  prior  approval  of  the  National 
War  Labor  Board  or  the  Comissioner  of  Internal  Revenue  as  stated 
in  iiutruction  1 5,  attach  also  a  copy  of  the  authorization  for  each  of 
such  increases  or  decreases. 

7.  Did  the  organization  at  any  time  during  the  taxable  year  own  directly 

or  indirectly  any  stock  of  a  foreign  corporation  or  a  personal  hoMing 
company,  as  defined  in  section  501  of  the  Internal  Revenue  Code? 

(Answer  "Yes"  or  "No")  . Ife. 

If  answer  is  "Yes,"  attach  schedule  required  by  Instruction  I. 

8.  Was  return  of  information  on  Forms  10%  and  1099  filed  for  the  calen- 

dar year  1942?    (See  Instruction  H) 103--- - 


AFFIDAVIT    (See  hKnciwi  D) 

"(  :ar  (or  affirm)  that  this  return  (including  any  accompanying  schedules  and  statements)  has  been  examined  by  me/us> 
"  at  of  my /our  knowledge  and  belief  is  a  true,  correct,  and  complete  return,  made  in  good  faith,  for  the  accounting  period 
P  ant  to  the  Internal  Revenue  Gxle  and  the  regiilations  issued  under  authority  ther«)f. 


*     >(«kvll>u>F 


.a.  ol  bm  or  Mi^dojra,  if  txtj) 

i*  id  sworn  to  before  me  this 


(Aith  ■■■  <tf  pvtiMT  or  DXmtMr) 

Subacribed  and  i¥rom  to  before  me  this 


.  day  I 


.,  194. 


.day  of ^..\. ,  194.... 


11 


B  mi  SIT     /^      (coht:^ 


I06S 


UNITED  STATES 


PARTNERSHIP  RETURN  OF  INCOME  1943 


(To  be  Filed  Also  by  Syndicate*,  Pools,  Joint  Ventures,  Etc) 

For  Calendar  Year  1943 

or  fiscal  year  beginning ,  1943,  and  ending        ,1944 

(File  thii  return  not  later  than  the  ISth  day  of  the  3d  mooth  loUowinf  the  ckiu  ef  the 

taiable  year) 

(PUNT  rUINLY  NAME  AND  lUSINESS  ADDRESS  OF  THE  ORGANIZATION) 

-- Ausii;A..j[Uia;..CQ. 


(Nm«) 

9QCi„a....W*-Eirst.AYanufi 

(Strvet  snd  number) 

i'-ort'J.and..4*... Oregon      

(City  <»  Uivn)  (Stiiu) 

Business  or  Profession    tochixiery^  .Pipe.  &..Scrap. Iron 


[)o  Not  Um  Thtw  Spto 


GROSS  INCOME 

ipts  from  business  or  profession _._ 


if  goods  sold:  I  j 

iventory  at  beginning  of  year _  $..?2ijJ/i2 .  O^ 

lerchandise  bought  for  sale _ _ I.._^8.2,BL1   25. 

»t  of  labor,  supplies,  etc I ■-..., 45.^-837  J 93, 


l)tal  of  lines  (a),  (b),  and  (c). 

as  inventory  at  end  of  yeat — 

t(or  loss)  from  business  or  profession  (item  I  minus  item  2) 

-'  loss)  from  other  partnerships,  syndicates,  pools,  etc.    (Suk  Kpumtdy 


$.8.59.^261.18.7 
...33.8.319. !68. 


:,  addrcM.  and  amount): 


I:  baiA  deposits,  notes,  etc 

!  I  corporation  bonds,  etc  (except  interest  to 

«  orted  in  item  7).,. $.. 

a    tax-free  covenant  bonds  upon  which  a  Federal 

I  s  paid  at  source _ $.. 

»   Government  obligations,  etc.: 

»  om  hne  (h).  Schedule  A $.. 

b  om  line  (i),  Schedule  A.. __ $.. 


P  >r  loss)  from  sale  or  exchange  of  property  other  than  capital  assets  ((mm  Schedule  B> . 
le   . 


'     nc  (Mau  aatuR  o(  ■ 


jL^3i.9^22: 


-5..aL^.66.2. 


$..8J8^335. 


.4,729. 


L./^;' 


Q.9. 


22 


J  income  in  items  3  to  I  3  (enter  nontaiaUe  income  u>  Schedule!  A  and  C).. 

DEDUCTIONS 

•  wages  (do  not  include  conopeneatioo  lor  putnen) 


"  indebtedness  (eilllain  in  Scfaolule  F). - 

•  I  o  in  Schedule  C) 

»  re,  storm,  shipwreck,  or  other  casualty,  or  theft  (•ufaoii  acheduk).. 

K  apkio  in  Schedule  D) , _ 

«  lation 


(eitalain  in  Schedule  E).. 


"I  zation  of  emergency  facilities  (attach  lutenient) 

*  f  mines,  oil  and  gas  wells,  timber,  etc.  (.ubmit  echeduie).. 

<■   :tionS  authorized  by  law  (eapUin  in  Schedule  F) 

1  deductions  in  items  15  to  24 

J  lary  net  income  (item  14  minus  item  25) 


$..14.2,.277 
llj.887 


....5.,.25.2 

...20^45.6 
..14^983. 


.3.1.65.8 
..6,.59.6. 


.92.965 


.12 


'>■    Crm  capital  gain  (or  loss)  (from  line  l.  column  4.  Summary.  Schedule H).. 
^    "TO  capital  gain  (or  loss)  (from  line  l  column  4.  Summary.  Schedule  H) 


$....843^.112 


.428.Q22- 


$3.45-0-40.. 


..55 


00. 
51- 


?.8 


A.— INTEREST  ON  GOVERNMENT  OBLIGATIONS,  ETC.     (Sm  Instruction  8) 


flBof  ■  State,  Territory,  or  political  nibdiviiion  thereof,  or  the  Dutrict  of  Columbia,  or  Unite<J  States  poucuiocu 

Bi  iiMied  prior  to  March  I,  I'M!,  urxier  Federal  Farm  Loan  Act,  or  uixler  uich  Act  as  anwnded 

«of  United  States  issued  on  or  before  September  I.  I9I7 

.  Notes  laaucd  prior  to  December  1.  1940,  Treasury  BilUaod  TraMory  C«rtificatet  of  IndebtedncM  usued  prior 

Utcs  Savinp  BotkIs  tod  Treuury  Bonds  issued  prior  to  March  I,  1941 

isofinstnimentaiitjcsof  the  United  States  (other  than  obligatioru  to  be  reported  in  (b)  above)  issued  prior  to  March  I,  1941 

4«o  share  accounts  in  Federal  savings  and  loan  associations  in  case  of  shares  issued  prior  to  March  23,  1942.. 

.alftl  of  linca(e),  (0.  ind  (g),  colunui  3  (enter  as  item  8  (a),  page  I). 


XXIIIKK      XXX 


tAM  only)  rK«tv«d  or 
kocrued    during'  tits 


•Notat  iMued  on  or  tfter  December  I,  I9M,  and  obliptioiu  Uuied  on  or  afttr  March  1,  ]W,  by  the  UnitedSuies 
igncy  or  instnunentaJity  thereof  (enter  amount  of  interest  as  item  8(b),  page  I)... .- 

oi  year 

Inta«»t  received  or  ac- 
crued durinc  the  year 
(subject  to  normal  ua 
and  turtax) 

$ 1 

$ 1 

B.— GAINS  AND  LOSSES  FROM   SALES  OR  EXCHANGES  OF   PROPERTY  OTHER  THAN   CAPITAL  ASSETS. 

(See  Instruction  11) 

2.  Dsteacqunsl 

3.  CroM  Mte*  price 
(cooUmct  price) 

4.  Cut  or  other 

5.  Ejpen»eof  »*le»ndco»t 
of  improvement  I  lubse- 
quent  to  acquuiUon   or 
March  1.  t9l3 

6.   Depr^iation  allowed 
(or  allowable)  tu>ce  kc- 
quuition    or    March    T, 
r913(hjniuhdeuiU) 

7.  Cain  or  Ioh  (cdumn  3 
plu*  column  6  mLnus  the 
turn  of  frtliif^M  4  u>d  5) 

[dee.  fixtures 

....5j35. 

$.._J?5.. 

» 

$ IQl. 

22 

$. 

$ B2.  BX 

$ 6 

/i/i 

1  'net  gain  (or  low)  (enter  *>  item  11.  page  I) 

$-- 3. 

22 

1  :aAo«<  ittms  were  acquirt 

d  by  you  other  than 

}y  purchase,  cj 

rp/ai 

n  fully  hou>  acquired:  

Schedule  C. — TAXES.     (See  Instruction  19) 


t  xMoah. .  Comiti-^ , .  Property.  _  Taxes.... 

I  aop-Coucly^.. Property.  Taxes... 

I  ingt,on..CDmity.,..PriDperty.-laxea. 


$..03^931- 

- --993- 

58- 


j   (enter  a.  item  19.  page  I) $...14^983  -  % 

i  Schedule  D. — BAD  DEBTS.     (See  Instruction  21) 


2.  Net  income  reported 


$.17a^5-9-9-I.QB. 


-254,12a. 
-234,123- 
-246,0.5-5- 


3.  Sales  on  account 


i,_727-,42^- 

i,.7jai,a35 

l,£15-,.56£i 
X,2Qa,.VX19L 


4.  Bad  debts  of  organization 
if  no  reserve  is  carried  on 
books 


......5,241-1 

5,^226. 

1,^97-1- 

.2QdrQQa- 


aQ. 
.>Q. 
-i4- 
-'12- 


If  organization  carried  i 


6.  Amount  charged  against  r 


"   'Qicck  whether  deduction  claimed  represents  debts  which  have  become  worthless  Qt*""  "  *"  addition  to  a  reserve  Q. 


Schedule  I.— CONTRIBUTIONS  OR  GIFTS  PAID.     (See  Instruction  29) 


Name  and  address  of  organization 


t  Oar  ..Chest 


i  can...-ie.d..C.r.o.5.5. i....^. 

8  e£at.iQ;.;..Siiarie.T.Qr.aii : 

»j  tiLe..p.ar.9J4'--Sia.ikiid..... .'.'. _ 

J  cJiL.i.eiiahilit.atiQn.j?und. 

»  Hanaoua 


2^000 


-.25.0 
.IS.O 
.1.QQ 
...5.0 


-344.33- 


00 


00 

m 

.00. 
.0.0. 


^    et  in  nlumii  10,  Sdiedule  J) J 


..3-,.924j.33. 


29 


Schedule  J.— PARTNERS'  SHARES  OF  INCOME  AND  CREDITS.     (See  Imtruction  29) 


I .  Nlnw  and  a«UraM  ot  Mch  partiMV 
(lV«i(nalf  nonrrtKfrnt  alitni) 
tm*  ration  cj  BAflntr  or  mtmitrt  i*  hlol  in  anutti^r  collection  dutrtcl,  apcofy  dwthcl 
l<«ftnci  w»i  not  devoted  lu  lli«  bu»inca«.  Dw 


,  Ul  III 


uhnitzar*.  1Q11.-S.,W..  Vista.,. .i'.ortlajad,...Qrfe. 
,a<L.  4b». - .SciuUt ser» .  IQll  S . W.  Vls.ta.,  pQrt\a|Td  ^. 
w..a*.  iVQli,  Jill.  S.ii,  LOiaber.,  Poxtlaiid,. 
•3 .  J....ViQLi:^.  Jill.  2iaii*..LaiabfirV-t'-Qr-tJ-aj:ui, 


"Urv.. 


3.  Nm  •horl.tenit  pin  (or 
lou)  Ironi  ulr  or  »- 
chanflr  M  captl*}  atirtB 
(iromSrkcdukll  Sum. 
mwy.  bne  I.  column  4) 


$ yi,260  13 

ei*26Q.Lu 

il,26uJu 

£1^260.  U 


4.  Net  lonf-term  gain  (of 
lou)  Irom  lale  or  «■ 
cKange  ol  capital  aaada 
(Irom  .VhniuleH.  Sum- 
mary. Lric  i.  coluion  4) 


i $...345rU40-l55  y 


CONTINUATION  OF  SCHEDULE  J 

i.  Wholly  taKlcmptobliaationa 
(lin..(a).(bX(c).ana(d)of 
SchadulaA) 

Partially  tai.«aempc 

9.  Earned  income 

10.  Charitable 

contribution* 

(from  Schedule  1> 

II.  FrdfT*!  in- 
come Ul  p*id 
at  »>urcc  (2 
percent  ol 
groai  amount 

7.'"pisri) 

7.  United  Slatea  Savin..  Bond, 
and   Trcaaury    Bond,   (line 
(c).  Schedule  A) 

8.  Obligationa  of  certain  inatru- 
mcntalitiea    ol    the    Umtcd 
State,  (line  (1).  Schedule  A) 

12.  Income  and 

prohti  tazei 

paid  to 

a  foreign 

country  or 

United  State. 

,      a.  Priacipal 

a.  Principal 

b.  Intrmt  leaa 

aiiMirtizable 
boodprenuum 

a.  Principal 

b.  Intereat  Ins 

•  mortizable 
bond  premium 

» 

.... 

$ 

.... 

» 

$ 

>..     .. 

$ 

$ 

J.281. 
...2S1 

Q8 

OB 

$ 

$ 

J     

...281. 

08 
02 

...281- 

I 

L    ~ 

$ 

$ - 

$. 

$... 

$ 

$ 

k924- 

33 

$ 
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.... 

D  of  organization .l?.i-.i, 

N  f  of  organization  (partnership,  syndicate,  pool,  joint  venture, 

t_ -...^srtnexslilp _ 

n    return  filed  for  preceding  year? J£eS. If  so,  to  wliicli 

■ctor's  office  was  it  sent?  .-...?.9.rtland_,  _  Orejion 

C  whetlier  this  return  was  prepared  on  the  cash  Q  or  accrual 
lasis. 

St  whether  inventories  at  the  beginning  and  end  of  the  taxable 
were  valued  at  (a)  cost,  or  (b)  cost  or  market,  whichever  is 


If     other  basis  is  used,  attach  statement  describing  basis  fully, 
■'  why  used  and  the  date  inventory  was  last  reconciled  with 


"  ^e  organization  at  any  time  during  its  taxable  year  have  in  its 
oy  more  than  eight  individuals?     (Answer  "Yes"  or  "No") 
_,U& 


QUESTIONS 

If  answer  is  "Yes,"  has  the  organization  in  this  return  taken  a  deduc- 
tion for  any  amount  of  wages  or  salaries  representing  an  increase  or 
decrease  in  rate  during  the  taxable  year?    (Answer  "Yes"  or  "No") 

Yes If  answer  to  second  question  is  "Yes,"  attach  a 

statement  explaming  all  such  increases  or  decreases.  If  any  of  such 
increases  or  decreases  required  the  prior  approval  of  the  National 
War  Labor  Board  or  the  Comissioner  of  Internal  Revenue  as  stated 
in  instruction  1 5,  attach  also  a  copy  of  the  authorization  for  each  ol 
such  increases  or  decreases. 

7.  Did  the  organization  at  any  time  during  the  taxable  year  own  directly 
or  indirectly  any  stock  of  a  foreign  corporation  or  a  personal  holding 
company,  as  defined  in  section  501  of  the  Internal  Revenue  Code? 

(Answer  "Yes"  or  "No")  ....lio 

If  answer  is  "Yes,"  attach  schedule  required  by  Instruction  I. 

8.  Was  return  of  information  on  Forms  10%  and  1099,  or  Forms  V-2  and 
W-2,  filed  for  the  calendar  year  1943?  (See  Instruction  H) Jles 


AFFIDAVIT    (See  Instruction  D) 

:  swear  (or  affirm)  (hat  this  return  (including  any  accompanying  schedules  and  statements)  has  been  examined  by  me/us, 
'  le  best  of  my  our  knowledge  and  belief  is  a  true,  correct,  and  complete  return,  made  in  good  faith,  for  the  accounting  period 
«  ursuant  to  the  Internal  Revenue  Code  and  the  regulations  issued  under  authority  thereof. 


'  P*»n  (otiwr  than  partner  or  member)  preparing  return) 


(Partner  or  maaba) 


(Name  of  firm  or  employer,  if  anyj 

*  .<!  and  sworn  to  before  me  this 


(Addrew  of  partner  or  member) 

Subscribed  and  sworn  to  before  me  this 


day  of 


.,194. 


day  of 


,  194. 


(Si(Tuturc  of  officer  tdmin 


(Signature  of  officer  ftdminutcnng  oath) 
16—35092-1 


^XH/B/T      ^        ffo/VT.) 
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[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  MOTION  TO  DISMISS 
COMPLAINT 

The  defendant  moves  the  Court  to  dismiss  this 
action  under  Rule  12(b)  of  the  Federal  Rules  of 
Civil  Procedure,  because  the  Court  lacks  jurisdic- 
tion of  this  action,  in  that  it  affirmatively  appears 
from  the  face  of  the  complaint  that  the  Tax  Court 
of  the  United  States  made  and  entered  its  decision 
in  a  proceeding  instituted  by  the  plaintiff,  Monte  L. 
Wolf,  as  transferee  of  the  estate  of  Jennie  Wolf, 
wherein  that  Court  determined  there  was  a  de- 
ficiency in  income  tax  due  from  the  plaintiff  as 
transferee  of  the  estate  of  Jennie  Wolf,  for  one- 
third  of  the  amount  of  $42,273.99  for  the  taxable 
year  1943;  that  thereafter  the  plaintiff,  as  trans- 
feree of  the  estate  of  Jennie  Wolf,  prosecuted  an 
appeal  from  that  Court's  determination  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit which  affirmed  the  judgment  of  the  Tax  Court ; 
and  that  thereafter  the  Supreme  Court  of  the 
United  States  denied  plaintiff's  petition  for  a  writ 
of  certiorari  to  review  the  judgment  of  the  United 
States  Court  of  Appeals.  Therefore,  the  suit  is 
barred  by  the  provisions  of  Section  322(c)  of  the 
Internal  Revenue  Code,  because  the  decision  of  the 
Tax  Court  has  become  final  within  the  purview  of 
Section  1140(b)(2)  of  that  Code,  and  this  Court 
lacks  jurisdiction  to  review  that  decision  under 
Section  1141  thereof. 
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The  defendant  also  moves  the  Court  to  extend  its 
time  to  answer  the  complaint  until  the  decision  on 
this  motion. 

October,  1953. 

/s/  ROBERT  L.  DRESSLER, 

Asst.  United  States  Attorney 

Acknowledgment  of  Service  attached. 
[Endorsed] :    Filed  October  19,  1953. 


[Title  of  District  Court  and  Cause.] 

ORDER 

It  appearing  to  the  Court  that  a  motion  has  been 
filed  by  the  United  States  of  America  asking  for  an 
order  of  this  Court  to  consolidate  these  actions  for 
hearing  and  determination;  and  it  further  appear- 
ing that  good  cause  exists  therefor;  it  is  hereby 

Ordered  that  the  above-entitled  actions  be  and 
they  are  hereby  consolidated  for  hearing  and  de- 
termination. 

Dated  this  19th  day  of  October,  1953. 

/s/  CLAUDE  McCOLLOCH, 
District  Judge 

[Endorsed]  :  Filed  October  20,  1953. 
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[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT 

November  2,  1953 

Plaintiff  appearing  by  Mr.  S.  J.  Bischoff,  of 
counsel,  and  the  defendant  by  Mr.  Leland  T.  Atlier- 
ton,  Special  Assistant  to  the  Attorney  General. 
Whereupon,  this  cause  comes  on  to  be  heard  upon 
the  motion  of  the  defendant  to  dismiss  the  com- 
plaint herein,  and  the  Court  having  heard  the  argu- 
ments of  counsel,  reserves  its  decision. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  defendant  United  States  of  Amer- 
ica, by  Henry  L.  Hess,  United  States  Attorney  for 
the  District  of  Oregon,  and  Robert  L.  Dressier, 
Assistant  United  States  Attorney,  and  in  answer  to 
plaintiff's  comx:)laint  admits,  denies  and  alleges  as 
follows : 

I. 

For  answer  to  the  allegations  contained  in  Para- 
graph I  of  the  comj)laint,  defendant  denies  that  this 
Court  has  jurisdiction  of  this  action  because  de- 
fendant is  reliably  informed  and  therefore  believes 
that  the  plaintiff  filed  a  timely  petition  with  the 
Tax  Court  of  the  United  States  for  the  re-deter- 
mination of  a  deficiency  in  income  and  ^T.ctory  tax 
assessed  against  him  for  the  taxable  year  1943  as 
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transferee  of  the  Estate  of  Jennie  Wolf  in  a  pro- 
ceeding bearing  Docket  No.  14278,  and  that  the  Tax 
Court  on  November  9,  1949,  made  and  entered  its 
decision  that  there  was  a  deficiency  in  income  and 
victory  tax  due  from  him  for  the  calendar  year 
1943  in  the  amount  of  $42,273.99,  which  decision  has 
become  final;  and  this  action  is  therefore  barred  by 
the  provision  of  Section  322  (c)  of  the  Internal 
Revenue  Code,  and  this  Court  lacks  jurisdiction  to 
review  the  Tax  Court's  decision,  in  accordance  with 
the  provisions  of  Section  1141  of  the  Internal  Rev- 
enue Code. 

II. 
Admits  the  allegations  contained  in  Paragraphs 
II,  III,  IV,  V,  VI,  VII,  VIII,  IX,  X,  XI,  XII, 
XIII  and  XIV  of  the  complaint. 

III. 

Denies  the  allegations  contained  in  Paragraphs 
XV,  XVI  and  XVII  of  the  complaint,  except  that 
defendant  admits  that  plaintiff,  as  transferee  of  the 
Estate  of  Jennie  Wolf,  filed  a  petition  with  the 
Tax  Court  of  the  United  States  contending  that  the 
determination  of  the  Commissioner  of  Internal  Rev- 
enue that  certain  accounts  receivables  of  Oregon 
Electric  Steel  Rolling  Mills  were  in  fact  capital  con- 
tributions was  erroneous;  and  admits  that  the  Tax 
Court  affirmed  the  Commissioner's  determination 
and  entered  a  judgment  against  the  plaintiff  for 
the  amount  of  $42,273.99;  and  further  admits  that 
plaintiff  prosecuted  an  appeal  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
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Tax  Court's  deeisiou,  and  that  the  Court  of  Appeals 
;  affirmed  the  Tax  Court ;  and  that  the  Sui)reme 
(  Court  of  the  United  States  denied  plaintiff's  peti- 
I  tion  for  a  writ  of  certiorari. 

lY. 

Admits  the  allegations  contained  in  Paragraph 
XVIII  of  the  Complaint. 

V. 
Denies  the   allegations   contained  in   Paragraph 
"  XIX  of  the  complaint. 

VI. 
Ip  Admits  the  allegations  contained  in  Paragraphs 
'.  XX  and  XXJ  of  the  complaint. 

VII. 

Denies  the   allegations   contained  in   Paragraph 

XXII  of  the  complaint  except  that  defendant  ad- 

1  mits  that  no  part  of  the  smn  of  $43,738.35  referred 

I  to  thereon  has  been  rejDaid  to  the  decedent,  Jennie 

'  Wolf,  or  to  the  plaintiff  herein. 

VIII. 

For  a  first,  separate  and  complete  defense,  de- 

1  fendant  avers  that  this  Court  lacks  jurisdiction  of 

f  the  subject  matter  of  this  action  under  the  pro- 

^  visions   of   Internal   Revenue    Code,    Section    1141 

(a) ;  and  that  this  suit  is  barred  by  the  provisions 

of  Internal  Revenue  Code,  section  322  (c),  because 

(1)  the  plaintiff  in  this  cause,  timely  filed  a  peti- 

I  tion  with  the  Tax  Court  of  the  United  States  in  a 

i  proceeding  bearing  docket  No.  14278  for  the  re- 
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detemii  nation  of  the  deficiency  in  income  and  vie-   i 
toiy  tax  for  the  calendar  year  1943,  asserted  against 
hini   by   the    Commissioner   of    Internal    Revenue, 
vrhich  that  Court  affirmed  in  its  opinion  jDromul- 
gated  July  1-i,  1949 ;  and 

(2)  piu'suant  to  that  opinion  the  respondent  filed 
a  computation  on  October  6,  1949,  and  the  peti-  1^ 
tioner,  the  plaintiff  herein,  on  Xovember  7,  1949, 
filed  an  acquiescence  in  the  computation  filed  by  the 
respondent,  whereupon  the  Tax  Court  on  Xovember 
9,  1949,  entered  its  decision  wherein  it  ordered  and 
decided  that  there  was  a  deficiency  in  income  and 
victory  tax  due  from  Monte  L.  Wolf,  the  plaintiff 
herein,  for  the  calendar  year  1943  in  the  amount 
of  $42,273.99,  which  has  not  been  reversed  or  modi- 
fied, and  has  become  final  and  satisfied. 

IX. 

For  a  second,  separate  and  complete  defense,  de- 
fendant further  avers  that  the  complaint  fails  to 
state  a  claim  upon  which  relief  can  be  granted,  be- 
cause defendant  is  reliably  informed  and  therefore 
believes  that  in  a  proceeding  heretofore  had  in  the 
Tax  Court  of  the  United  States,  in  which  Monte  L.  ii 
TTolf ,  the  plaintiff  herein,  was  the  petitioner,  and  the 
Commissioner  of  Internal  Revenue  was  respondent, 
bearing  Docket  Xo.  14278,  it  was,  among  other 
things,  alleged  in  the  petition  that  the  Commission- 
er's detei-miiiation  that  certain  accoimts  receivable 
of  Oregon  Electric  Steel  Rolling  Mills  for  merchan- 
dise delivered  to  it  by  Alaska  Jimk  Company  were 
capital  contributions,  was  erroneous ;  and  that,  upon 
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!  hearing  the  matter,  the  Tax  Court  affirmed  the  Com- 
I  missioner's  determination,  and  duly  entered  its  de- 
i  cision  that  there  was  due  from  Monte  L.  Wolf  a 
I  deficiency  in  income  and  victory  tax  for  the  calen- 
(dar  year  1943  in  the  amount  of  $42,273.99  which 
\  was  paid  by  him,  that  he  prosecuted  an  appeal  from 
t  the  Tax  Court's  decision  to  the  United  States  Court 
ot  Appeals  for  the  Ninth  Circuit  which  duly  af- 
firmed the  Tax  Court's  decision;  and  the  United 
States  Supreme  Court  thereafter  denied  his  peti- 
!  tion  for  a  w^rit  of  certiorari ;  and  the  Tax  Court's 
decision  stands  unreversed  and  unmodified,  and  has 
I  become  final  and  satisfied,  and  avers  that  the  mat- 
tters  and  things  above  set  forth,  which  were  deter- 
r  mined,  adjudged  and  decreed  in  that  decision  were 
tand  are  res  judicata  between  the  plaintiff  and  the 
c  defendant,  in  this  cause,  under  the  provisions  of  In- 
tternal  Revenue  Code,  section  3772  (d). 

:x. 

For  a  third,  separate  and  complete  defense,  de- 
fendant further  avers,  upon  information  and  belief, 
tthat  Monte  L.  Wolf,  the  plaintiff  herein,  on  No- 
wember  7,  1949,  filed  with  the  Tax  Court  of  the 
1  United  States  an  acquiescence  in  the  computation 
I  filed  on  October  6,  1949  by  the  respondent  with  that 
<  Court  showing  a  deficiency  in  income  and  victory 
t  tax  for  the  calendar  year  1943  in  the  amomit  of 
'.  $42,273.99,  pursuant  to  the  opinion  of  that  court 
i  promulgated  on  July  14,  1949,  in  the  proceeding 
bearing  Docket  No.  14278,  instituted  by  him  for  the 
re-determination  of  the  deficiency  in  income  and 
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victory  tax  for  that  calendar  year,  asserted  by  the 
Coininissioner  of  Internal  Revenue  against  him  and 
that  accordingly  on  November  9,  1949,  the  Tax 
Court  duly  entered  its  decision  in  that  proceeding, 
wherein  it  was  ordered  and  decided  that  there  was 
a  deficiency  in  income  and  victory  tax  due  from  him 
for  the  calendar  year  1943  in  the  amount  of  $42,- 
273.99,  and  defendant  further  avers  upon  informa- 
tion and  belief,  that  said  decision  of  the  Tax  Court 
has  not  been  reversed  or  modified,  and  has  become 
final  and  satisfied,  wherefore  defendant  avers  that 
said  decision  or  judgment  of  the  Tax  Court  is  a  bar 
to  this  action  and  conclusive  not  only  as  to  matters 
actually  presented  but  as  to  every  ground  of  re- 
covery that  might  have  been  presented;  and  that 
plaintiff  is  estopped  by  that  decision  and  his  ac- 
quiescence in  the  computation  of  the  amount  of  the 
tax  deficiency  so  ordered  and  decided  by  the  Tax 
Court  from  any  recovery  herein. 


Wherefore,  Defendant  prays  that  the  complain! 
herein  be  dismissed  and  that  judgment  be  enterec 
in  its  favor  and  against  the  plaintiff,  together  witl 
costs  and  disbursements  of  this  action. 

HENRY  L.  HESS, 
U.  S.  Attorney  for  the  District  of 
Oregon 
/s/  ROBERT  L.  DRESSLER, 

Asst.  United  States  Attorney 

[Endorsed] :    Filed  December  2,  1953. 
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[Title  ot*  District  Court  and  Cause.] 

STIPULATION  FOR  THE  ENTRY  OF  AN 
ORDER  CONSOL 1  DA^P  I  N(l  T 1 1 E  A  HOVE 
ENTrriVKl)  ACIMONS  FOR  4TUAE 

It  is  hereby  stipulated  by  and  between  the  parties 
hereto,  by  their  respective  Counsel,  that  all  of  the 
above  entitled  actions  be  consolidated  for  trial  for 
till*  reason  that  the  basic  issues  of  law  and  fact  in 
the  above  entitled  actions  are  the  same  and  the 
ri^iit  of  the  plaintiffs  in  said  actions  to  recover  will 
depend  ui)on  tlie  determination  of  the  same  basic 
issues  of  law  and  fact. 

It  is  further  stipulated  that  all  exhibits  that  may 
be  offered  and/or  admitted  in  evidence  upon  the 
consolidated  trial  of  said  actions,  shall  be  deemed  to 
have  been  offered  and  admitted  in  each  of  said  cases 
and  shall  be  deemed  a  i)art  of  the  record  in  each 
of  the  said  cases  without  the  necessity  of  tiling 
copies  of  said  exhibits  in  all  of  said  cases. 

It  is  further  stipulated,  subject  to  the  approval 
of  the  Court,  that  an  Order  may  be  entered  upon 
this  stipulation  without  further  notice. 

Dated:    January  24,  1955. 

/s/  S.  J.  BISCHOFF, 

Attorney  for  Plaintiffs 
/s/  C.  E.  LUCKEY, 

Attorney  for  Defendant 

[Endorsed] :   Filed  January  24,  1955. 
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[Title  of  District  Court  and  Cause.] 


PRE-TRIAL  ORDER 

At  this  time  the  above  entitled  cause  came  on  for 
pre-trial  before  the  undersigned  Judge  of  the  above 
entitled  Court.  Plaintiff  appeared  herein  by  S.  J. 
Bischoff,  his  Attorney.  Defendant  appeared  herein 
by  and  through  C.  E.  Luckey  and  as  its  Attorney. 

The  following  are  the  agreed  facts: 

During  the  calendar  years  1942  and  1943,  and  un- 
til her  death  on  April  8,  1945,  Jennie  Wolf  vt^as  a 
resident  of  the  County  of  Multnomah,  State  of  Ore- 
gon, and  was  then  and  until  her  death,  a  citizen  of 
The  United  States  of  America. 

II.  i 

Jemiie  Wolf  was  a  partner  in  the  partnership  of 
Alaska  Jimk  Company  during  said  years,  having  a 
one-fourth  interest  in  said  partnership,  which  part- 
nership interest  continued  until  the  date  of  her 
death;  that  plaintiff  is  the  transferee  of  the  estate 
of  Jennie  Wolf,  deceased,  by  virtue  of  the  provi- 
sions of  the  will  of  Jennie  Wolf  wherein  her  inter- 
est in  the  said  partnership  vested  in  her  three  chil- 
dren, the  lolaintiff  herein,  and  Charlotte  C.  Cohon 
and  Blossom  M.  Grayson,  each  of  them  acquiring  a 
one-third  in  said  partnership  interest  of  said  Jennie 
Wolf,  deceased.  }| 
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III. 

At  all  the  timos  froin  S('])tcinber  1,  1947,  to  and 
iiiehidin.c:  October  31,  1952,  Hugh  H.  Earle  was  the 
duly  commissioned,  qualified  and  acting  United 
States  Collector  of  Revenue  for  the  District  of 
Oregon  and  the  said  Hugh  H.  Earle  is  no  longer  in 
office  and  was  not  in  office  at  the  time  of  the  com- 
mencement of  this  action. 

\ 

At  all  the  times  from  July  17,  1933,  to  and  in- 
cluding August  31,  1947,  James  AV.  Maloney  was 
the  duly  commissioned,  qualified  and  acting  United 
States  Collector  of  Internal  Revenue  for  the  Dis- 
trict of  Oregon  and  the  said  James  W.  Maloney  is 
no  longer  in  office  and  was  not  in  office  at  the  time 
of  the  commencement  of  this  action. 

V. 

During  all  the  times  mentioned  herein,  the  dece- 
dent Jennie  Wolf  kept  her  personal  books  and 
made  and  filed  her  income  and  victory  tax  returns 
on  the  cash  receipts  and  disbursements  and  calen- 
dar year  basis. 

VI. 

During  the  taxable  years  1942  and  1943,  while 
said  Jennie  Wolf  was  a  member  of  said  partner- 
ship of  Alaska  Junk  Company,  the  said  partnership 
kept  its  books  of  account  and  filed  its  partnership 
;  income  tax  information  returns  on  a  calendar  year 
and  accnial  basis. 
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YII. 

For  the  calendar  year  1942,  Alaska  Junk  Com- 
pany reported  gross  sales  in  the  amount  of  $2,038,- 
384.76  on  its  partnership  income  tax  information 
return  filed  on  or  about  March  15,  1943.  Included  in 
said  gross  sales,  were  certain  sales  of  merchandise 
made  and  delivered  to  a  corporation  known  as 
"Oregon  Electric  Steel  Rolling  Mills"  in  the  siun 
of  $243,975.86,  the  amount  of  said  items  being  car- 
ried on  the  books  of  said  Alaska  Junk  Company  as 
accounts  receivable. 

VIII. 

The  net  income,  as  reported  on  the  information 
tax  return  of  Alaska  Junk  Company  for  1942,  was 
in  the  amount  of  $236,123.45  of  which  amount,  the 
deceased,  Jennie  Wolf,  reported  on  her  individual  i 
income   and  victory  tax  return  the   sum  of  $54,- ; 
030.86,   said  tax   return   being  filed   on  or  before* 
March  15,  1943,  and  the  said  Jennie  Wolf  paid  the 
said  taxes  due  thereon  to  said  James  W.  Maloney, 
the  then  Collector  of  Internal  Revenue  for  the  Dis- 
trict of  Oregon. 

IX. 

For  the  calendar  year  1943,  Alaska  Junk  Com- 
pany reported  gross  sales  in  the  amount  of  $1,463,- 
365.76  on  its  partnership  income  tax  information 
return  filed  on  or  before  March  15,  1944.  Included 
in  said  gross  sales,  was  merchandise  sold  and  deliv- 
ered to  the  said  corporation  known  as  "Oregon 
Electric  Steel  Rolling  Mills"  in  the  sum  of  $103,- 
365.76,  the  amoimt  of  said  item  being  carried  on 
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the  books  of  said  Alaska  Junk  Company  as  an  ac- 
count receivable. 

X. 
The  net  income  as  reported  on  the  information 
tax  return  of  the  Partnership  Alaska  Junk  Com- 
pany for  the  calendar  year  1943  in  the  amount  of 
$246,055.71  of  which  the  deceased  Jennie  Wolf  re- 
ported on  her  individual  income  and  victory  tax 
return,  the  sum  of  $56,613.93,  said  tax  return  being 
filed  on  or  before  March  15,  1944,  and  said  Jennie 
Wolf  paid  the  taxes  due  thereon  on  or  before  said 
date  to  said  James  W.  Maloney,  the  then  Collector 
of  Internal  Revenue  for  the  District  of  Oregon. 

XI. 

In  computing  the  net  income  of  Alaska  Junk 
Company  for  the  calendar  year  1943,  a  loss  was 
claimed  on  its  income  tax  information  return  of 
$202,350.60  for  bad  debts  on  account  of  the  afore- 
mentioned merchandise  sold  and  delivered  to  said 
Oregon  Electric  Steel  Rolling  Mills,  the  amount  of 
which  said  items  had  theretofore  been  carried  on 
the  books  of  the  Alaska  Junk  Company  as  accounts 
receivable. 

XII. 

On  or  about  March  3,  1947,  the  Commissioner  of 
Internal  Revenue  determined  that  the  aforemen- 
tioned loss  on  account  of  merchandise  sold  and  de- 
livered to  Oregon  Electric  Steel  Rolling  Mills  con- 
stituted a  capital  contribution  to  said  Corporation 
and  was,  therefore,  not  a  proper  bad  debt  deduc- 
tion. 
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XIII. 

On  or  about  March  3,  1947,  the  Commissioner  of 
Internal  Revenue  determined  a  deficiency  in  in- 
come and  victory  tax  for  the  calendar  year  1943 
against  plaintiff  herein,  Monte  L.  Wolf,  as  Trans- 
feree of  the  Estate  of  Jennie  Wolf,  by  reason  of  the 
disallowance  of  the  said  bad  debt  deduction  that 
had  been  taken  on  the  information  tax  return  of 
Alaska  Junk  Company. 

XIV. 

On  June  2,  1947,  the  plaintiff,  Monte  L.  Wolf,  as 
transferee  of  the  Estate  of  Jennie  Wolf,  filed  his 
petition  with  The  Tax  Court  of  the  United  States 
in  Docket  No.  14278  contending  that  the  determina-' 
tion  of  the  Commissioner  of  Internal  Revenue,  to 
the  effect  that  said  accounts  receivable  of  the  Ore-) 
gon  Electric  Steel  Rolling  Mills  were  in  fact  capital 
contributions,  was  erroneous.  Upon  hearing  the 
matter,  the  Tax  Court  of  the  United  States  deter- 
mined the  issues  in  favor  of  the  Commissioner  of' 
Internal  Revenue  and  promulgated  its  finding  of^ 
fact  and  opinion  on  July  14,  1949. 

The  Court  withheld  entry  of  its  decision,  pur- 
suant to  Rule  50  of  its  Rules  of  Practice,  for  the 
purpose  of  permitting  the  parties  to  submit  compu- 
tations of  the  proper  tax  liability  pursuant  to  the 
Court's  opinion.  The  Commissioner  filed  his  com-f 
putation  on  October  6,  1949,  showing  a  total  liabil- 
ity of  $42,273.99  due  and  owing  by  the  transferees 
of  the  Estate  of  Jennie  Wolf,  deceased.  On  Novem 
ber  7,  1949,  the  plaintiff  Monte  L.  Wolf,  as  one  o: 
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the  transferees  of  the  Estate  of  Jennie  Wolf,  filed 
his  acquiescence  in  the  computation  submitted  by 
the    Conunissioner.    Thereafter,    on    November    9, 

1949,  the  Court  entered  its  final  order  and  decision 
determinine^  a  deficiency  on  the  part  of  the  plain- 
tiff Monte  L.  Wolf,  as  transferee  of  the  Estate  of 
Jennie  Wolf,  in  income  and  victory  tax  for  the 
calendar  year  1943,  for  one-third  of  the  amount  of 
$42,273.99,  being  the  amount  of  the  deficiency  as- 
sessed against  the  three  transferees  of  Jennie  Wolf 
by  reason  of  the  said  determination. 

Thereafter,  on  January  4,  1950,  the  i:)laintiff 
Monte  L.  Wolf,  as  transferee  of  the  Estate  of  Jen- 
nie Wolf,  prosecuted  an  appeal  from  the  decision  of 
The  Tax  Court  of  the  United  States  Court  of  Ap- 
peal for  the  Ninth  Circuit.  The  Ninth  Circuit  ren- 
dered a  per  curiam  opinion  imder  date  of  July  24, 

1950,  affirming  the  decision  of  the  Tax  Court.  On 
OctolDer  30,  1950,  the  plaintiff  Monte  L.  Wolf  as 
transferee  of  the  Estate  of  Jennie  Wolf,  jDetitioned 
the  Supreme  Court  of  the  United  States  for  a  writ 
of  certiorari  to  review  the  judgment  of  the  Court  of 
Appeals.  The  Supreme  Court  denied  certiorari  on 
January  2,  1951  (340  U.S.  911). 

The  parties  stipulate  that  the  findings  of  fact  and 
the  opinion  of  the  Tax  Court  and  the  per  curiam 
opinion  and  judgment  of  the  Court  of  Appeals  for 
the  Ninth  Circuit  are  to  be  considered  as  part  of 
the  evidence  and  record  before  this  Court ;  that  said 
findings  of  fact  and  opinions  are  reported  in  the 
report  of  the  Tax  Court  proceedings  entitled  Sam 
Schnitzer,  et  al  vs.  Commissioner  of  Internal  Rev- 
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enue  at  13  T.C.  43,  and  in  the  report  of  the  Court 
of  Appeals  proceeding  of  the  same  name  at  183  F. 
2d,  70;  and  that  said  reports  are  hereby  incorpo- 
rated and  made  a  part  of  this  stipulation. 

XV. 

On  December  30,  1949,  plaintiff  Monte  L.  Wolf, 
as  transferee  of  the  Estate  of  Jennie  Wolf,  paid  the 
deficiency  asserted  as  aforesaid  and  determined  by 
the  said  judgment,  to  Hugh  H.  Earle,  the  then  Col- 
lector of  Internal  Revenue  for  the  District  of  Ore- 
gon, the  amount  so  paid  by  plaintiff  being  $14,- 
091.33,  being  one-third  of  the  total  of  the  deficiency 
determined  as  against  the  three  transferees  of  Jen- 
nie Wolf,  deceased. 

XVI. 

By  reason  of  the  income  and  victory  tax  pay-l 
ments  made  on  the  original  return  of  Jennie  Wolf 
and  the  payments  made  on  account  of  the  defi- 
ciencies determined  by  the  Commissioner  of  Inter- 
nal Revenue  and  affirmed  by  The  Tax  Court  of  the 
United  States  as  aforesaid,  together  with  the  inter- 
est on  said  deficiencies,  the  said  taxpayer  and  her 
three  transferees  paid  income  and  victory  taxes,  to- 
gether with  the  interest  on  the  deficiencies,  in  thei. 
amount  of  $93,915.17  for  the  taxable  year  1943. 

XVII. 

By  virtue  of  the  determination  of  the  Commis 
sioner  of  Internal  Revenue,  the  decision  of  the  Ta^ 
Court  of  the  United  States,  the  affirmance  of  tha 
decision  by  the  Court  of  Appeals  for  the  Ninth  Cir 
cuit  and  the  denial  of  the  petition  for  certiorari  b^^ 
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the  United  States  Supreme  Court,  as  aforesaid,  it 
lias  been  adjudicated  in  effect  that  the  merchandise 
sold  and  delivered  by  Alaska  Junk  Company  to 
Oregon  Electric  Steel  Rolling  Mills  were  not  sales 
but  capital  contributions. 

As  a  result  of  said  adjudication,  it  follows  that 
the  "sales"  to  Oregon  Electric  Steel  Rolling  Mills 
were  erroneously  earned  on  the  books  of  the  Alaska 
Junk  Company  as  accounts  receivable;  they  were 
erroneously  included  in  the  gross  income  of  the 
partnership  for  1942  and  1943;  the  income  and  vic- 
tory taxes  paid  by  the  partners  including  Jennie 
Wolf  on  their  distributive  shares  therefrom  under 
the  original  returns,  were  erroneously  paid ;  and  the 
amounts  of  such  "sales"  should  have  been  excluded 
from  the  gross  income  of  Alaska  Junk  Company, 
thus  reducing  the  amount  of  the  net  income  report- 
able by  said  Alaska  Junk  Company,  and  thus  re- 
ducing the  amount  of  income  reportable  by  the 
deceased,  Jennie  Wolf,  on  her  individual  income 
and  victory  tax  return  for  the  taxable  year  1943. 

XVIII. 

On  or  about  June  21,  1951,  plaintiff  Monte  L. 
Wolf,  as  transferee  of  the  Estate  of  Jennie  Wolf, 
filed  with  the  Collector  of  Internal  Revenue  for  the 
District  of  Oregon,  on  Form  843,  a  claim  for  re- 
fund of  one-third  of  tax  and  interest,  to-wit,  one- 
third  of  the  sum  of  $43,738.35,  together  with  inter- 
est thereon  as  provided  by  law,  a  copy  of  which 
•claim  is  attached  to  the  complaint  herein.  It  is  stip- 
ulated that  the  copy  of  the  claim  attached  to  the 
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complaint  herein  is  a  true  and  correct  copy  of  the 
claim  filed  as  aforesaid  and  may  be  marked  and 
admitted  as  "Plaintiff's  Pre-trial  Exhibit  No.  1". 

XIX. 

On  or  about  August  1,  1951,  the  Conmiissioner  of 
Internal  Revenue  notified  the  plaintiff,  as  trans- 
feree of  the  Estate  of  Jennie  Wolf,  by  registered 
mail,  that  his  said  claim  for  refund  had  been  dis- 
allowed. 

XX. 

That  the  said  sum  of  $43,738.35  has  not  been  re- 
paid to  the  decedent  Jennie  Wolf  and/or  her  trans- 
ferees and/or  the  plaintiff  herein. 

XXI. 

In  its  returns  for  the  years  1942  and  1943,  the 
partnership,  Alaska  Junk  Company,  reported  sales, 
costs  of  sales,  gross  profits,  other  incomes,  total  in- 
comes, deductions  and  net  incomes  as  follows: 

1942  1943 

Sales S  2,038,384.76  $  1,463,363.19 

Cost  of  Sales 1,331,840.34  521,662.19 


Gross  profits S     706,544.42  $     941,701.00 

Other  income 2,410.12  4,782.31 


Total  Income S     708,954.54  $     946,483.31 

Deductions (a)  472,831.09  (a)   700,427.60 


Net  income , $     236,123.45  S     246,055.71 

(a)   Total  deductions  claimed  for  1942  and  1943  included  bad 
debts  in  the  respective  amounts  of  $1,971.24  and  S206,008.92. 
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XXII. 

In  computinG^  the  amount  of  the  refund  claimed 
by  the  plaintiff,  as  set  forth  in  the  claim  referred 
to  in  paragraph  XVIII,  the  plaintiff  eliminated 
the  merchandise  sold  and  delivered  to  Oregon  Elec- 
tric Steel  Rolling  Mills  in  the  amount  of  $243,- 
975.86  and  $103,365.76  from  the  gross  sales  re- 
ported in  the  original  returns  of  the  partnership, 
as  aforesaid,  thus  computing  the  refund  on  the 
basis  of  gross  sales  in  the  amount  of  $1,794,408.90 
and  $1,359,997.43  for  the  years  1942  and  1943,  re- 
spectively. 

XXIII. 

In  computing  the  amount  of  refund  claimed  by 
plaintiff,  as  set  forth  in  the  claim  referred  to  in 
paragraph  XVIII,  the  plaintiff  used  the  same  cost 
of  sales  reported  in  the  original  returns  of  the 
partnership,  that  is,  $1,331,840.34  and  $521,662.19 
for  the  years  1942  and  1943,  respectively.  The 
plaintiff  did  not  eliminate  the  cost  of  the  merchan- 
dise sold  and  delivered  to  Oregon  Electric  Steel 
Rolling  Mills,  that  is,  plaintiff  did  not  reduce  the 
cost  of  sales  as  reported  in  the  original  returns  of 
the  partnership  by  the  actual  cost  of  the  merchan- 
dise sold  and  delivered  to  Oregon  Electric  Steel 
Rolling  Mills. 

XXIV. 

The  parties  stipulate  that  the  m.erchandise  sold 
and  delivered  to  Oregon  Electric  Steel  Rolling  Mills 
for  the  years  1942  and  1943,  the  amounts  of  which 
have  been  excluded  from  gross  income  in  comput- 
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ing  the  refund  claimed  by  the  plaintiff,  had  a  cost 
of  $159,389.43  and  $36,849.89,  respectively. 

The  difference  in  the  amount  of  income  and  vic- 
tory tax  of  the  deceased,  Jennie  Wolf,  as  reported 
on  her  original  income  and  victory  tax  return  for 
1943,  together  with  the  deficiency  and  interest  paid, 
as  aforesaid,  and  the  aniomit  of  income  and  victory 
tax  for  the  taxable  year  1943  after  eliminating  from 
gross  sales  of  the  partnership  (Alaska  Jmik  Com- 
pany) the  merchandise  sold  and  delivered  to  Oregon 
Electric  Steel  Rolling  Mills,  is  the  sum  of  $39,- 
075.29. 

The  diffei*ence  in  the  amount  of  income  and  vic- 
tory tax  of  the  deceased,  Jennie  Wolf,  as  I'eported 
on  her  original  income  and  victory  tax  return  for 
1943,  together  with  the  deficiency  and  interest  paid, 
as  aforesaid,  and  the  amount  of  income  and  victory 
tax  for  1943  after  eliminating  from  gross  sales  of 
the  pai'tnei-ship  (Alaska  Jmik  Company)  the  mer- 
chandise sold  and  delivered  to  Oregon  Electric  Steel 
Rolling  Mills  and  the  cost  of  said  mercliandise,  is 
thesmr     :'  -•:4,4ST.71. 

The  parties  stipulate  that  the  above  computations 
are  true  and  correct  and  that  in  the  event  the 
Couii;  shall  determine  that  the  prosecution  of  this 
action  is  not  barred  by  Section  322(c)  of  the  In- 
ternal Revenue  Code  of  1939,  or  by  the  principle  of  j 
I'es  adjudicata,  and  \^r  the  doctrine  of  collateral  ! 
estoppel,  the  judgment  to  be  entered  in  favor  of  the 
plaintiff  and  the  other  two  transferees  of  the  Estate 
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of  Jennie  Wolf,  deceadoJ,  shall  \)tt  in  accordance 
with  and  for  the  amount  of  overpayment  shown  in 
liichever  of  the  above  computations  is  determined 
by  thr'  Court  to  be  applicable  under  the  circum- 
stances, to-wit: 

One-third  of  $39,075.29  or  $13,025.09  for  each 

of  said  transferees;  or 
One-third  of  $24,487.71  or  $8,1^)2.57  for  each 

of  said  transferees, 
as  the  case  may  be;  (plus  interest  as  provided 
by  law). 

XXVI. 
That  in  the  computation  submitted  by  the  Com- 
missioner of  Internal  Revenue  on  October  6,  1949, 
pursuant  to  Rule  50  of  the  Tax  Court's  Rules  of 
Practice,  as  indicated  in  paragraph  XIV  above,  the 
amount  of  sales  which  the  Tax  Court  concluded 
were  capital  contributions  were  not  eliminated  from 
the  gross  sales  as  originally  reported  by  the  part- 
rship,  nor  was  the  cost  of  such  sales  eliminated 
from  the  cost  of  goods  sold  as  originally  reported 
said  partnership.  That  the  plaintift*,  as  trans- 
r*ee  of  Jennie  Wolf,  deceased,  on  November  7, 
1949,  filed  his  acquiescence  in  the  computation  sub- 
mitted by  the  Commissioner  of  Internal  Revenue, 
and  that  on  November  9,  1949,  the  Tax  Court  en- 
tered its  final  order  and  decision  in  the  matter.  A 
true  and  correct  copy  of  said  computation,  acquies- 
cence and  decision  is  attached  hereto,  and  it  is 
stipulated  tliat  the  same  may  be  admitted  in  evi- 
dence and  marked  as  "Defendant's  Pre-Trial  Ex- 
hibit 1". 
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XXVII. 

The  Tax  Court  proceedings  entitled  "Sam 
Schnitzer  et  al  v.  Commissioner  of  Internal  Reve- 
nue"',  Docket  Xos.  14208,  14209,  14278,  14279,  14280 
and  14372,  reported  in  13  T.C.  43,  are  as  shown  and 
contained  in  the  transcript  of  record  Xo.  12471, 
which  transcript  accompanied  the  petition  for  a 
writ  of  certiorari  to  the  United  States  Court  of 
Appeals  for  the  Xinth  Circuit.  It  is  stipulated  by 
the  parties  that  said  transcript  is  a  true  and  cor- 
rect copy  of  the  pleadings,  findings  of  fact,  opinion 
and  decision  of  the  Tax  Court  in  said  proceedings, 
and  pertinent  testimony  and  evidence  adduced 
therein,  together  with  the  petition  for  review  and 
per  curiam  opinion  and  judgment  of  the  Court  of 
Appeals  for  the  Xinth  Circuit.  It  is  further  stipu- 
lated that  said  copy  of  the  transcript  of  the  Tax 
Court  proceedings  as  aforesaid  may  be  marked  and 
admitted  in  evidence  as  "Joint  Pre-Trial  Exhibit 
No.  1". 

Defendant's  Pre-Trial  Exhibit  Xo.  1 

The  Tax  Court  of  the  United  States 
"Washington 

Docket  Xo.  14278 

Monte  L.  Wolf,  Petitioner,  vs.  Commissioner  of  In- 
ternal Revenue,  Respondent. 

Decision 

Pursuant  to  Opinion  of  the  Tax  Court  promul- 
gated July  14,  1949,  the  respondent  filed  a  computa- 
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tion  oil  October  6,  1949,  and  the  petitioner,  on 
November  7,  1949,  filed  an  acquiescence  in  the  com- 
putation as  filed  by  the  respondent.  Now,  therefore, 
it  is 

Ordered  and  Decided:  That  there  is  a  deficiency 
in  income  and  victory  tax  due  from  this  petitioner 
for  the  calendar  year  1943  in  the  amoimt  of  $42,- 
273.99. 

/s/  Luther  A.  Johnson,  Judge 

Entered:  Nov.  9,  1949. 

[Title  of  Tax  Court  and  Cause  No.  14278.] 
Respondent's  Computation  for  Entry  of  Decision 

The  attached  proposed  computation  is  submitted, 
on  behalf  of  the  respondent,  to  The  Tax  Court  of 
the  United  States,  in  comi^liance  with  its  opinion 
determining  the  issues  in  this  proceeding. 

This  computation  is  submitted  in  accordance  with 

the  opinion  of  the  Tax  Coui-t,  without  prejudice  to 

the  respondent's  right  to  contest  the  correctness  of 

the  decision  entered  herein  by  the  Tax  Court,  pur- 

•suant  to  the  statutes  in  such  cases  made  and  pro- 

^vided. 

/s/  Charles  Oliphant,  Chief  Counsel, 
Bureau  of  Internal  Revenue 
lOf  Counsel: 

Wilford  H.  Payne,  Division  Counsel, 
John  H.  Pigg.  Leonard  A.  Marcussen,  Special 
Attorneys,  Bureau  of  Internal  Revenue 

JHP:ajs  9-21-49 
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IDDIT  STITKMEIIT 


In  r«t     Monte  L.  Ublf,  Tran«f«re«, 

Eatat*  of  Jennie  Uolf ,  Deoeased,   Transferor, 
5laO  S.  E.  Woodstock  Boulerard 
Portland,  Oregon 

Socket  No.  I]i278 

Tax  LUtaility  for  the  Taxable  Tear  Ended  December  31,  19lt3. 


Income  and  Victory  Tax 


Deficiency 

♦U2, 273.99 


Reoo^nitation  of  tax  liability  prepared  in  aecordanoc  vith  the 
Opinion  of  The  Tax  Court  of  the  United  States  provalgated  Jaly  lit, 
19lt9, 

Year  19U3 

Sehedole  1 


Met  inooae  as  disclosed  by  the  deficiency 


notice  dated  March  k,  19U7 

As  adjusted,  based  on  the  Opinion  of 
The  Tax  Court  of  the  United  States 
proBolgated  July  lU,  19U9 

Transferee  liability  for  inooae  and 
Victory  tax  (No  Change) 

InooiM  and  Victory  tax  liability 
disclosed  by  the  return.  Account 
#353531,  Oregon  District 

Deficiency  in  inooae  and  Victory  tax 


Inooae 

Tax 

Victory 

Tax 

icy 
$103,21*2.1*0 

$107,102.56 

Ho  Change 

No  Change 

$79,22ii.96 

36,950.97 

,. 

9ia,27im99 

DEFENDANT'S    PRE-TRIAL   EXHIBIT  No.    1 
(Continued) 
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K  Plaintiff's  Contentions 

^■Plaintiff  contends  as  follows: 

i 

^  That  since  the  partnership  reported  its  income  on 
the  accrual  basis  and  the   sales  made  to   Oregon 
Electric  Steel  Rolling  Mills  were  regarded  by  the 
partnership  as  bona  fide  sales  and  carried  on  the 
books  as  accounts  receivable,  the  partnership  was, 
as  a  matter  of  law,  compelled  to  report  the  said 
sales  as  a  part  of  its  gross  income  and  to  include 
the  same  as  gross  income  in  reporting  the  distribu- 
tive shares  of  the  partners  and  in  the  net  income  of 
the  partnership ;  that  the  partners  were,  as  a  matter 
of  law,  compelled  to  report  in  their  individual  in- 
come tax  returns  as  income,  the  amount  reported 
by    the    partnership    as    their    distributive    shares 
which  included  the  income  from  the  sales  made  to 
;  said  Oregon  Electric  Steel  Rolling  Mills  and  the 
individual  partners,  including  Jennie  Wolf,  did  in- 
(  elude  in  her  individual  income  tax  return  for  the 
'  year  1943,  her  distributive  share  of  the  income  of 
1  the  partnership  as  it  was  reported  by  the  partner- 
5  ship  in  its  information  return,  which  included  in- 
(  come  from  the  sales  to  Oregon  Electric  Steel  Roll- 
i  ing  Mills  as  aforesaid,  and  Jennie  Wolf  paid  the 
income  taxes  and  victory  taxes  due  thereon;  that 
since  the  Commissioner  of  Internal  Revenue  dis- 
allowed the  loss  resulting  from  the  failure  of  the 
■  Oregon  Electric   Steel  Rolling  Mills  to  pay  said 
account  receivable  for  the  merchandise  sold  to  it  as 
aforesaid,  and  the  Commissioner  elected  to  treat 
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the  delivery  of  the  merchandise  by  the  partnership 
to  said  corporation  as  a  contribution  to  capital  of 
the  corporation,  and  determined  a  deficiency  by  rea- 
son of  the  disallowance  of  said  bad  debt  loss  deduc- 
tion, and  the  Court  affirmed  the  determination  of 
the  Conmiissioner,  the  payment  of  taxes  on  the  por- 
tion of  the  income  determined  to  be  capital  contri- 
bution, was  erroneous  and  resulted  in  an  over- 
payment in  that  the  delivery  of  said  merchandise 
by  the  partnership  to  the  said  corporation  could 
not  be  sales  and  capital  contributions  at  the  same 
time,  and  since  said  delivery  of  merchandise  would 
not  constitute  sales,  it  was  improperly  included  in 
the  net  income  and  the  taxes  paid  thereon  were 
erroneously  paid. 

II. 
This  action  to  recover  the  taxes  erroneously  paid 
as  aforesaid,  is  not  barred  by  Section  322(c)  of  the 
Internal  Revenue  Code,  but  comes  within  the  pro- 
vision of  Subdivision  2  of  the  exceptions  to  Section 
322(c)  of  the  Internal  Revenue  Code,  in  that  the 
amount  collected  was  in  excess  of  the  amount  com- 
puted in  accordance  with  the  decision  of  the  Board 
(Tax  Court)  ;  that  the  claim  for  refund  did  not 
accrue  until  after  the  affirmance  of  the  Commis- 
sioner's determination  by  the  Courts  and  the  pay- 
ment of  the  deficiency  determined  thereby,  and  the 
Tax  Court  of  the  United  States  had  no  jurisdiction, 
referred  to  herein,  to  determine  any  refund,  either 
in  the  original  decision  or  in  the  judgment  entered 
upon  the  computation  under  Rule  50. 
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III. 

The  judffincnt  of  the  Tax  Court  of  the  United 
States  is  not  res  ad  judicata  in  that  the  subject  mat- 
ter of  the  proceeding  in  the  Tax  Court  of  the 
United  States  was  not  the  same  as  in  this  action 
and  the  proceedings  in  the  two  cases  were  be- 
tween different  parties.  The  Tax  Court  of  the 
United  States  had  no  jurisdiction  under  the  plead- 
ings in  that  proceeding  to  determine  the  present 
claim  for  refund. 

Defendant's  Contentions 

I. 

This  Action  is  Barred  by  Section  322(c)  of  the 
Internal  Revenue  Code  of  1939. 

The  present  suit  involves  the  same  tax  for  the 
same  taxable  year  1943  as  was  involved  in  the  pro- 
ceedings instituted  by  the  plaintiff  and  related  tax- 
payers before  the  Tax  Court  of  the  United  States 
for  redetermination  of  the  deficiency  in  respect  of 
their  income  tax  for  that  taxable  year. 

Under  the  circmnstances  this  action  is  barred  by 
Section  322(c)  of  the  Code.  With  certain  excep- 
tions not  applicable  here,  the  statute  expressly  pro- 
vides that  when  a  petition  is  filed  with  the  Tax 
Court,  which  was  the  case  here,  no  suit  shall  be 
instituted  in  any  court,  for  recovery  of  any  part  of 
"the  tax  for  the  taxable  year"  in  respect  of  which 
the  Commissioner  of  Internal  Revenue  has  deter- 
mined a  deficiency. 

The  important  thing  with  this  statute  is  the  fil- 
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ing  of  a  petition  in  the  Tax  Court,  rather  than  the 
decision  of  the  Court.  The  taxpayer  who  elects  to 
invoke  the  jurisdiction  of  the  Tax  Court  must  ac- 
cept this  consequence,  and  it  is  clear  under  the  de- 
cided cases  that  the  plaintiff  has  no  right  to  sue 
the  United  States  in  this  case. 

II. 

The  Determination  of  the  Tax  Court  Is  Res 
Judicata 

In  the  alternative,  if  this  Court  does  not  con- 
sider that  Section  322(c)  of  the  1939  Code  effec- 
tively bars  this  action,  then  it  is  barred  by  an 
application  of  the  principles  of  res  judicata.  The 
same  tax  liability,  the  same  tax  year,  and  the  same 
parties  or  their  privies  are  involved  in  the  instant 
suit  as  in  the  prior  adjudication. 

Upon  hearing  the  same  matter  in  the  prior  pro- 
ceedings, the  Tax  Court  decided  the  issues  raised 
by  the  pleadings  in  favor  of  the  Commissioner  of 
Internal  Revenue  and  promulgated  its  findings  of 
fact  and  its  opinion  on  July  14,  1949  (13  T.C.  43). 
The  Court  withheld  entry  of  its  final  order  and  de- 
cision, pursuant  to  Rule  50  of  its  Rules  of  Prac- 
tice, for  the  purpose  of  permitting  the  parties  to 
submit  computations  of  the  proper  tax  liability  pur- 
suant to  the  Court's  opinion. 

The  Commissioner  filed  his  computation  on  Octo- 
ber 6,  1949,  showing  a  total  liability  of  $42,273.99 
due  and  owing  by  the  transferees  of  the  Estate  of 
Jennie  Wolf,  deceased.  The  plaintiff,  one  of  the 
transferees  of  said  Estate,   along  with  the   other 
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transferees,  had  ain])le  opportunity  under  Rule  50 
to  present  their  o])jections  to  tlie  Commissioner's 
computation  of  their  tax  liability  in  accordance 
with  the  Court's  o]nnion. 

Instead  of  objecting  to  the  Commissioner's  com- 
putation, plaintiff  and  the  other  transferees  of  the 
Estate  of  Jennie  Wolf,  deceased,  acquiesced  on  No- 
vember 7,  1949,  in  the  computation  submitted  to  the 
Court  by  the  Commissioner,  and  the  Court  entered 
its  order  and  decision  accordingly  on  November  9, 
1949.  This  final  order  and  decision,  determining  a 
deficiency  of  $42,273.99  due  and  owing  by  said 
Estate,  was  affirmed  on  January  4,  1950,  by  the 
Court  of  Appeals  for  the  Ninth  Circuit  (183  F.2d 
70). 

It  is  now  too  late,  it  is  submitted,  for  the  plain- 
tiff and  the  other  taxpayers  to  ask  that  any  errors 
in  the  Rule  50  computation  be  corrected.  The  deci- 
sion of  the  Tax  Court  which  was  affirmed  by  the 
Court  of  Appeals  for  this  Circuit  is  a  final  decision 
which  set  at  rest  forever  all  questions  litigated  or 
which  might  have  been  litigated. 

The  plaintiff,  it  is  submitted,  has  already  clearly 
had  his  day  in  Court,  and  should  not  be  permitted 
to  relitigate  the  same  issues  in  this  Court,  as  a  plain 
matter  of  justice  and  equity. 

III. 

Plaintiff's     Recovery     is     Properly     Denied     on 
Grounds  of  Estoppel. 
In  the  alternative,  if  this  Court  does  not  consider 
'  that   Section   322(c)    and/or  the   principle   of   res 
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judicata  effectively  barred  this  action,  then  it  is 
contended  that  the  plaintiff  is  estopped  by  the  deci- 
sion of  the  Tax  Court  and  by  his  acquiescence  in 
the  computation  of  the  tax  deficiency  so  ordered 
and  decided  by  the  Tax  Court,  as  aforesaid,  from 
any  recovery  herein. 

Issues  of  Fact 

I. 

There  are  no  issues  of  fact  for  determination. 

Issues  of  Law 

I. 

Whether  this  action  is  barred  by  Section  322(c) 
of  the  Internal  Revenue  Code  of  1939,  because  of 
the  prior  proceedings  instituted  before  the  Tax 
Court  of  the  United  States  under  the  provisions  of 
Section  272(a)  of  said  Code? 

II. 

Whether,  in  the  alternative,  the  decision  of  the 
Tax  Court  of  the  United  States,  affirmed  by  the 
Court  of  Appeals  for  the  Ninth  Circuit,  is  res  judi- 
cata upon  a  suit  for  the  recovery  of  any  part  of  the 
tax  paid  in  satisfaction  of  the  deficiency  in  tax  so 
determined  in  the  Tax  Court  proceedings? 

III. 

Which  of  the  computations  set  forth  in  paragraph 
XXV  of  this  Pre-Trial  Order  is  applicable  under 
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the  circumstances  in  the  event  the  Court  shall  de- 
tennine  that  this  action  is  not  barred  under  Section 
322(c)  of  the  Internal  Revenue  Code  of  1939  or  by 
the  principle  of  res  judicata,  that  is,  whether  the 
amount  of  overpa\Tnent  is  $39,075.29,  as  contended 
by  the  plaintiff  and  the  other  transferees  of  the 
Estate  of  Jennie  Wolf,  deceased,  or  $24,487.71  as 
contended  by  the  defendant  ? 

Plaintiff's  ExMbits 
Plaintiff's  Exhibit  So.  1:    Claim  for  Refund. 

Defendant's  Exhibits 
Defendant's  Exhibit  Xo.   1:     Comxjutation,  Ac- 
quiescence and  Decision. 

I  Joint  Exhibits 

Joint  Exhibit  Xo.  1 :  Transcript  of  the  Record 
in  Tax  Court  proceeding's  titled:  ''Sam  Schnitzer 
et  al  V.  Commissioner  of  Internal  Revenue.  Docket 
Xos.  14208,  14209.  14278,  14279,  14280,  14372. 

Certain  exhibits  have  been  identified  and  re- 
'ceived  as  jjre-trial  exhibits,  the  parties  agreeing, 
^vdih  the  approval  of  the  Court,  that  no  further 
identification  of  said  exhibits  is  necessary  and  it  is 
-stipulated  that  said  exhibits  shall  be  received  in 
'evidence  as  a  part  of  the  stipulated  facts. 

The  Parties  hereto  waive  trial  by  jury  and  agree 
to  the  foregoine  Pre-Trial  Order  and  stipulate  that 
this  action  shall  be  submitted  to  the  Court  for  de- 
termination upon  this  Pre-Trial  Order  and  the 
stipulated  facts  set  forth  therein. 


TTmted  States  of  Aumearica  vs. 
The-  Court  oemg  folly  advised  in  the  preroises; 

Orders,  tliat  the  foregoing  Pre-Triai  Order  shall 
not  be  amended  except  by  consent  of  both  Parties 
or  to  prevent  manifest  injustice:  and  it  is  further 

Oxdered.  that  this  Pre-Tiial  Order  supersedes  all 
pleadings. 

Dated  ^  Portland.  Oregon,  tiiis  28th  day  of  Feb- 
msay,  1955^ 

/a/  aUS  J.  SOLOMOZJT, 
Judge 

/9/  a.  J.  Bisehoff 
/  sf/  R.  S.  Xaeob 

Attorneys  for  PTaintiff 
/^  d  E.  Luckey 

Attorney  for  Defendant 
/s/  .John  D.  Picco 

Of  CoiQoei  for  Defendant 


Piled  Peb,  28,  L955. 


[Title  of  District  Court  and  Cause.] 

PINDr^GS    OP    PACT    AND    CONCL€l?rO:S 

OP  LAW 

TMif  caase  liaTing  duly  eome  on  for  trial,  pi 
tiff  gqjpeared  herein  by  S,  J.  Bischoff,  his  Attc 
ittPfy    the    defendant    appeared    herein    by    C, 
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II. 

The  plaintiff's  cause  of  action  is  not  barred  by 
the  principles  of  res  judicata  or  collateral  estoppel. 

III. 

In  computing  the  amount  of  refund  to  which 
plaintiff  is  entitled,  there  should  be  eliminated  the 
cost  of  merchandise  sold  and  delivered  to  Oregon 
Electric  Steel  Rolling  Mills  and  the  costs  of  sales 
reported  in  the  original  return  should  be  reduced 
by  the  actual  cost  of  the  merchandise  sold  and  de- 
livered to  Oregon  Electric  Steel  Rolling  MiUs. 

IV. 

Plaintiff  is  entitled  to  a  judgment  against  the 
defendant  for  the  sum  of  $13,025.09  with  interest 
thereon  at  the  rate  of  6%  per  annum  from  Decem- 
ber 30,  1949,  to  the  date  of  payment  as  required  by 
law,  together  with  his  costs  and  disbursements  in- 
curred herein. 

Dated:    August  19,  1955. 

/s/  CLAUDE  McCOLLOCH, 
Judge. 

Acknowledgment  of  Service  attached. 
[Endorsed]  :    Filed  Aug.  19,  1955. 
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In  the  District  Court  of  tlie  United  States  for  the 
District  of  Oregon 

Civil  No.  7098 

MONTE  L.  WOLF,  Transferee  of  the  Estate  of 
Jeiniie  Wolf,  Deceased,  Plaintiff, 

vs. 

THE  UNITED  STATES  OF  AMERICA, 

Defendant. 

JUDGMENT 

P  Upon  the  findings  of  fact  and  conclusions  of  law 
duly  made  and  filed  herein,  it  is 

Ordered  and  Adjudged  that  the  plaintiff  Monte  L. 
Wolf,  Transferee  of  the  Estate  of  Jennie  Wolf,  de- 
ceased, do  have  judgment  for  and  recover  of  and 
from  The  United  States  of  America,  the  defendant 

.  herein,  the  smn  of  $13,025.09  with  interest  thereon 

i  at  the  rate  of  6%  per  annum  from  December  30, 
1949,  to  date  of  payment  as  required  by  lav^,  and 
that  plaintiff  have  judgment  for  his  costs  and  dis- 

1  bursements  incurred  herein  in  the  sum  of  $ 

;  as  taxed  by  the  Clerk  of  this  Court. 

Dated:   August  19,  1955. 

/s/  CLAUDE  McCOLLOCH, 
Judge 

Acknowledgment  of  Service  attached. 
[Endorsed]  :  Filed  August  19,  1955. 

r. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To:  Monte  L.  Wolf,  Transferee  of  the  Estate  of 
Jennie  Wolf,  Deceased,  Plaintiff,  and  to  Jacob, 
Jones  &  Brown  and  S.  J.  Bischoff,  his  Attor- 
neys: 

Notice  is  hereby  given  that  the  United  States  of 
America,  defendant  above-named,  hereby  appeals  to 
the  United  States  Court  of  Appeals  for  the  Xinth 
Circuit  from  the  final  Judgment  entered  in  this  ac- 
tion on  August  19,  1955  in  favor  of  plaintiff  and 
against  defendant. 

Dated:   October  14,  1955. 

c.  E.  luce:ey, 

U.  S.  Attorney,  District  of  Oregon 
/s/  VICTOR  E.  HARR, 
Asst.  U.  S.  Attorney, 
Of  Attorneys  for  Defendant 

[Endorsed] :    Filed  October  14,  1955. 


[Title  of  District  Court  and  Cause.] 

MOTION 

Comes  now  defendant,  by  and  through  its  attor- 
neys, C.  E.  Luckey,  United  States  Attorney  for  the 
District  of  Oregon,  and  Victor  E.  Harr,  Assistant 
United  States  Attorney,  and  moves  the  Court  for 
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ail  order  cxlciuliiii;'  the  lime  i'oi'  liliiii;'  the  I'l'cord  o\\ 
a])i)(\'il  and  docketing  the  within  action  in  tlie 
United  States  Court  of  Aj)i)(>als  Tor  i\w  Ninth  (^r- 
ciiit  to  ninety  days  from  Oeto])or  14,  lO^f),  the  date 
of  filinj^  ol'  Notice  of  A])|)cal.  This  motion  is  l)as(\l 
on  tlie  grounds  tliat  The  Solicitor  General  recpiires 
additional  time  to  consider  said  appeal  fully. 

Dated :    Novem})er  9,  195.5. 

C.  E.  T.ITCKEY, 

U.  S.  Attorney,  District  of  Oregon. 
/s/  VICTOR  E.  TTARR, 

Asst.  United  States  Attorney. 

[Endorsed]:    Filed   Nov.  10,  1955. 


[Title  of  District  Court  and  Cause.] 

ORDER 

"^I'liis  matter  coming  on  to  he  beard  ex  ])arte  upon 
motion  of  def(Midant  foT*  an  ord(M'  extending  time 
foi*  the  filing  of  the  i-eeord  on  a|)i>(\al  and  d()ck(*ting 
the  within  action  in  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit,  to  enahle  'rh(>  Solicitor 
Genei'al  to  ha\'e  additional  time  to  coiisidei-  said  ap- 
peal, and  the  Court  being  fully  advised  in  the 
premises, 

Tt  is  ordcu'cd  that  th(>  time  foi*  fding  the  record 
on  appeal  and  docketing  the  within  action  b(>  and 
it  is  hereby  extended  to  ninety  days  from  October 
14,  1955,  tbe  date  of  filing  of  the  Notice  of  A])i>(\'\l. 
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Dated  at  Portland,  Oregon,  this  14th  day  of  N'o- 
rember,  1955. 

/s/  CLAUDE  McCOLLOCH, 
Judge. 

[Endorsed] :  Filed  I^ov.  14,  1955. 


I 


[Title  of  District  Court  and  Cause.] 

DESIONATION  OP  CONTENTS  OF  RECORD 
ON  APPEAL 

To  the  Clerk  of  the  Above-entitled  Court: 

Defendant  designates  the  entire  record,  inchiding 
this  designation,  to  be  forwarded  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  in 
the  appeal  of  the  above-entitled  case. 

Dated  at  Portland,  Oregon,  this  30th  day  of  De- 
cember, 1955. 

C.  E.  LUCKEY, 

U.  S.  Attorney  for  the  District  of 
Oregon. 
/s/  VICTOR  E.  HARR, 

Asst.  U.  S.  Attorney, 
Of  Attorneys  for  Defendant. 

Certificate  of  Service  attached. 

[Endorsed] :  Filed  Dec.  30,  1955. 
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[Title  of  District  Court  and  Cause.] 

DOCKET  EXTEIES 
11953 

July  31 — Filed  complaint, 
^ug.  1 — Issued  summons  to  Marshal. 
uAuff  7 — Filed  summons  with  Marshal's  return. 
■ .  5 — Motion  by  Atty.  Dressier  for  extension  of 
time  denied. — F. 

''  t.  19 — Filed  def  s  motion  to  consolidate  -with  Civ. 
7097,  7099,  7100,  7101  and  7102. 

^'^'t.  19 — Filed  def  s  motion  to  dismisB  complaint. 
.  L  .1.  19 — Entered  order  consolidating  with  Cir  7097 
and  7099  to  7102  inc.— McC. 

Oct.  20 — Filed  above  order. 

SS"oT.  2 — ^Record  of  hearing  on  motion  US  to  dismiss 
and  order  reserving  decision. — ^McC. 

Dec.  2 — Filed  answer. 

1954 

ffiily  2 — ^Entered  order  setting  for  pretrial  confer- 
ence on  Sept.  20,  1954  and  for  trial  on  Sept.  28, 
1954.— McC. 

Sept.   10 — ^Entered   order  resetting  for  P.T.C.   on 

^  Nov.  15,  1954  and  for  trial  on  Xov.  16,  1954.— 
McC. 

|ict.  28— Entered  order  striking  P.T.C.  and  trial 
dates. — MeC. 

I^c.  17 — ^Entered  order  setting  for  pre-trial  confer- 
ence Jan.  31,  1955. — ^F. 

!955 

Tan.  5 — ^Entered  order  setting  for  trial  on  Feb.  23, 
1955.— S. 
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1955 

Jan.  24 — Filed  stipulation  for  consolidation. 

Feb.  16 — Entered  order  setting  for  trial  on  March 
1,  1955.— S. 

Feb.  28 — Entered  order  allowing  Pltf  to  April  1 
and  Deft  to  May  10  to  file  briefs  and  Pltf  to 
June  1  to  reply. — S. 

Feb.  28 — Filed  and  entered  order  of  consolidation 
with  Civ  7097-7099-7100-7101  and  7102  for  trial. 
—S. 

Feb.  28 — Filed  and  entered  pretrial  order. — S. 

Mar.  29— Filed  Pltfs  brief. 

May  10 — Entered  order  extending  time  30  days  to 
file  Govts.  Brief. — S. 

May  26 — Entered  order  extending  time  to  July  10, 
1955  to  file  Defts  brief.  Filed.— McC. 

July  8— Filed  Def 's  brief. 

July  25 — Record  of  argmnents  on  merits  and  sub- 
mitted.— McC. 

Aug.  19 — Filed  and  entered  findings  of  fact  and  con- 
clusions of  law. — ^McC. 

Aug.  19 — Filed  and  entered  judgment. — McC. 

Oct.  14 — Filed  Notice  of  Appeal  by  U.  S.  (copy 
mailed). 

Nov.  10 — Filed  motion  of  U.  S.  for  extension  of 
time  to  file  appeal. 

Nov.  14 — Filed  and  entered  order  allowing  Deft  90 
days  from  Oct.  14  to  file  and  docket  appeal. —  ; 
McC. 

Dec.  30 — Filed  and  entered  order  to  forward  ex- 
hibits.— McC. 
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1955 

Dec.  30 — Filed  designation  of  contents  of  record  on 

appeal. 
1956 
Jan.  3 — Filed  reporter's  transcript  July  25,  1955. 


[Title  of  District  Court  and  Cause.] 


L 


CERTIFICATE  OF  CLERK 


United  States  of  America, 
District  of  Oresron — ss. 


I 


I,  R.  DeMott,  Clerk  of  the  United  States  District 
Court  for  the  District  of  Oregon,  do  hereby  certify 
that  the  foregoing  documents  consisting  of  Com- 
plaint; Defendant's  motion  to  dismiss  complaint; 
Order  consolidating  cases  for  hearing;  Record  of 
hearing  on  motion  to  dismiss  complaint;  Answer; 
Stipulation  for  entry  of  order  consolidating  actions 
for  trial;   Pre-trial  order;   Findings   of   fact   and 

I  conclusions  of  law ;  Judgment ;  Notice  of  appeal ; 
Motion  for  order  extending  time  to  docket  appeal ; 

•  Order  extending  time  to  docket  appeal ;  Designa- 

I  tion  of  contents  of  record  on  appeal ;  and  Tran- 
script of  docket  entries,  constitute  the  record  on 
appeal  from  a  judgment  of  said  court  in  a  cause 
therein  numbered  Civil  7098,  in  which  The  United 
States  of  America  is  the  defendant  and  the  appel- 

'  lant  and  Monte  L.  Wolf,  Transferee  of  the  estate  of 
Jennie  Wolf,  deceased  is  the  plaintiff  and  appellee ; 

^  that  the  said  record  has  been  prepared  by  me  in 
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accordance  with  the  designation  of  contents  of  rec- 
ord on  appeal  filed  by  the  appellant  and  in  accord- 
ance with  the  rules  of  this  court. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  in  Portland, 
in  said  District,  this  24th  day  of  January,  1956. 

[Seal]  R.  DE  MOTT, 

Clerk. 
/s/  By    THORA  LUND, 
Deputy. 


[Endorsed] :  No.  15012.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  United  States  of 
America,  Appellant,  vs.  Monte  L.  Wolf,  Transferee 
of  the  Estate  of  Jennie  Wolf,  deceased,  Appellee. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  District  of  Oregon. 

Filed:    January  26,  1956. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United   States  Coiii-t  of   Appeals   for  the 
Ninth  Circuit 

I  No.  15012 

UNITED  STATES  OF  AMERICA,      Appellant, 

vs. 
MONTE  L.  WOLF,  Transferee  of  the  Estate  of 
JENNIE  WOLF,  Deceased,  Appellee. 


STATEMENT   OF   POINTS   UPON   WHICH 
APPELLANT  INTENDS   TO  RELY 


The  District   Court  erred  in  the   following  re- 
spects : 

I. 

In  concluding  and  holding  as  a  matter  of  law 
that  the  plaintiff  was  not  barred  from  claiining  a 
:  refund  of  the  taxes  involved  in  his  suit. 

IL 

In  concluding  and  holding  as  a  matter  of  law  that 
! plaintiff's  cause  of  action  is  not  barred  by  the  prin- 
[ciples  of  res  judicata  or  collateral  estoppel. 

III. 

In  the  alternative,  in  that  judgment  in  favor  of 
fthe  xilaintiff  was  for  an  amount  contrary  to  its 
f Conclusion  of  Law  No.  Ill  and  contrary  to  the 
stipulated  facts  contained  in  paragraphs  XXIV, 
XXY  and  XXVI  of  the  Pre-Trial  Order,  which 
facts  the  District  Court  adopted  and  made  as  its 
Findings  of  Fact  and  which  indicate  that  the  judg- 
ment should  not  be  more  than  the  smaller  amount 
set  out  in  the  aforesaid  paragraphs  of  the  Pre- 
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Trial  Order  in  the  event  its  Conclusions  of  Law  are 
sustained. 

IV. 
In  not  concluding  and  holding  that  refund  of  the 
amount  involved  is  barred  by  Section  322  of  the 
Internal  Revenue  Code  of  1939. 

V. 

In  not  concluding  and  holding  that  the  decision 
of  the  Tax  Court  of  the  United  States  published  in 
3  Tax  Court  Opinions  43  is  res  judicata  and  barred 
recovery  in  the  District  Court  in  respect  to  the  in- 
come taxes  paid  by  plaintiff  for  the  same  taxable 
years  as  were  involved  in  the  Tax  Court  proceeding. 

VI. 

In  not  concluding  and  holding  that  the  plaintiff's 
cause  of  action  is  barred  by  the  principles  of  res 
judicata  and/or  collateral  estoppel. 

VII. 

In  not  entering  judgment  in  defendant's  favor 
and  against  the  plaintiff. 

Dated  this  30th  day  of  January,  1956,  at  Port- 
land, Oregon. 

C.  E.  LUCKEY, 
United  States  Attorney  for  the  Dis- 
trict of  Oregon. 
/s/  VICTOR  E.  HARR, 

Assistant  United  States  Attorney. 

Affidavit  of  Service  by  mail  attached. 
[Endorsed]:      Filed    Feb.    2,     1956.     Paul    P. 
O'Brien,  Clerk. 


f 


Monte  L.  Wolf  75 

[Title  of  U.  S.  Court  of  Appeals  and  Causes  15011, 
t  15012,  15013,  15014,  15015.] 

MOTION   TO   CONSOLIDATE    CASES    FOR 
BRIEFS  AND  HEARING 

Comes  now  the  appellant,  United  States  of  Amer- 
ica, by  and  through  C.  E.  Luckey,  United  States 
Attorney  for  the  District  of  Oregon,  and  Victor  E. 
Harr,  Assistant  United  States  Attorney,  and  moves 
the  Court  for  an  order  of  consolidation  of  the  above- 
entitled  cases  for  hearing  and  determination  in  the 
above-entitled  Court,  and  further  that  a  consolid- 
ated brief  be  permitted  to  be  filed  herein  in  resi)ect 
to  all  of  the  above-entitled  causes. 
P  In  support  of  this  motion  appellant  represents 
that  the  said  causes  were  consolidated  for  trial  and 
determination  in  the  court  below  and  that  the  record 
submitted  was  considered  by  the  Court  as  applic- 
able to  a  determination  of  each  of  the  said  causes; 
that  the  said  actions  all  grew  out  of  a  consolidated 
proceeding  before  the  Tax  Court  of  the  United 
States  in  the  case  of  Sam  Schnitzer  et  al.  vs.  Com- 
missioner, 13  T.C.  43,  and  the  decision  of  that 
Court  in  that  proceeding. 

Dated  at  Portland,  Oregon  this  1st  day  of  Feb- 
ruary, 1956. 

C.  E.  LUCKEY, 
U.  S.  Attorney  for  the  District  of 
Oregon 
/s/  VICTOR  E.  HARR, 

Asst.  U.  S.  Attorney 
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So  Ordered: 

/s/  WILLIAM  DENMAN, 

United  States  Circuit  Court  Judge 
/s/  WM.  HEALY, 
/s/  WALTER  L.  POPE, 

Judges,  U.  S.  Court  of  Appeals  for 
the  Ninth  Circuit 

Certificate  of  Service  by  Mail  attached. 

[Endorsed] :  Filed  Feb.  6,  1956.  Paul  P.  O'Brien, 
Clerk. 


[Title  of  U.  S.  Court  of  Appeals  and  Causes.] 


DESIGNATION  OF  THE  RECORDS  FOR 
PRINTING  AND  MOTION  TO  WAIVE 
PRINTING  OF  PART  OF  RECORDS 

Appellant,  United  States  of  America,  in  accord- 
ance with  Rule  17(6),  Rules  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  hereby 
designates  for  printing  the  following  parts  of  the 
records  in  the  above-entitled  cases  material  to  the 
consideration  of  the  appeals  and  further  moves  as 
follows : 

1.  Designates  for  printing  the  entire  record  in 
the  case  of  United  States  vs.  Monte  L.  Wolf,  Ex- 
ecutor of  the  Estate  of  Harry  J.  Wolf,  Deceased 
(No.  15,011),  with  the  exception  of  Joint  Exhibit 
No.  1. 

2.  Moves  for  an  order  that  the  record  in  the 
aforesaid  case  of  United  States  vs.  Monte  L.  Wolf, 
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Executor  of  the  Estate  of  Harry  J.  Wolf,  Deceased 
(No.  15,011),  shall  also  constitute  the  record  in  the 
case  of  United  States  vs.  Manuel  Schnitzer,  Harold 
Schnitzer,  Leonard  Schnitzer,  Executors  of  the 
Estate  of  Sam  Schnitzer,  Deceased  (No.  15,015), 
and  it  shall  be  mmecessary  to  print  the  record  in  the 
said  case  (No.  15,015)  with  the  exception  only  of 
the  following  portions  of  the  record  in  said  case 
(No.  15,015)  which  shall  be  printed: 

(a)  Pre-trial  order  (excluding  exhibits). 

(b)  Findings  of  fact  and  conclusions  of  law. 

(c)  Judgment  order. 

(d)  Notice  of  appeal. 

3.  Designates  for  printing  the  entire  record  in 
the  case  of  United  States  vs.  Monte  L.  Wolf,  Trans- 
feree of  the  Estate  of  Jennie  Wolf,  Deceased  (No. 
15,012),  including  all  exhibits  attached  thereto  save 
and  except  for  Joint  Exhibit  No.  1. 

4.  Moves  for  an  order  that  the  record  in  the 
aforesaid  case  of  United  States  vs.  Monte  L.  Wolf, 
Transferee  of  the  Estate  of  Jennie  Wolf,  Deceased 
(No.  15,012),  shall  also  constitute  the  record  in  the 
cases  of  United  States  vs.  Blossom  M.  Grayson, 
Transferee  of  the  Estate  of  Jennie  Wolf,  Deceased 
(No.  15,013),  and  United  States  vs.  Charlotte  C. 
Cohon,  Transferee  of  the  Estate  of  Jennie  Wolf, 
Deceased  (No.  15,014),  and  it  shall  be  unnecessary 

•  to  print  the  records  in  the  said  cases  (No.  15,013  and 
No.  15,014)  with  the  exception  only  of  the  following 

1  portions  of  the  records  in  each  of  said  cases  (No. 
15,013  and  No.  15,014)  which  shall  be  printed  re- 

.'  spectively; 


78  United  States  of  America  vs. 

(a)  Pre-trial  orders  in  each  of  the  cases  (No. 
15,013  and  No.  15,014).  (Excluding  exhibits.) 

(b)  The  findings  of  fact  and  conclusions  of  law  in 
each  of  said  cases  (No.  15,013  and  No.  15,014). 

(c)  The  judgment  orders  in  each  of  said  casea 
(No.  15,013  and  No.  15,014). 

(d)  Notice  of  appeal. 

5.  Moves  that  all  of  the  records  in  the  aforesaid 
cases,  including  Joint  Exhibit  No.  1,  may  be  re- 
ferred to  by  either  party  in  briefs  and/or  argument, 
even  though  not  designated  for  printing,  as  if  the 
entire  records  in  said  cases  had  been  printed. 

6.  Designates  additionally  for  printing  in  the 
printed  records  in  United  States  vs.  Monte  L.  Wolf, 
Executor  of  the  Estate  of  Harry  J.  Wolf,  Deceased 
(No.  15,011),  and  in  United  States  vs.  Monte  L. 
Wolf,  Transferee  of  the  Estate  of  Jennie  Wolf, 
Deceased  (No.  15,012),  the  following: 

(a)  Statement  of  points  upon  which  defendant- 
appellant  intends  to  rely; 

(b)  Motion  and  order  for  consolidation  of  these 
cases  for  briefing  and  hearing;  and 

(c)  This  designation  and  order. 

The  undersigned  states  to  the  Court  as  the  reason 
for  not  printing  the  complete  records  in  cases  num- 
bered 15,013,  15,014  and  15,015  that  the  printing 
thereof  would  involve  repetition  of  matter  already 
included  in  cases  numbered  15,011  and  15,012,  re- 
spectively, and  the  undersigned  further  submits  that 
the  cost  of  printing  Joint  Exhibit  No.  1  would  be 
excessive. 


\ 
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Dated:  February  24,  1956. 

/s/  CHARLES  K.  RICE, 

Acting  Asst.  Attorney  General, 
Attorney  for  Appellant 

Certificate  of  Service  attached. 

[Endorsed]  :  Filed  Feb.  27, 1956.  Paul  P.  O'Brien, 
Clerk. 
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NAMES  AND  ADDRESSES  OF  ATTORNEYS 

CHARLES  K.  RICE, 

Asst.  U.  S.  Attorney  General, 
Dept.  of  Justice,  Washington,  D.  C, 

C.  E.  LUCKEY, 

United  States  Attorney, 
VICTOR  E.  HARR, 

Asst.  U.  S.  Attorney, 
United  States  Courthouse, 
Portland,  Oregon, 

For  Appellant. 

JACOB,  JONES  &  BROWN, 

Public  Service  Building, 

Portland  4,  Oregon,  and 
S.  J.  BISCHOFF, 

902  Cascade  Building, 

Portland,  Oregon, 

For  Appellee. 


In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon 

Civil  No.  7099 

BLOSSOIM  M.  GRAYSON,  Transferee  of  the  Es- 
tate of  Jennie  Wolf,  deceased.        Plaintiff, 

vs. 

THE  UNITED  STATES  OF  AJVIERICA, 

Defendant. 

PRE-TRIAL  ORDER 

At  this  time  the  above  entitled  cause  came  on  for 
pre-trial  before  the  undersigned  Judge  of  the  above 
entitled  Court.  Plaintiff  appeared  herein  by  S.  J. 
Bischoff,  her  Attorney.  Defendant  appeared  herein 
by  and  through  C.  E.  Luckey  and  as  its  Attorney. 

The  follomng  are  the  agreed  facts: 

I. 

During  the  calendar  years  1942  and  1943,  and  un- 
til her  death  on  April  8,  1945,  Jennie  Wolf  was  a 
resident  of  the  County  of  Multnomah,  State  of  Ore- 
gon, and  was  then  and  until  her  death,  a  citizen  of 
The  United  States  of  America. 

II. 

Jennie  Wolf  was  a  partner  in  the  partnership  of 
Alaska  Junk  Company  during  said  years,  having  a 
one-fourth  interest  in  said  partnership,  which  part- 
nership interest  continued  imtil  the   date   of  her 
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death;  that  jilamti^ff  is  the  transferee  of  the  estate 
of  Jennie  Wolf,  deceased,  by  Tirtiie  of  the  provi- 
sions of  the  will  of  Jernne  Wolf  wlierem  her  inter- 
est in  the  said  partner^p  rested  in  her  three  chil- 
dren, the  plaintiff  herein,  and  Monte  L.  'W^'?lf  and 
Charlotte  C  Cc^on,  each  of  them  aec  :i^ 

third  in  said  partnership  interest  oi 
Wolf,  deceased. 

HL 
At  all  the  times  from  September  1.  1S4T.  *      ^1 
inebiding  October  31,  1952,  Hng^  BL  E  :  _c 

duly  commissioned,  qualified  and  £  .  ited 
States  Collector  of  Revenue  f :r  :lr  1^1-^^  of 
Or^on  and  the  said  Hugh  H.  Eaiie  is  i.  r  in 

office  and  was  not  in  o&ee  at  flie  ^    - 
meneement  of  this  action. 

IV. 
At  all  the  times  from  Julv  17.  1933;  to  and  in- 
cluding August  31,  1947,  James  W.  Mahnicy  was 
the  duly  commissioned,  qualified  and  acting  United 
States  Collector  of  Xntemal  Bevenue  for  flie  Dis- 
trict of  Oregon  and  the  said  James  W.  Z '  ^  is 
no  longer  in  office  and  was  not  in  ~  " 
of  the  commencement  of  this  action. 

Y. 
During  all  "Qie  times  menfioiied  herein,  tibe  deee-| 

dent  Jennie  Wolf  kept  her  i)ersonal  books  and 
made  and  filed  her  income  and  Tictoiy  tax  retumsj 
on  the  cash  receipts  and  disbursements  and  calcn-j 
dar  Tear  basis. 


Blossoin  M.  (t'rai/son  5 

vr. 

Diiriiif^  \\w  taxable^  ycai's  IIML5  and  IfM;',  whiles 
said  .I('niii(^  Wolf  was  a  TiicmIxT  ol'  said  |)aflii('r- 
sliip  (»r  Alaska  Jiiidv  Company,  llic  said  ])arlii('i'slii]) 
kc])t  its  hooks  of  account,  and  filed  its  pariiicr-slii]) 
income;  U\x  inroi-inaf  ion  iciMiwis  on  a  cak^ndar  year 
and  accrual  })asis. 

VII. 

Foi-  ilic  cnlcndni-  yen'  lfH2,  Akaska  Jnnk  Com- 
pany n!por1('<|  {j,ross  s.-ilcs  in  llic  Miiionni  oC  ^li^Or^cS,- 
.'{Sl.Td  on  its  |)ar-1?i('i'sliip  inccMnc  lax  ini'or'niaiion 
rcjui-n  filed  on  oi- ahonl  Mnrcli  If),  lJ)!:k  Iiiclndcd  in 
said  j^ross  sales,  wei'e  eei'lnin  sales  of  ineT'cJiandiso 
madci  and  delive?'ed  io  a  coriwration  known  as 
"Oregon  I'llecji-ie  Sleel  i^^llin,L;•  Mills"  in  flie  snrn 
of  $24l>,f)7r)..Sf),  file  aiMoniil  of  said  if  ems  beinp^  car- 
fied  on  file  hooks  of  said  Alaska  .Jnnk  Company  as 
aeeonnfs  i'e(M'i\ahle. 

VTTT. 

The  nel.  income,  as  re|)or1.ed  on  flie  iiifoi-mnf ion 
t.MX  refnrn  of  Alaska  dnnk  C()mj)any  r<»i"  HMli,  wns 
in  file  ainounf  of  $li:U),  12:5.45  of  wliieli  amount,  the 
dece.ised,  demiie  Wolf,  reported  on  her  individual 
ine(»ine  ;iiid  victor}'"  tax  ?'ein?"n  the  sum  of  $54,- 
()!)().H(),  s.'iid  i;\\  refnrn  heinn"  filed  on  of  l)(>fore 
Mni-eli  IT),  l!)i:5,  ;iii(|  llie  s:iid  deiinie  Wolf  i)aid  tho 
said  taxes  due  Ihei'eon  1(»  said  dames  AV.  Afaloney, 
tin;  then  Colleelor  of  infej-nnl  Revenue  Tor  flie  Dis- 
trict of  ()re!';oji. 

TX. 

For  the  calendai-  year  194.'},  Akiska  dunk  Com- 
pany reported  gross  sales  in  the  amount  of  $1,463,- 
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365.76  on  its  partnership  income  tax  information 
return  filed  on  or  before  March  15,  1944.  Inchided 
in  said  gross  sales,  was  merchandise  sold  and  deliv- 
ered to  the  said  corporation  knowoi  as  "Oregon 
Electric  Steel  Rolling  Mills"  in  the  sum  of  $103,- 
365.76,  the  amount  of  said  item  being  carried  on 
the  books  of  said  Alaska  Junk  Company  as  an  ac- 
count receivable. 

X. 
The  net  income  as  reported  on  the  information 
tax  return  of  the  Partnership  Alaska  Junk  Com- 
pany for  the  calendar  year  1943  in  the  amount  of 
$246,055.71  of  which  the  deceased  Jennie  Wolf  re- 
ported on  her  individual  income  and  victory  tax 
return,  the  sum  of  $56,613.93,  said  tax  return  being 
filed  on  or  before  March  15,  1944,  and  said  Jennie 
Wolf  paid  the  taxes  due  thereon  on  or  before  said 
date  to  said  James  W.  Maloney,  the  then  Collector 
of  Internal  Revenue  for  the  District  of  Oregon. 

XI. 

In  computing  the  net  income  of  Alaska  Junk 
Company  for  the  calendar  year  1943,  a  loss  was 
claimed  on  its  income  tax  information  return  of 
$202,350.60  for  bad  debts  on  account  of  the  afore- 
mentioned merchandise  sold  and  delivered  to  said 
Oregon  Electric  Steel  Rolling  Mills,  the  amount  of 
which  said  items  had  theretofore  been  carried  on 
the  books  of  the  Alaska  Junk  Company  as  accounts 
receivable. 

XII. 

On  or  about  March  3,  1947,  the  Conmiissioner  of 


BloHHom  M.  (irayHon  7 

Internal  Kovcnue  detciTnincf]  iliat  llie  alonTrien- 
tioned  loKH  on  account  of  nicn^liarulisf!  KolrJ  an(i  de- 
livered to  Oregon  Electric  St(;el  itollin^  Mills  con- 
stituted a  capital  contribution  to  said  Corporation 
and  was,  therefore,  not  a  jjroper  had  deht  deduc- 
tion. 

XTir. 

On  or  about  March  'i,  lfJ47,  tb(;  ConinriJHHioner  of 
Internal  Revenue  determined  a  deficiency  in  in- 
come; and  victory  tax  for  the  calendar  year  1943 
against  plaintiff  herein,  Hlossom  M.  Oraynon,  aw 
Transfei-ef  of  the  Ksfate  of  derjnifi  Wolf,  by  reaHon 
of  llic  disallowance  of  llic  y.-iid  bad  debt  deduction 
Ihaf  had  be(?n  taken  on  the  in  formal  ion  lax  returri  of 
Alaska  Junk  Company. 

XTV. 

On  dune  2,  1947,  thr'  plainliff,  Hlossom  M.  Oray- 
8on,  as  transferee  of  the  Kstat(^  of  .Jennie  Wolf,  filed 
her  yx'tifion  with  The  Tax  Couriof  Uie  United  StatcB 
in  Docket  No.  14278  contend  in  j<  that  the  detennina- 
tion  of  the  Commissioner  of  JnteiTjal  Revenue,  to 
the  effect  that  said  accounts  rcceivabh.-  of  the  Ore- 
^c)n  Electric  Steel  Rollinj^  Mills  were  in  fact  capital 
contributions,  was  erroneous.  Ux)on  hearinj^  the 
matter,  the  Tax  Coui-t  of  the  United  States  det^^r- 
mined  the  issues  in  favor  of  the  Commissioner  of 
Internal  Revenue  and  promulj^ated  its  findinj^  of 
fact  and  opinion  on  July  14,  1949. 

The  Court  withheld  entry  of  its  decision,  jjur- 
suant  to  Rule  50  of  its  Rules  of  Practice,  for  the 
purpose  of  permitting  the  parties  to  submit  compu- 
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tations  of  the  proper  tax  liability  pursuant  to  the 
Court's  opinion.  The  Commissioner  filed  his  com- 
putation on  October  6,  1949,  showing  a  total  liabil- 
ity of  $42,273.99  due  and  owing  by  the  transferees 
of  the  Estate  of  Jennie  Wolf,  deceased.  On  Novem- 
ber 7,  1949,  the  plaintiff,  Blossom  M.  Grayson,  as  one 
of  the  transferees  of  the  Estate  of  Jennie  Wolf,  filed 
her  acquiescence  in  the  computation  submitted  by 
the  Commissioner.  Thereafter,  on  November  9, 
.1949,  the  Court  entered  its  final  order  and  decision 
determining  a  deficiency  on  the  part  of  the  plain- 
tiff, Blossom  M.  Ch-ayson,  as  transferee  of  the  Estate 
of  Jennie  Wolf,  in  income  and  victory  tax  for  the 
calendar  year  1,043,  for  one-third  of  the  amount  of 
$42,273.,09,  being  the  amount  of  the  deficiency  as- 
sessed against  the  three  transferees  of  Jennie  Wolf 
by  reason  of  the  said  determination. 

Thereafter,  on  January  4,  1950,  the  plaintiff,  Blos- 
som M".  Orayson,  as  transferee  of  the  P^state  of  Jen- 
nie Wolf,  prosecuted  an  appeal  from  the  decision  of 
The  Tax  Court  of  the  United  States  Court-  of  Ap- 
peals for  the  Ninth  Cirr.riit.  The  Ninth  (Circuit  ren- 
dered a  x^p.v  curiam  opinion  under  date  of  July  24, 
1950,  affirming  the  decision  of  the  Tax  Court-.  On 
October  30,  1950,  the  plaintiff,  Blossom  M.  Grayson, 
as  transferee  of  the  Kstnte  of  Jennie  Wolf,  peti- 
tioned the  Supreme  Court  of  the  XJnitef?  Htates  for 
a  writ  of  certiorari  to  review  the  judgment  of  the 
Court  of  Appeals.  The  Supreme  Court  denied  cer- 
tiorari on  January  2,  1951  (340  [T.H.  91 1 ), 

The  parties  stipulate  that  the  findings  of  fact  and 
the  opinion  of  the  Tax  Court  and  the  \)v.r  curiam 


opinioa  and  judgment  of  the  (Irtxirx.  of  Appeals  for 
the  Ninth  Circuit  are  to  be  eomadered  as  part  of 
the  evidence  and  record  before  this  Court;  that  said 
findings  of  fact  and  opinions  are  reported  in  the 
report  of  the  Tax  Court  proceedings  entitled  Sam 
Schnitzer,  et  al  ts.  Commissioner  of  Internal  Rev- 
enue at  13  T.C.  43,  and  in  the  report  of  the  Court 
of  Appeals  j^roceeding  of  the  same  name  at  1S3  F. 
2d,  TO;  and  that  said  reports  are  hereby  inccrpo- 
rated  and  made  a  part  of  this  stipulation. 

XV. 

On  December  30, 1949.  piainriff  Blossom  M.  Grav- 
son,  as  transferee  of  the  Estate  of  Jennie  Wolf,  paid 

^he  deficiency  asserted  as  aforesaid  and  determined 
oj  the  said  judgment,  to  Hugh  EL  Earle.  the  then 
Collector  of  Internal  Revenue  for  the  District  of 
Oregon,  the  amount  so  paid  bv  plaintiff  being  §11,- 
091.33,  being  one-third  of  the  total  of  the  deficiency 
determined  as  against  the  three  transferees  of  Jen- 
nie Wolf,  deceased. 

XYI. 
By  reason  of  the  income  and  victory  tax  pay- 
ments made  on  the  origrinal  return  of  Jennie  Wolf 
and  the  payments  made  on  account  of  the  defi- 
ciencies determined  by  the  Commissioner  of  Inter- 
nal Revenue  and  affirmed  by  The  Tax  Court  of  the 
United  States  as  aforesaid,  together  with  the  inter- 
est on  said  deficiencies,  the  said  taxpayer  and  her 
three  transferees  paid  income  and  victory  taxes,  to- 
gether with  the  interest  on  the  deficiencies,  in  the 
amount  of  $93,915.17  for  the  taxable  vear  1943. 
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XVII. 

By  virtue  of  the  determination  of  the  Commis- 
sioner of  Internal  Revenue,  the  decision  of  the  Tax 
Court  of  the  United  States,  the  affirmance  of  that 
decision  by  the  Court  of  Appeals  for  the  Ninth  Cir- 
cuit and  the  denial  of  the  petition  for  certiorari  by 
the  United  States  Supreme  Court,  as  aforesaid,  it 
has  been  adjudicated  in  effect  that  the  merchandise 
sold  and  delivered  by  Alaska  Junk  Company  to 
Oregon  Electric  Steel  Rolling  Mills  were  not  sales 
but  capital  contributions. 

As  a  result  of  said  adjudication,  it  follows  that 
the  "sales"  to  Oregon  Electric  Steel  Rolling  Mills 
were  erroneously  carried  on  the  books  of  the  Alaska 
Junk  Company  as  accounts  receivable;  they  were 
erroneously  included  in  the  gross  income  of  the 
partnership  for  1942  and  1943 ;  the  income  and  vic- 
tory taxes  paid  by  the  partners  including  Jennie 
Wolf  on  their  distributive  shares  therefrom  under 
the  original  returns,  were  erroneously  paid ;  and  the 
amounts  of  such  "sales"  should  have  been  excluded 
from  the  gross  income  of  Alaska  Junk  Company, 
thus  reducing  the  amount  of  the  net  income  report- 
able by  said  Alaska  Junk  Company,  and  thus  re- 
ducing the  amount  of  income  reportable  by  the 
deceased,  Jennie  Wolf,  on  her  individual  income 
and  victory  tax  return  for  the  taxable  year  1943. 

XVIII. 

On  or  about  June  21,  1951,  plaintiff  Blossom  M. 
Grayson,  as  transferee  of  the  Estate  of  Jennie  Wolf, 
filed  with  the  Collector  of  Internal  Revenue  for  the 
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District  of  Oregon,  on  Form  843,  a  claim  for  re- 
fund of  one-third  of  tax  and  interest,  to-wit,  one- 
third  of  the  sum  of  $43,738.35,  together  with  inter- 
est thereon  as  provided  by  law,  a  copy  of  which 
claim  is  attached  to  the  complaint  herein.  It  is  stip- 
ulated that  the  copy  of  the  claim  attached  to  the 
complaint  herein  is  a  tnie  and  correct  copy  of  the 
claim  filed  as  aforesaid  and  may  be  marked  and 
admitted  as  "Plaintiff's  Pre-trial  Exhibit  No.  1". 

XIX. 

On  or  about  August  1,  1951,  the  Commissioner  of 
Internal  Revenue  notified  the  plaintiff,  as  trans- 
feree of  the  Estate  of  Jennie  Wolf,  by  registered 
mail,  that  her  said  claim  for  refund  had  been  dis- 
allowed. 

XX. 

That  the  said  sum  of  $43,738.35  has  not  been  re- 
paid to  the  decedent  Jennie  Wolf  and/or  her  trans- 
ferees and/or  the  plaintiff  herein. 

XXI. 

In  its  returns  for  the  years  1942  and  1943,  the 
partnership,  Alaska  Jimk  Company,  reported  sales, 
costs  of  sales,  gross  profits,  other  incomes,  total  in- 
comes, deductions  and  net  incomes  as  follows: 

1942  1943 

Sales S  2,038,384.76  $  1,463,363.19 

Cost  of  Sales 1,331,840.34  521,662.19 

Gross  profits _    S     706,544.42  $     941,701.00 

Other  income 2,410.12  4,782.31 

Total  Income S     708,954.54  $     946,483.31 

Deductions...- (a)   472,831.09  (a)   700,427.60 

Net  income S     236,123.45  $     246,055.71 
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(a)  Total  deductions  claimed  for  1942  and  1943  included  bad 
debts  in  the  respective  amounts  of  $1,971.24  and  $206,008.92. 

XXII. 

In  computing  the  amount  of  the  refund  claimed 
by  the  plaintiff,  as  set  forth  in  the  claim  referred 
to  in  paragraph  XVIII,  the  plaintiff  eliminated 
the  merchandise  sold  and  delivered  to  Oregon  Elec- 
tric Steel  Rolling  Mills  in  the  amount  of  $243,- 
975.86  and  $103,365.76  from  the  gross  sales  re- 
ported in  the  original  returns  of  the  partnership, 
as  aforesaid,  thus  computing  the  refund  on  the 
basis  of  gross  sales  in  the  amount  of  $1,794,408.90 
and  $1,359,997.43  for  the  years  1942  and  1943,  re- 
spectively. 

XXIII. 

In  computing  the  amount  of  refund  claimed  by 
plaintiff,  as  set  forth  in  the  claim  referred  to  in 
paragraph  XVIII,  the  plaintiff  used  the  same  cost 
of  sales  reported  in  the  original  returns  of  the 
partnership,  that  is,  $1,331,840.34  and  $521,662.19 
for  the  years  1942  and  1943,  respectively.  The 
plaintiff  did  not  eliminate  the  cost  of  the  merchan- 
dise sold  and  delivered  to  Oregon  Electric  Steel 
Rolling  Mills,  that  is,  plaintiff  did  not  reduce  the 
cost  of  sales  as  reported  in  the  original  returns  of 
the  partnership  by  the  actual  cost  of  the  merchan- 
dise sold  and  delivered  to  Oregon  Electric  Steel 
Rolling  Mills. 

xxrv. 

The  parties  stipulate  that  the  merchandise  sold 
and  delivered  to  Oregon  Electric  Steel  Rolling  Mills 
for  the  vears  1942  and  1943,  tho  amounts  of  which 
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have  been  excluded  from  gross  income  in  comput- 
ing the  refund  chiimed  by  the  plaintiff,  had  a  cost 
of  $159,389.43  and  $36,849.89,  respectively. 

xxv. 

The  difference  in  the  amount  of  income  and  vic- 
tory tax  of  the  deceased  Jennie  Wolf,  as  reported 
on  her  original  income  and  victory  tax  return  for 
1943,  together  with  the  deficiency  and  interest  paid, 
as  aforesaid,  and  the  amount  of  income  and  victory 
tax  for  the  taxable  year  1943  after  eliminating  from 
gross  sales  of  the  partnership  (Alaska  Junk  Com- 
pany) the  merchandise  sold  and  delivered  to  Oregon 
Electric  Steel  Rolling  Mills,  is  the  sum  of  $39,- 
075.29. 

The  difference  in  the  amount  of  income  and  vic- 
tory tax  of  the  deceased,  Jennie  Wolf,  as  reported 
on  her  original  income  and  victory  tax  return  for 
1943,  together  with  the  deficiency  and  interest  paid, 
as  aforesaid,  and  the  amount  of  income  and  victory 
tax  for  1943  after  eliminating  from  gross  sales  of 
the  partnership  (Alaska  Junk  Company)  the  mer- 
chandise sold  and  delivered  to  Oregon  Electric  Steel 
Rolling  Mills  and  the  cost  of  said  merchandise,  is 
the  sum  of  $24,487.71. 

The  parties  stipulate  that  the  above  computations 
are  true  and  correct  and  that  in  the  event  the 
Court  shall  determine  that  the  prosecution  of  this 
action  is  not  barred  by  Section  322(c)  of  the  In- 
ternal Revenue  Code  of  1939,  or  by  the  principle  of 
res  ad  judicata,  and/or  the  doctrine  of  collateral 
estoppel,  the  judgment  to  be  entered  in  favor  of  the 
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plaintiff  and  the  other  two  transferees  of  the  Estate 
of  Jennie  Wolf,  deceased,  shall  be  in  accordance 
with  and  for  the  amount  of  overpayment  shown  in 
whichever  of  the  above  computations  is  determined 
by  the  Court  to  be  applicable  under  the  circum- 
stances, to-wit: 

One-third  of  $39,075.29  or  $13,025.09  for  each 
of  said  transferees;  or 

One-third  of  $24,487.71  or  $8,162.57  for  each 
of  said  transferees, 

as  the  case  may  be;  (plus  interest  as  provided 
by  law). 

XXVI. 
That  in  the  computation  submitted  by  the  Com- 
missioner of  Internal  Revenue  on  October  6,  1949, 
pursuant  to  Rule  50  of  the  Tax  Court's  Rules  of 
Practice,  as  indicated  in  paragraph  XIV  above,  the 
amount  of  sales  which  the  Tax  Court  concluded 
were  capital  contributions  were  not  eliminated  from 
the  gross  sales  as  originally  reported  by  the  part- 
nership, nor  was  the  cost  of  such  sales  eliminated 
from  the  cost  of  goods  sold  as  originally  reported 
by  said  partnership.  That  the  plaintiff,  as  trans- 
feree of  Jennie  Wolf,  deceased,  on  November  7, 
1949,  filed  her  acquiescence  in  the  computation  sub- 
mitted by  the  Commissioner  of  Internal  Revenue, 
and  that  on  November  9,  1949,  the  Tax  Court  en- 
tered its  final  order  and  decision  in  the  matter.  A 
true  and  correct  copy  of  said  computation,  acquies- 
cence and  decision  is  attached  hereto,  and  it  is 
stipulated  that  the  same  may  be  admitted  in  evi- 
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dence  and  marked  as  "Defendant's  Pre-Trial  Ex- 
hibit 1". 

xxvn. 

The  Tax  Court  i)roceedings  entitled  *'Sam 
Schnitzer  et  al  v.  Commissioner  of  Internal  Reve- 
nue", Docket  Nos.  14208,  14209,  14278,  14279,  14280 
and  14372,  reported  in  13  T.C.  43,  are  as  shown  and 
contained  in  the  transcript  of  record  No.  12471, 
which  transcript  accompanied  the  petition  for  a 
writ  of  certiorari  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  It  is  stipulated  by 
the  parties  that  said  transcript  is  a  true  and  cor- 
rect copy  of  the  pleadings,  findings  of  fact,  opinion 
and  decision  of  the  Tax  Court  in  said  proceedings, 
and  pertinent  testimony  and  evidence  adduced 
therein,  together  mth  the  petition  for  review  and 
per  curiam  opinion  and  judgment  of  the  Court  of 
Appeals  for  the  Ninth  Circuit.  It  is  further  stipu- 
lated that  said  copy  of  the  transcript  of  the  Tax 
Court  proceedings  as  aforesaid,  may  be  marked  and 
admitted  in  evidence  as  "Joint  Pre-Trial  Exliibit 
No.  1". 

Plaintiff's  Contentions 

Plaintiff  contends  as  follows: 

I. 

That  since  the  partnership  reported  its  income  on 
the  accrual  basis  and  the  sales  made  to  Oregon 
Electric  Steel  Rolling  Mills  were  regarded  by  the 
partnership  as  bona  fide  sales  and  caiTied  on  the 
books  as  accounts  receivable,  the  partnership  was, 
as  a  matter  of  law,  compelled  to  report  the  said 
sales  as  a  part  of  its  gross  income  and  to  include 
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the  same  as  gross  income  in  reporting  the  distribu- 
tive shares  of  the  partners  and  in  the  net  income  of 
the  partnership ;  that  the  partners  were,  as  a  matter 
of  law,  compelled  to  report  in  their  individual  in- 
come tax  returns  as  income,  the  amount  reported 
by  the  partnership  as  their  distributive  shares 
which  included  the  income  from  the  sales  made  to 
said  Oregon  Electric  Steel  Rolling  Mills  and  the 
individual  partners,  including  Jennie  Wolf,  did  in- 
clude in  her  individual  income  tax  return  for  the 
year  1943,  her  distributive  share  of  the  income  of 
the  partnership  as  it  was  reported  by  the  partner- 
ship in  its  information  return,  which  included  in- 
come from  the  sales  to  Oregon  Electric  Steel  Roll- 
ing Mills  as  aforesaid,  and  Jennie  Wolf  paid  the 
income  taxes  and  victory  taxes  due  thereon;  that 
since  the  Commissioner  of  Internal  Revenue  dis- 
allowed the  loss  resulting  from  the  failure  of  the 
Oregon  Electric  Steel  Rolling  Mills  to  pay  said 
accoimt  receivable  for  the  merchandise  sold  to  it  as 
aforesaid,  and  the  Commissioner  elected  to  treat 
the  delivery  of  the  merchandise  by  the  partnership 
to  said  corporation  as  a  contribution  to  capital  of 
the  corporation,  and  determined  a  deficiency  by  rea- 
son of  the  disallowance  of  said  bad  debt  loss  deduc- 
tion, and  the  Court  affirmed  the  determination  of 
the  Conunissioner,  the  payment  of  taxes  on  the  por- 
tion of  the  income  determined  to  be  capital  contri- 
bution, was  erroneous  and  resulted  in  an  over- 
payment in  that  the  delivery  of  said  merchandise 
by  the  partnership  to  the  said  coi'poration  could 
not  ])e  sales  and  capital  contributions  at  the  same 
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time,  and  since  said  delivery  of  merchandise  would 
not  constitute  sales,  it  was  improperly  included  in 
the  net  income  and  the  taxes  paid  thereon  were 
erroneously  paid. 

IT, 
This  action  to  recover  the  taxes  erroneously  paid 
as  aforesaid,  is  not  barred  by  Section  322(c)  of  the 
Internal  Revenue  Code,  but  comes  mthin  the  pro- 
vision of  Subdivision  2  of  the  exceptions  to  Section 
322(c)  of  the  Internal  Revenue  Code,  in  that  the 
amount  collected  was  in  excess  of  the  amount  com- 
puted in  accordance  with  the  decision  of  the  Board 
(Tax  Court)  ;  that  the  claim  for  refund  did  not 
accrue  until  after  the  affirmance  of  the  Commis- 
sioner's determination  by  the  Courts  and  the  pay- 
ment of  the  deficiency  determined  thereby,  and  the 
Tax  Court  of  the  United  States  had  no  jurisdiction, 
referred  to  herein,  to  determine  any  refund,  either 
in  the  ori spinal  decision  or  in  the  judgment  entered 
upon  the  computation  under  Rule  50. 

III. 

k  The  judgement  of  the  Tax  Court  of  the  United 
States  is  not  res  adjudicata  in  that  the  subject  mat- 
ter of  the  proceeding  in  the  Tax  Court  of  the 
United  States  was  not  the  same  as  in  this  action 
and  the  proceedings  in  the  two  cases  were  be- 
tween different  parties.  The  Tax  Court  of  the 
United  States  had  no  jurisdiction  under  the  plead- 
ings in  that  proceeding  to  determine  the  present 
claim  for  refund. 
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Defendant's  Contentions 

I. 

This  Action  is  Barred  by  Section  322(c)  of  the 
Internal  Revenue  Code  of  1939. 

The  present  suit  involves  the  same  tax  for  the 
same  taxable  year  1943  as  was  involved  in  the  pro- 
ceedings instituted  by  the  plaintiff  and  related  tax- 
payers before  the  Tax  Court  of  the  United  States 
for  redetermination  of  the  deficiency  in  respect  of 
their  income  tax  for  that  taxable  year. 

Under  the  circumstances  this  action  is  barred  by 
Section  322(c)  of  the  Code.  With  certain  excep- 
tions not  applicable  here,  the  statute  expressly  pro- 
vides that  when  a  petition  is  filed  with  the  Tax 
Court,  which  was  the  case  here,  no  suit  shall  be 
instituted  in  any  court  for  recovery  of  any  part  of 
"the  tax  for  the  taxable  year"  in  respect  of  which 
the  Commissioner  of  Internal  Revenue  has  deter- 
mined a  deficiency. 

The  important  thing  with  this  statute  is  the  fil- 
ing of  a  petition  in  the  Tax  Court,  rather  than  the 
decision  of  the  Court.  The  taxpayer  who  elects  to 
invoke  the  jurisdiction  of  the  Tax  Court  must  ac- 
cept this  consequence,  and  it  is  clear  under  the  de- 
cided cases  that  the  plaintiff  has  no  right  to  sue 
the  United  States  in  this  case. 

II. 

The    Determination    of    the    Tax    Court    Is    Res 
Judicata 
In  the  alternative,  if  this  Court  does  not  con- 
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sider  that  Section  322(c)  of  the  1939  Code  effec- 
tively bars  this  action,  then  it  is  barred  by  an 
appUcation  of  the  principles  of  res  judicata.  The 
same  tax  liability,  the  same  tax  year,  and  the  same 
parties  or  their  privies  are  involved  in  the  instant 
suit  as  in  the  prior  adjudication. 

Upon  hearing  the  same  matter  in  the  prior  pro- 
ceedings, the  Tax  Court  decided  the  issues  raised 
by  the  pleadings  in  favor  of  the  Commissioner  of 
Internal  Revenue  and  promulgated  its  findings  of 
fact  and  its  opinion  on  July  14,  1949  (13  T.C.  43). 
The  Court  witlilield  entry  of  its  final  order  and  de- 
cision, pursuant  to  Rule  50  of  its  Rules  of  Prac- 
tice, for  the  purpose  of  permitting  the  parties  to 
submit  computations  of  the  proper  tax  liability  pur- 
suant to  the  Court's  opinion. 

Tlie  Commissioner  filed  his  computation  on  Octo- 
ber 6,  1949,  showing  a  total  liability  of  $42,273.99 
due  and  owing  by  the  transferees  of  the  Estate  of 
Jennie  TVolf,  deceased.  The  plaintiff,  one  of  the 
transferees  of  said  Estate,  along  with  the  other 
transferees,  had  ample  opportimity  under  Rule  50 
to  present  their  objections  to  the  Commissioner's 
computation  of  their  tax  liability  in  accordance 
vdih  the  Court's  opinion. 

Instead  of  objecting  to  the  Commissioner's  com- 
putation, plaintiff  and  the  other  transferees  of  the 
Estate  of  Jennie  Wolf,  deceased,  acquiesced  on  No- 
vember 7,  1949,  in  the  computation  submitted  to  the 
Court  by  the  Commissioner,  and  the  Court  entered 
its  order  and  decision  accordingly  on  November  9, 
1949.  This  final  order  and  decision,  determining  a 
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deficiency  of  $42,273.99  due  and  owing  by  said 
Estate,  was  affirmed  on  January  4,  1950,  by  the 
Court  of  Appeals  for  the  Ninth  Circuit  (183  F.2d 
70). 

It  is  now  too  late,  it  is  submitted,  for  the  plain- 
tiff and  the  other  taxpayers  to  ask  that  any  errors 
in  the  Rule  50  computation  be  corrected.  The  deci- 
sion of  the  Tax  Court  which  was  affirmed  by  the 
Court  of  Appeals  for  this  Circuit  is  a  final  decision 
which  set  at  rest  forever  all  questions  litigated  or 
which  might  have  been  litigated. 

The  plaintiff,  it  is  submitted,  has  already  clearly 
had  his  day  in  Court,  and  should  not  be  permitted 
to  relitigate  the  same  issues  in  this  Court,  as  a  plain 
matter  of  justice  and  equity. 

III. 

Plaintiff's     Recovery     is     Properly     Denied     on 
Grounds  of  Estoppel. 

In  the  alternative,  if  this  Court  does  not  consider 
that  Section  322(c)  and/or  the  principle  of  res 
judicata  effectively  barred  this  action,  then  it  is 
contended  that  the  plaintiff  is  estopped  by  the  deci- 
sion of  the  Tax  Court  and  by  her  acquiescence  in 
the  computation  of  the  tax  deficiency  so  ordered 
and  decided  by  the  Tax  Court,  as  aforesaid,  from 
any  recovery  herein. 

Issues  of  Fact 

There  are  no  issues  of  fact  for  determination. 
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Issues  of  Law 

I. 

Whether  this  action  is  barred  by  Section  322(c) 
of  the  Internal  Revenue  Code  of  1939,  because  of 
the  prior  proceedings  instituted  before  the  Tax 
Coui-t  of  the  United  States  under  the  provisions  of 
Section  272(a)  of  said  Code? 

11. 

Whether,  in  the  alternative,  the  decision  of  the 
Tax  Court  of  the  United  States,  affirmed  by  the 
Court  of  Appeals  for  the  Ninth  Circuit,  is  res  judi- 
cata upon  a  suit  for  the  recovery  of  any  part  of  the 
tax  paid  in  satisfaction  of  the  deficiency  in  tax  so 
determined  in  the  Tax  Court  proceedings? 

III. 

Which  of  the  computations  set  forth  in  paragraph 
XXV  of  this  Pre-Trial  Order  is  applicable  under 
the  circiunstances  in  the  event  the  Court  shall  de- 
termine that  this  action  is  not  barred  under  Section 
322(c)  of  the  Internal  Revenue  Code  of  1939  or  by 
the  principle  of  res  judicata,  that  is,  whether  the 
amount  of  overpayment  is  $39,075.29,  as  contended 
by  the  plaintiff  and  the  other  transferees  of  the 
Estate  of  Jennie  Wolf,  deceased,  or  $24,487.71  as 
contended  by  the  defendant  ? 

Plaintife^s  Exhibits 
Plaintiff's  Exhibit  No.  1:    Claim  for  Refund. 
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Defendant's  Exhibits 
Defendant's  Exhibit  No.   1:     Computation,   Ac- 
quiescence and  Decision. 

Joint  Exhibits 

Joint  Exhibit  No.  1:  Transcript  of  the  Record 
in  Tax  Court  proceedings  titled:  ^'Sam  Schnitzer 
et  al  V.  Commissioner  of  Internal  Revenue,  Docket 
Nos.  14208,  14209,  14278,  14279,  14280,  14372. 

Certain  exhibits  have  been  identified  and  re- 
ceived as  pre-trial  exhibits,  the  parties  agreeing, 
with  the  approval  of  the  Court,  that  no  further 
identification  of  said  exhibits  is  necessary  and  it  is 
stipulated  that  said  exhibits  shall  be  received  in 
evidence  as  a  part  of  the  stipulated  facts. 

The  Parties  hereto  waive  trial  by  jury  and  agree 
to  the  foregoing  Pre-Trial  Order  and  stipulate  that 
this  action  shall  be  submitted  to  the  Court  for  de- 
termination upon  this  Pre-Trial  Order  and  the 
stipulated  facts  set  forth  therein. 

The  Court  being  fully  advised  in  the  premises; 
now 

Orders,  that  the  foregoing  Pre-Trial  Order  shall 
not  be  amended  except  by  consent  of  both  Parties 
or  to  prevent  manifest  injustice;  and  it  is  further 

Ordered,  that  this  Pre-Trial  Order  supersedes  all 
pleadings. 

Dated  at  Portland,  Oregon,  this  28th  day  of  Feb- 
ruary, 1955. 

/s/  GUS  J.  SOLOMON, 
Judge 
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Approved : 

/s/  S.  J.  Bischoff 
/s/  R.  S.  Jacob 

Attorneys  for  Plaintiff 
/s/  C.  E.  Liickey 

Attorney  for  Defendant 
/s/  John  D.  Picco 

Of  Counsel  for  Defendant 

[Endorsed] :    Filed  Feb.  28,  1955. 


[Title  of  District  Court  and  Cause.] 

FINDINGS    OF    FACT    AND    CONCLUSIONS 

OF  LAW 

This  cause  having  duly  come  on  for  trial,  plain- 
tiff appeared  herein  by  S.  J.  Bischoff,  his  Attor- 
ney, the  defendant  appeared  herein  by  C.  E. 
Luckey,  United  States  Attorney  for  the  District  of 
Oregon,  and  by  John  D.  Picco,  its  attorneys ;  where- 
upon the  cause  was  submitted  to  the  Court  upon  a 
stipulation  of  facts  contained  in  the  Pre-trial  Or- 
der entered  herein  on  the  28th  day  of  February, 
1955,  and  upon  the  exhibits  described  therein,  briefs 
of  the  respective  parties  were  submitted  and  argu- 
ment made  to  the  Court,  the  Court  now  makes  and 
files  herein  the  following: 

Findings  of  Fact 

The  Court  does  hereby  adopt,  and  makes  as  its 
findings  of  fact,  all  of  the  facts  contained  in  the 
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stipulation  of  the  parties  incorporated  in  the  afore- 
said Pre-trial  Order  as  if  herein  fully  and  at 
length  set  forth. 

Upon  the  aforesaid  findings  of  fact,  the  Court 
does  hereby  make  and  file  herein  the  following: 

Conclusions  of  Law 
I. 

That  the  claim  for  refund  filed  by  the  plaintiff 
and  described  in  the  findings  of  fact  is  not  barred 
by  the  provisions  of  Section  322(c)  of  the  Internal 
Revenue  Code  and  the  Court  has  jurisdiction  of 
this  suit  upon  said  claim  by  virtue  of  the  exception 
No.  2  to  Section  322(c)  of  the  Internal  Revenue 
Code. 

II. 

The  plaintiff's  cause  of  action  is  not  barred  by 
the  principles  of  res  judicata  or  collateral  estoppel. 

III. 

In  computing  the  amoimt  of  refund  to  which 
plaintiff  is  entitled,  there  should  be  eliminated  the 
cost  of  merchandise  sold  and  delivered  to  Oregon 
Electric  Steel  Rolling  Mills  and  the  costs  of  sales 
reported  in  the  original  return  should  be  reduced 
by  the  actual  cost  of  the  merchandise  sold  and  de- 
livered to  Oregon  Electric  Steel  Rolling  Mills. 

lY. 

■  Plaintiff  is  entitled  to  a  judgment  against  the 
defendant  for  the  siun  of  $13,025.09  with  interest 
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thereon  at  the  rate  of  6%  per  annum  from  Decem- 
ber 30,  1949,  to  the  date  of  payment  as  required  by 
law,  toj?ether  with  her  costs  and  disbursements  in- 
curred herein. 

Dated:    August  19,  1955. 

/s/  CLAUDE  McCOLLOCH, 
Judge. 

Acknowledgment  of  Service  attached. 
[Endorsed]  :    Filed  Aug.  19,  1955. 


In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon 

Civil  No.  7099 

BLOSSOM  M.  GRAYSON,  Transferee  of  the  Es- 
tate of  Jennie  Wolf,  Deceased,       Plaintiff, 

vs. 

THE  UNITED  STATES  OF  AMERICA, 

Defendant. 
JUDGMENT 

Upon  the  findings  of  fact  and  conclusions  of  law 
duly  made  and  filed  herein,  it  is 

Ordered  and  Adjudged  that  the  plaintiff,  Blossom 
M.  Grayson,  Transferee  of  the  Estate  of  Jennie 
AVolf,  deceased,  do  have  judgment  for  and  recover  of 
and  from  The  United  States  of  America,  the  defend- 
ant herein,  the  sum  of  $13,025.09  with  interest 
thereon  at  the  rate  of  6%  per  annmn  from  Decem- 
ber 30,  1949,  to  date  of  payment  as  required  by  law, 
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and  that  iDlaintiff  have  judgment  for  her  costs  and 

disbursements  incurred  herein  in  the  sima  of  $ 

as  taxed  by  the  Clerk  of  this  Court. 

Dated:   August  19,  1955. 

/s/  CLAUDE  McCOLLOCH, 
Judge 

Acknowledgment  of  Service  attached. 

[Endorsed] :   Filed  August  19,  1955. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To :  Blossom  M.  Grayson,  Transferee  of  the  Estate 
of  Jennie  Wolf,  Deceased,  Plaintiff,  and  to 
Jacob,  Jones  &  Brown  and  S.  J.  Bischoff,  her 
Attorneys : 

Notice  is  hereby  given  that  the  United  States  of 
America,  defendant  above-named,  hereby  appeals  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  final  Judgment  entered  in  this  ac- 
tion on  August  19,  1955  in  favor  of  plaintiff  and 
against  defendant. 

Dated:   October  14,  1955. 

C.  E.  LUCKEY, 
U.  S.  Attorney,  District  of  Oregon 
/s/  VICTOR  E.  HARR, 

Asst.  U.  S.  Attorney, 
Of  Attorneys  for  Defendant 
[Endorsed] :    Filed  October  14,  1955. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Oregon — ss. 

I,  R.  DeMott,  Clerk  of  the  United  States  District 
Court  for  the  District  of  Oregon,  do  hereby  certify 
that  the  foregoing  documents  consisting  of  Com- 
plaint; Defendant's  motion  to  dismiss  complaint; 
Order  consolidating  cases  for  hearing;  Record  of 
hearing  on  motion  to  dismiss  complaint;  Answer; 
Stipulation  for  entry  of  order  consolidating  actions 
for  trial;  Pre-trial  order;  Findings  of  fact  and 
conclusions  of  law;  Judgment;  Notice  of  appeal; 
Motion  for  order  extending  time  to  docket  appeal; 
Order  extending  time  to  docket  appeal;  Designa- 
tion of  contents  of  record  on  appeal;  and  Tran- 
script of  docket  entries,  constitute  the  record  on 
appeal  from  a  judgment  of  said  court  in  a  cause 
therein  niunbered  Ci^'il  7099,  in  which  The  United 
States  of  America  is  the  defendant  and  the  appel- 
lant and  Blossom  M.  Grayson,  Transferee  of  the  es- 
tate of  Jennie  TVolf,  deceased,  is  the  plaintiff  and 
appellee ;  that  the  said  record  has  been  prepared  by 
me  in  accordance  with  the  designation  of  contents  of 
record  on  appeal  filed  by  the  appellant  and  in  ac- 
cordance with  the  rules  of  this  court. 

In  Testimony  Whereof  I  have  hereunto  set  my 
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hand  and  affixed  the  seal  of  said  court  in  Portland, 
in  said  District,  this  25th  day  of  January,  1956. 

[Seal]  R.  DE  MOTT, 

Clerk. 
/s/  By   THORA  LUND, 
Deputy. 


[Endorsed] :  No.  15013.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  United  States  of 
America,  Appellant,  vs.  Blossom  M.  Grayson,  Trans- 
feree of  the  Estate  of  Jennie  Wolf,  deceased.  Appel- 
lee. Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  District  of  Oregon. 

Filed:    January  26,  1956. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the   United   States  Coiii-t  of   Appeals   for  the 
Ninth  Circuit 

No.  15011 

United  States  of  America,  Appellant,  vs.  Monte  L. 
Wolf,  Executor  of  the  Estate  of  Harry  J.  Wolf, 
Deceased,  Appellee. 

No.  15012 
United  States  of  America,  Appellant,  vs.  Monte  L. 
Wolf,  Transferee  of  the  Estate  of  Jennie  Wolf, 
Deceased,  Appellee. 

No.  15013 
United  States  of  America,  Appellant,  vs.  Blossom 
M.  Grayson,  Transferee  of  the  Estate  of  Jennie 
Wolf,  Deceased,  Appellee. 

No.  15014 
United  States  of  America,  Appellant,  vs.  Charlotte 
C.  Cohon,  Transferee  of  the  Estate  of  Jennie 

tWolf,  Deceased,  Appellee. 
No.  15015 
United  States  of  America,  Appellant,  vs.  Manuel 
Schnitzer,  Harold  Schnitzer,  Leonard  Schnitzer, 
Executors  of  the  Estate  of  Sam  Schnitzer,  De- 
ceased, Appellees. 

MOTION   TO   CONSOLIDATE    CASES    FOR 
BRIEFS  AND  HEARING 

Comes  now  the  appellant.  United  States  of  Amer- 
ica, by  and  through  C.  E.  Luckey,  United  States 
Attorney  for  the  District  of  Oregon,  and  Victor  E. 
Harr,  Assistant  United  States  Attorney,  and  moves 
the  Court  for  an  order  of  consolidation  of  the  above- 
entitled  cases  for  hearing  and  determination  in  the 
above-entitled  Court,  and  further  that  a  consolid- 
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ated  brief  be  permitted  to  be  filed  herein  in  respect 
to  all  of  the  above-entitled  causes. 

In  support  of  this  motion  appellant  represents 
that  the  said  causes  were  consolidated  for  trial  and 
determination  in  the  court  below  and  that  the  record 
submitted  was  considered  by  the  Court  as  applic- 
able to  a  determination  of  each  of  the  said  causes; 
that  the  said  actions  all  grew  out  of  a  consolidated 
proceeding  before  the  Tax  Court  of  the  United 
States  in  the  case  of  Sam  Schnitzer  et  al.  vs.  Com- 
missioner, 13  T.C.  43,  and  the  decision  of  that 
Court  in  that  proceeding. 

Dated  at  Portland,  Oregon  this  1st  day  of  Feb- 
ruary, 1956. 

C.  E.  LUCKEY, 
U.  S.  Attorney  for  the  District  of 
Oregon 
/s/  VICTOR  E.  HARR, 

Asst.  U.  S.  Attorney 
So  Ordered: 

/s/  WILLIAM  DENMAN, 

United  States  Circuit  Court  Judgo 

/s/  WM.  HEALY, 

/s/  WALTER  L.  POPE, 

Judges,  U.  S.  Court  of  Appeals  for 
the  Ninth  Circuit 

Certificate  of  Service  by  Mail  attached. 

[Endorsed] :  Filed  Feb.  6,  1956.  Paul  P.  O'Brien, 
Clerk. 
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[Clerk's  Note:  When  deemed  likely  to  be  of  an  important  na- 
ture, errors  or  doubtful  matters  appearing  in  the  original  certified 
record  are  printed  literally  in  italic;  and,  likewise,  cancelled  matter 
appearing  in  the  original  certified  record  is  printed  and  cancelled 
herein  accordingly.  When  possible,  an  omission  from  the  text  is 
indicated  by  printing  in  italic  the  two  words  between  which  the 
omission  seems  to  occur.] 
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NAMES  AND  ADDRESSES  OF  ATTORNEYS 

CHARLES  K.  RICE, 

Asst.  U.  S.  Attorney  General, 
Dept.  of  Justice,  Washington,  D.  C, 
C.  E.  LUCKEY, 

United  States  Attorney, 
VICTOR  E.  HARR, 

Asst.  U.  S.  Attorney, 
United  States  Courthouse, 
Portland,  Oregon, 

For  Appellant. 

JACOB,  JONES  &  BROWN, 

Public  Service  Building, 
Portland  4,  Oregon,  and 
S.  J.  BISCHOFF, 

902  Cascade  Building, 
Portland,  Oregon, 

For  Appellee. 


In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon 

Civil  No.  7100 

CHARLOTTE  C.  COHON,  Transferee  of  the  Es- 
tate of  Jennie  Wolf,  deceased,        Plaintiff, 

vs. 

THE  UNITED  STATES  OF  AMERICA, 

Defendant. 

PRE-TRIAL  ORDER 

At  this  time  the  above  entitled  cause  came  on  for 
pre-trial  before  the  undersigned  Judge  of  the  above 
entitled  Court.  Plaintiff  appeared  herein  by  S.  J. 
Bischoff,  her  Attorney.  Defendant  appeared  herein 
by  and  through  C.  E.  Luckey  and  as  its  Attorney. 


The  following  are  the  agreed  facts 


I. 

During  the  calendar  years  1942  and  1943,  and  un- 
til her  death  on  April  8,  1945,  Jennie  Wolf  was  a 
resident  of  the  County  of  Multnomah,  State  of  Ore- 
gon, and  was  then  and  until  her  death,  a  citizen  of 
The  United  States  of  America. 

II. 

Jennie  Wolf  was  a  partner  in  the  partnership  of 
Alaska  Junk  Company  during  said  years,  having  a 
one-fourth  interest  in  said  partnership,  which  part- 
nership interest  continued  until  the  date   of  her 
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death;  that  plaintiff  is  the  transferee  of  the  estate 
of  Jennie  Wolf,  deceased,  by  virtue  of  the  provi- 
sions of  the  will  of  Jennie  Wolf  wherein  her  inter- 
est in  the  said  partnership  vested  in  her  three  chil- 
dren, the  plaintiff  herein,  and  Monte  L.  Wolf  and 
Blossom  M.  Grayson,  each  of  them  acquiring  a  one- 
third  in  said  partnership  interest  of  said  Jennie 
Wolf,  deceased. 

III. 
At  all  the  times  from  September  1,  1947,  to  and 
including  October  31,  1952,  Hugh  H.  Earle  was  the 
duly  commissioned,  qualified  and  acting  United 
States  Collector  of  Revenue  for  the  District  of 
Oregon  and  the  said  Hugh  H.  Earle  is  no  longer  in 
office  and  was  not  in  office  at  the  time  of  the  com- 
mencement of  this  action. 

IV. 

At  all  the  times  from  July  17,  1933,  to  and  in- 
cluding August  31,  1947,  James  W.  Maloney  was 
the  duly  commissioned,  qualified  and  acting  United 
States  Collector  of  Internal  Revenue  for  the  Dis- 
trict of  Oregon  and  the  said  James  W.  Maloney  is 
no  longer  in  office  and  was  not  in  office  at  the  time 
of  the  commencement  of  this  action. 

Y. 

During  all  the  times  mentioned  herein,  the  dece- 
dent Jennie  Wolf  kept  her  personal  books  and 
made  and  filed  her  income  and  victory  tax  returns 
on  the  cash  receipts  and  disbursements  and  calen- 
dar vear  basis. 
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VI. 

During  the  taxable  years  1942  and  1943,  while 
said  Jeiniie  Wolf  was  a  member  of  said  partner- 
ship of  Alaska  Junk  Company,  the  said  partnership 
kept  its  books  of  account  and  filed  its  partnership 
income  tax  information  returns  on  a  calendar  year 
and  accrual  basis. 

VII. 

For  the  calendar  year  1942,  Alaska  Jimk  Com- 
pany reported  gross  sales  in  the  amount  of  $2,038,- 
384.76  on  its  partnership  income  tax  information 
return  filed  on  or  about  March  15,  1943.  Included  in 
said  gross  sales,  were  certain  sales  of  merchandise 
made  and  delivered  to  a  corporation  known  as 
"Oregon  Electric  Steel  Rolling  Mills"  in  the  sum 
of  $243,975.86,  the  amount  of  said  items  being  car- 
ried on  the  books  of  said  Alaska  Junk  Company  as 
accounts  receivable. 

VIII. 

The  net  income,  as  reported  on  the  information 
tax  return  of  Alaska  Junk  Company  for  1942,  was 
in  the  amount  of  $236,123.45  of  which  amount,  the 
deceased,  Jennie  Wolf,  reported  on  her  individual 
income  and  victory  tax  return  the  sum  of  $54,- 
030.86,  said  tax  return  being  filed  on  or  before 
March  15,  1943,  and  the  said  Jennie  Wolf  paid  the 
said  taxes  due  thereon  to  said  James  W.  Maloney, 
the  then  Collector  of  Internal  Revenue  for  the  Dis- 
trict of  Oregon. 

IX. 

For  the  calendar  year  1943,  Alaska  Junk  Com- 
pany reported  gross  sales  in  the  amount  of  $1,463,- 
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365.76  on  its  i)artnership  income  tax  information 
return  filed  on  or  before  March  15,  1944.  Included 
in  said  gross  sales,  was  merchandise  sold  and  deliv- 
ered to  the  said  corporation  known  as  "Oregon 
Electric  Steel  RolHng  Mills"  in  the  sum  of  $103,- 
365.76,  the  amount  of  said  item  being  carried  on 
the  books  of  said  Alaska  Junk  Company  as  an  ac- 
count receivable. 

X. 
The  net  income  as  reported  on  the  information 
tax  return  of  the  Partnership  Alaska  Jimk  Com- 
pany for  the  calendar  year  1943  in  the  amount  of 
$246,055.71  of  which  the  deceased  Jennie  Wolf  re- 
ported on  her  individual  income  and  victory  tax 
return,  the  sum  of  $56,613.93,  said  tax  return  being 
filed  on  or  before  March  15,  1944,  and  said  Jennie 
Wolf  paid  the  taxes  due  thereon  on  or  before  said 
date  to  said  James  W.  Maloney,  the  then  Collector 
of  Internal  Revenue  for  the  District  of  Oregon. 

XI. 

In  computing  the  net  income  of  Alaska  Junk 
Company  for  the  calendar  year  1943,  a  loss  was 
claimed  on  its  income  tax  information  return  of 
$202,350.60  for  bad  debts  on  account  of  the  afore- 
mentioned merchandise  sold  and  delivered  to  said 
Oregon  Electric  Steel  Rolling  Mills,  the  amount  of 
which  said  items  had  theretofore  been  carried  on 
the  books  of  the  Alaska  Junk  Company  as  accounts 
receivable. 

XII. 

On  or  about  March  3,  1947,  the  Commissioner  of 
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Internal  Revenue  determined  that  the  aforemen- 
tioned loss  on  account  of  merchandise  sold  and  de- 
livered to  Orei^on  Electric  Steel  Rolling  Mills  con- 
stituted a  capital  contribution  to  said  Corporation 
and  was,  therefore,  not  a  proper  bad  debt  deduc- 
tion. 

XIII. 
On  or  about  March  3,  1947,  the  Commissioner  of 
Internal  Revenue  determined  a  deficiency  in  in- 
come and  victory  tax  for  the  calendar  year  1943 
a.2^ainst  plaintiff  herein,  Charlotte  C.  Cohon,  as 
Transferee  of  the  Estate  of  Jennie  Wolf,  by  reason 
of  the  disallowance  of  the  said  bad  debt  deduction 
that  had  been  taken  on  the  information  tax  return  of 
Alaska  Junk  Company. 

XIV. 

On  June  2, 1947,  the  plaintiff,  Charlotte  C.  Cohon, 
as  transferee  of  the  Estate  of  Jennie  Wolf,  filed 
her  petition  with  The  Tax  Court  of  the  United  States 
in  Docket  No.  14278  contending  that  the  determina- 
tion of  the  Commissioner  of  Internal  Revenue,  to 
the  effect  that  said  accounts  receivable  of  the  Ore- 
gon Electric  Steel  Rolling  Mills  were  in  fact  capital 
contributions,  was  erroneous.  Upon  hearing  the 
matter,  the  Tax  Court  of  the  United  States  deter- 
mined the  issues  in  favor  of  the  Commissioner  of 
Internal  Revenue  and  promulgated  its  finding  of 
fact  and  opinion  on  July  14,  1949. 

The  Court  withheld  entry  of  its  decision,  pur- 
suant to  Rule  50  of  its  Rules  of  Practice,  for  the 
purpose  of  permitting  the  parties  to  submit  compu- 
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tations  of  the  proper  tax  liability  pursuant  to  the 
Court's  opinion.  The  Commissioner  filed  his  com- 
putation on  October  6,  1949,  showing  a  total  liabil- 
ity of  $42,273.99  clue  and  owing  by  the  transferees 
of  the  Estate  of  Jennie  AYolf,  deceased.  On  Novem- 
ber 1,  1949,  the  plaintiff,  Charlotte  C.  Cohon,  as  one 
of  the  transferees  of  the  Estate  of  Jennie  Wolf,  filed 
her  acquiescence  in  the  computation  submitted  by 
the    Commissioner.    Thereafter,    on    November    9, 

1949,  the  Court  entered  its  final  order  and  decision 
determining  a  deficiency  on  the  part  of  the  plain- 
tiff, Charlotte  C.  Cohon,  as  transferee  of  the  Estate 
of  Jennie  Wolf,  in  income  and  victory  tax  for  the 
calendar  year  1943,  for  one-third  of  the  amount  of 
$42,273.99,  being  the  amount  of  the  deficiency  as- 
sessed against  the  three  transferees  of  Jennie  Wolf 
by  reason  of  the  said  determination. 

Thereafter,  on  January  4, 1950,  the  plaintiff,  Char- 
lotte C.  Cohon,  as  transferee  of  the  Estate  of  Jen- 
nie Wolf,  prosecuted  an  appeal  from  the  decision  of 
The  Tax  Court  of  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit.  The  Ninth  Circuit  ren- 
dered a  per  curiam  opinion  under  date  of  July  24, 

1950,  affirming  the  decision  of  the  Tax  Court.  On 
October  30,  1950,  the  plaintiff,  Charlotte  C.  Cohon, 
as  transferee  of  the  Estate  of  Jennie  Wolf,  peti- 
tioned the  Supreme  Court  of  the  United  States  for 
a  writ  of  certiorari  to  review  the  judgment  of  the 
Court  of  Appeals.  The  Supreme  Court  denied  cer- 
tiorari on  January  2,  1951  (340  U.S.  911). 

The  parties  stipulate  that  the  findings  of  fact  and 
the  opinion  of  the  Tax  Court  and  the  per  curiam 
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opinion  and  judgment  of  the  Court  of  Appeals  for 
the  Nintli  Circuit  are  to  be  considered  as  part  of 
the  evidence  and  record  before  this  Court;  that  said 
findings  of  fact  and  opinions  are  reported  in  the 
report  of  the  Tax  Court  proceedings  entitled  Sam 
Sclmitzer,  et  al  vs.  Commissioner  of  Internal  Rev- 
enue at  13  T.C.  43,  and  in  the  report  of  the  Court 
of  Appeals  proceeding  of  the  same  name  at  183  F. 
2d,  70;  and  that  said  reports  are  hereby  incorpo- 
rated and  made  a  part  of  this  stipulation. 

XV. 

On  December  30,  1949,  plaintiff  Charlotte  C. 
Cohon,  as  transferee  of  the  Estate  of  Jennie  Wolf, 
paid  the  deficiency  asserted  as  aforesaid  and  deter- 
mined by  the  said  judgment,  to  Hugh  H.  Earle,  the 
then  Collector  of  Internal  Revenue  for  the  District 
of  Oregon,  the  amount  so  paid  by  plaintiff  being 
$14,091.33,  being  one-third  of  the  total  of  the  defi- 
ciency determined  as  against  the  three  transferees  of 
Jennie  Wolf,  deceased. 

XVI. 

By  reason  of  the  income  and  victory  tax  pay- 
ments made  on  the  original  return  of  Jennie  Wolf 
and  the  payments  made  on  account  of  the  defi- 
ciencies determined  by  the  Commissioner  of  Inter- 
nal Revenue  and  affirmed  by  The  Tax  Court  of  the 
United  States  as  aforesaid,  together  with  the  inter- 
est on  said  deficiencies,  the  said  taxpayer  and  her 
three  transferees  paid  income  and  victory  taxes,  to- 
gether with  the  interest  on  the  deficiencies,  in  the 
amount  of  $93,915.17  for  the  taxable  year  1943. 
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XVII. 

By  virtue  of  the  determination  of  the  Commis- 
sioner of  Internal  Revenue,  the  decision  of  the  Tax 
Court  of  the  United  States,  the  affirmance  of  that 
decision  by  the  Court  of  Appeals  for  the  Ninth  Cir- 
cuit and  the  denial  of  the  petition  for  certiorari  by 
the  United  States  Supreme  Court,  as  aforesaid,  it 
has  been  adjudicated  in  effect  that  the  merchandise 
sold  and  delivered  by  Alaska  Jimk  Company  to 
Oregon  Electric  Steel  Rolling  Mills  were  not  sales 
but  capital  contributions. 

As  a  result  of  said  adjudication,  it  follows  that 
the  "sales"  to  Oregon  Electric  Steel  Rolling  Mills 
were  erroneously  carried  on  the  books  of  the  Alaska 
Junk  Company  as  accounts  receivable;  they  were 
erroneously  included  in  the  gross  income  of  the 
partnership  for  1942  and  1943 ;  the  income  and  vic- 
tory taxes  paid  by  the  partners  including  Jennie 
Wolf  on  their  distributive  shares  therefrom  under 
the  original  returns,  were  erroneously  paid ;  and  the 
amounts  of  such  "sales"  should  have  been  excluded 
from  the  gross  income  of  Alaska  Junk  Company, 
thus  reducing  the  amount  of  the  net  income  report- 
able by  said  Alaska  Junk  Company,  and  thus  re- 
ducing the  amount  of  income  reportable  by  the 
deceased,  Jennie  Wolf,  on  her  individual  income 
and  victory  tax  return  for  the  taxable  year  1943. 

XVIII. 

On  or  about  June  21,  1951,  plaintiff  Charlotte  C. 
Cohon,  as  transferee  of  the  Estate  of  Jennie  Wolf, 
filed  with  the  Collector  of  Internal  Revenue  for  the 
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District  of  Oregon,  on  Form  843,  a  claim  for  re- 
fund of  one-third  of  tax  and  interest,  to-wit,  one- 
third  of  the  sum  of  $43,738.35,  together  with  inter- 
est thereon  as  provided  hy  law,  a  copy  of  which 
claim  is  attached  to  the  complaint  herein.  It  is  stip- 
ulated that  the  copy  of  the  claim  attached  to  the 
complaint  herein  is  a  true  and  correct  copy  of  the 
claim  filed  as  aforesaid  and  may  be  marked  and 
admitted  as  "Plaintiff's  Pre-trial  Exhibit  No.  1". 

XIX. 

On  or  about  August  1,  1951,  the  Commissioner  of 
Internal  Revenue  notified  the  plaintiff,  as  trans- 
feree of  the  Estate  of  Jennie  Wolf,  by  registered 
mail,  that  her  said  claim  for  refund  had  been  dis- 
allowed. 

XX. 

That  the  said  sum  of  $43,738.35  has  not  been  re- 
paid to  the  decedent  Jennie  Wolf  and/or  her  trans- 
ferees and/or  the  plaintiff  herein. 

XXI. 

In  its  returns  for  the  years  1942  and  1943,  the 
partnership,  Alaska  Jimk  Company,  reported  sales, 
costs  of  sales,  gross  profits,  other  incomes,  total  in- 
comes, deductions  and  net  incomes  as  follows: 

1942  1943 

Sales S  2,038,384.76  $  1,463,363.19 

Cost  of  Sales. 1,331,840.34  521,662.19 

Gross  profits S     706,544.42  $     941,701.00 

Other  income 2,410.12  4,782.31 

Total  Income $     708,954.54  S     946,483.31 

Deductions (a)   472,831.09  (a)   700,427.60 

Net  income...- S     236,123.45  S     246,055.71 
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(a)  Total  deductions  claimed  for  1942  and  1943  included  bad 
debts  in  the  respective  amounts  of  $1,971.24  and  $206,008.92. 

XXII. 

In  computing  the  amount  of  the  refund  claimed 
by  the  plaintiff,  as  set  forth  in  the  claim  referred 
to  in  paragraph  XVIII,  the  plaintiff  eliminated 
the  merchandise  sold  and  delivered  to  Oregon  Elec- 
tric Steel  Rolling  Mills  in  the  amount  of  $243,- 
975.86  and  $103,365.76  from  the  gross  sales  re- 
ported in  the  original  returns  of  the  partnership, 
as  aforesaid,  thus  computing  the  refund  on  the 
basis  of  gross  sales  in  the  amount  of  $1,794,408.90 
and  $1,359,997.43  for  the  years  1942  and  1943,  re- 
spectively. 

XXIII. 

In  computing  the  amount  of  refund  claimed  by 
plaintiff,  as  set  forth  in  the  claim  referred  to  in 
paragraph  XVIII,  the  plaintiff  used  the  same  cost 
of  sales  reported  in  the  original  returns  of  the 
partnership,  that  is,  $1,331,840.34  and  $521,662.19 
for  the  years  1942  and  1943,  respectively.  The 
plaintiff  did  not  eliminate  the  cost  of  the  merchan- 
dise sold  and  delivered  to  Oregon  Electric  Steel 
Rolling  Mills,  that  is,  plaintiff  did  not  reduce  the 
cost  of  sales  as  reported  in  the  original  returns  of 
the  partnership  by  the  actual  cost  of  the  merchan- 
dise sold  and  delivered  to  Oregon  Electric  Steel 
Rolling  Mills. 

XXIV. 

The  parties  stipulate  that  the  merchandise  sold 
and  delivered  to  Oreoron  Electric  Steel  Rolling  Mills 
for  tho  vonv"^  -lO'to  ^,..1  -lo/i':^   fi^^  amounts  of  which 
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have  b(>on  excluded  from  gross  income  in  comput- 
ing tlie  refund  claimed  by  the  plaintiff,  had  a  cost 
of  $159,389.43  and  $36,849.89,  respectively. 

XXV. 

The  difference  in  the  amount  of  income  and  vic- 
tory tax  of  the  deceased  Jennie  Wolf,  as  reported 
on  her  original  income  and  victory  tax  return  for 
1943,  together  with  the  deficiency  and  interest  paid, 
as  aforesaid,  and  the  amount  of  income  and  victory 
tax  for  the  taxable  year  1943  after  eliminating  from 
gross  sales  of  the  partnership  (Alaska  Junk  Com- 
pany) the  merchandise  sold  and  delivered  to  Oregon 
Electric  Steel  Rolling  Mills,  is  the  sum  of  $39,- 
075.29. 

The  difference  in  the  amount  of  income  and  vic- 
tory tax  of  the  deceased,  Jennie  Wolf,  as  reported 
on  her  original  income  and  \dctory  tax  return  for 
1943,  together  with  the  deficiency  and  interest  paid, 
as  aforesaid,  and  the  amount  of  income  and  victory 
tax  for  1943  after  eliminating  from  gross  sales  of 
the  partnership  (Alaska  Junk  Company)  the  mer- 
chandise sold  and  delivered  to  Oregon  Electric  Steel 
Rolling  Mills  and  the  cost  of  said  merchandise,  is 
the  sum  of  $24,487.71. 

The  parties  stipulate  that  the  above  computations 
are  true  and  correct  and  that  in  the  event  the 
Court  shall  determine  that  the  prosecution  of  this 
action  is  not  barred  by  Section  322(c)  of  the  In- 
ternal Revenue  Code  of  1939,  or  by  the  principle  of 
res  ad  judicata,  and/or  the  doctrine  of  collateral 
estoppel,  the  judgment  to  be  entered  in  favor  of  the 
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plaintiff  and  the  other  two  transferees  of  the  Estate 
of  Jennie  Wolf,  deceased,  shall  be  in  accordance 
with  and  for  the  amount  of  overpayment  shown  in 
whichever  of  the  above  computations  is  determined 
by  the  Court  to  be  applicable  under  the  circum- 
stances, to-wit: 

One-third  of  $39,075.29  or  $13,025.09  for  each 

of  said  transferees;  or 
One-tliird  of  $24,487.71  or  $8,162.57  for  each 

of  said  transferees, 

as  the  case  may  be;  (plus  interest  as  provided 
by  law). 

XXVI. 
That  in  the  computation  submitted  by  the  Com- 
missioner of  Internal  Revenue  on  October  6,  1949, 
pursuant  to  Rule  50  of  the  Tax  Court's  Rules  of 
Practice,  as  indicated  in  paragraph  XIV  above,  the 
amount  of  sales  which  the  Tax  Court  concluded 
were  capital  contributions  were  not  eliminated  from 
the  gross  sales  as  originally  reported  by  the  part- 
nership, nor  was  the  cost  of  such  sales  eliminated 
from  the  cost  of  goods  sold  as  originally  reported 
by  said  partnership.  That  the  plaintiff,  as  trans- 
feree of  Jennie  Wolf,  deceased,  on  November  7, 
1949,  filed  her  acquiescence  in  the  computation  sub- 
mitted by  the  Commissioner  of  Internal  Revenue, 
and  that  on  November  9,  1949,  the  Tax  Court  en- 
tered its  final  order  and  decision  in  the  matter.  A 
true  and  correct  copy  of  said  computation,  acquies- 
cence and  decision  is  attached  hereto,  and  it  is 
stipulated  that  the  same  may  be  admitted  in  evi- 
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dence  and  marked  as  "Defendant's  Pre-Trial  Ex- 
hibit 1". 

The  Tax  Court  proceeding  entitled  ''8am 
Schiiitzer  et  al  v.  Commissioner  of  Internal  Reve- 
nue", Docket  Nos.  14208,  14209,  14278,  14279,  14280 
and  14372,  reported  in  13  T.C.  43,  are  as  shown  and 
contained  in  the  transcript  of  record  Xo.  12471, 
which  transcript  accompanied  the  petition  for  a 
writ  of  certiorari  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  It  is  stipulated  by 
the  parties  that  said  transcript  is  a  true  and  cor- 
rect copy  of  the  pleadings,  finding  of  fact,  opinion 
and  decision  of  the  Tax  Court  in  said  proceedings, 
and  pertinent  testimony  and  evidence  adduced 
therein,  together  with  the  petition  for  review  and 
per  curiam  opinion  and  judgment  of  the  Court  of 
Appeals  for  the  Xinth  Circuit.  It  is  further  stipu- 
lated that  said  copy  of  the  transcript  of  the  Tax 
Court  proceedings  as  aforesaid,  may  be  marked  and 
admitted  in  evidence  as  "Joint  Pre-Trial  Exhibit 
Xo.  1". 

Plaintiff's  Contentions 

Plaintiff  contends  as  follows: 

I. 

That  since  the  partnership  reported  its  income  on 
the  accrual  basis  and  the  sales  made  to  Oregon 
Electric  Steel  Rolling  Mills  were  regarded  by  the 
partnership  as  bona  fide  sales  and  carried  on  the 
books  as  accounts  receivable,  the  partnership  was, 
as  a  matter  of  law,  compelled  to  report  the  said 
sales  as  a  part  of  its  gross  income  and  to  include 
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the  same  as  gross  income  in  reporting  the  distribu- 
tive shares  of  the  partners  and  in  the  net  income  of 
the  partnership ;  that  the  partners  were,  as  a  matter 
of  law.  compelled  to  report  in  their  indiTidual  in- 
come tax  returns  as  income,  the  amount  reported 
by  the  paitnership  as  their  distributive  shares 
which  included  the  income  from  the  sales  made  to 
said  Oregon  Electric  Steel  Rolling  ]Mills  and  the 
individual  partners,  including  Jennie  Wolf,  did  in- 
clude in  her  individual  income  tax  return  for  the 
year  1943.  her  distiibutive  share  of  the  income  of 
the  i)artnership  as  it  was  reported  by  the  imrtneT' 
ship  in  its  information  retui-n,  which  included  in- 
come from  the  sales  to  Oregon  Electric  Steel  Roll- 
ing IMills  as  aforesaid,  and  Jennie  Wolf  paid  the 
income  taxes  and  victory  taxes  due  thereon;  that 
since  the  Commissioner  of  Internal  Revenue  dis- 
allowed the  loss  resulting  from  the  failure  of  the 
Oregon  Electric  Steel  Rolling  Mills  to  pay  said 
accoimt  receivable  for  the  merchandise  sold  to  it  as 
aforesaid,  and  the  Commissioner  elected  to  treat 
the  delivery  of  the  merchandise  by  the  partnership: 
to  said  corporation  as  a  contribution  to  capital  of  i 
the  corporation,  and  deteiToined  a  deficiency  by  rea- 
son of  the  disallowance  of  said  bad  debt  loss  deduc- 
tion, and  the  Court  affirmed  the  determination  of 
the  Commissioner,  the  payment  of  taxes  on  the  x>or- 
tion  of  the  income  determined  to  be  capital  contri- 
bution, was  erroneous  and  resulted  in  an  over- 
payment in  that  the  delivery  of  said  merchandise 
by  the  partnei*ship  to  the  said  corporation  could 
not  be  sales  and  capital  contributions  at  the  same 
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time,  and  since  said  delivery  of  merchandise  would 
not  constitute  sales,  it  was  improperly  included  in 
the  net  income  and  the  taxes  paid  thereon  were 
erroneously  paid. 

11. 
This  action  to  recover  the  taxes  erroneously  paid 
as  aforesaid,  is  not  barred  by  Section  322(c)  of  the 
Internal  Revenue  Code,  but  comes  within  the  pro- 
vision of  Subdivision  2  of  the  exceptions  to  Section 
322(c)  of  the  Internal  Revenue  Code,  in  that  the 
amount  collected  was  in  excess  of  the  amount  com- 
puted in  accordance  with  the  decision  of  the  Board 
(Tax  Court)  ;  that  the  claim  for  refund  did  not 
accrue  until  after  the  affirmance  of  the  Commis- 
sioner's detennination  by  the  Courts  and  the  pay- 
ment of  the  deficiency  determined  thereby,  and  the 
Tax  Court  of  the  United  States  had  no  jurisdiction, 
referred  to  herein,  to  determine  any  refund,  either 
in  the  original  decision  or  in  the  judsmient  entered 
upon  the  computation  under  Rule  50. 

III. 

The  judariuent  of  the  Tax  Court  of  the  United 
States  is  not  res  adjudicata  in  that  the  subject  mat- 
ter of  the  proceeding  in  the  Tax  Court  of  the 
United  States  was  not  the  same  as  in  this  action 
and  the  proceedings  in  the  two  cases  were  be- 
tween different  parties.  The  Tax  Court  of  the 
United  States  had  no  jurisdiction  under  the  plead- 
ings in  that  proceeding  to  determine  the  present 
claim  for  refund. 
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Defendant's  Contentions 

I. 

This  Action  is  Barred  by  Section  322(c)  of  the 
Internal  Revenue  Code  of  1939. 

The  present  suit  involves  the  same  tax  for  the 
same  taxable  year  1943  as  was  involved  in  the  pro- 
ceedings instituted  by  the  plaintiff  and  related  tax- 
payers before  the  Tax  Court  of  the  United  States 
for  redetermination  of  the  deficiency  in  respect  of 
their  income  tax  for  that  taxable  year. 

Under  the  circumstances  this  action  is  barred  by 
Section  322(c)  of  the  Code.  With  certain  excep- 
tions not  applicable  here,  the  statute  expressly  pro- 
vides that  when  a  petition  is  filed  with  the  Tax 
Court,  which  was  the  case  here,  no  suit  shall  be 
instituted  in  any  court  for  recovery  of  any  part  of 
"the  tax  for  the  taxable  year"  in  respect  of  which 
the  Commissioner  of  Internal  Revenue  has  deter- 
mined a  deficiency. 

The  important  thing  with  this  statute  is  the  fil- 
ing of  a  petition  in  the  Tax  Court,  rather  than  the 
decision  of  the  Court.  The  taxpayer  who  elects  to 
invoke  the  jurisdiction  of  the  Tax  Coui-t  must  ac- 
cept this  consequence,  and  it  is  clear  under  the  de- 
cided cases  that  the  plaintiff  has  no  right  to  sue 
the  United  States  in  this  case. 

n. 

The    Determination    of    the    Tax    Court    Is    Res 
Judicata 
In  the  alternative,  if  this  Court  does  not  con- 
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sider  that  Section  322(c)  of  the  1939  Code  effec- 
tively ])ars  this  action,  then  it  is  ])arred  hy  an 
application  of  the  principles  of  res  judicata.  The 
same  tax  liability,  the  same  tax  year,  and  the  same 
parties  or  their  privies  are  involved  in  the  instant 
suit  as  in  the  prior  adjudication. 

Upon  hearing  the  same  matter  in  the  prior  pro- 
ceedings, the  Tax  Court  decided  the  issues  raised 
by  the  pleadings  in  favor  of  the  Commissioner  of 
Internal  Revenue  and  promulgated  its  findings  of 
fact  and  its  opinion  on  July  14,  1949  (13  T.C.  43). 
The  Court  withheld  entry  of  its  final  order  and  de- 
cision, pursuant  to  Rule  50  of  its  Rules  of  Prac- 
tice, for  the  purpose  of  permitting  the  parties  to 
submit  computations  of  the  proper  tax  liability  pur- 
suant to  the  Court's  opinion. 

The  Commissioner  filed  his  computation  on  Octo- 
ber 6,  1949,  showing  a  total  liability  of  $42,273.99 
due  and  owing  by  the  transferees  of  the  Estate  of 
Jemiie  Wolf,  deceased.  The  plaintiff,  one  of  the 
transferees  of  said  Estate,  along  with  the  other 
transferees,  had  ample  opportunity  under  Rule  50 
to  present  their  objections  to  the  Commissioner's 
computation  of  their  tax  liability  in  accordance 
with  the  Court's  opinion. 

Instead  of  objecting  to  the  Commissioner's  com- 
putation, plaintiff  and  the  other  transferees  of  the 
Estate  of  Jennie  Wolf,  deceased,  acquiesced  on  No- 
vember 7,  1949,  in  the  computation  submitted  to  the 
Court  by  the  Commissioner,  and  the  Court  entered 
its  order  and  decision  accordingly  on  November  9, 
1949.  This  final  order  and  decision,  determining  a 
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deficiency  of  $42,273.99  due  and  owing  by  said 
Estate,  was  affirmed  on  January  4,  1950,  by  the 
Court  of  Appeals  for  the  Ninth  Circuit  (183  F.2d 
70). 

It  is  now  too  late,  it  is  submitted,  for  the  plain- 
ti:ff  and  the  other  taxpayers  to  ask  that  any  errors 
in  the  Rule  50  computation  be  corrected.  The  deci- 
sion of  the  Tax  Court  which  was  affirmed  by  the 
Court  of  Appeals  for  this  Circuit  is  a  final  decision 
which  set  at  rest  forever  all  questions  litigated  or 
which  might  have  been  litigated. 

The  plaintiff,  it  is  submitted,  has  already  clearly 
had  his  day  in  Court,  and  should  not  be  permitted 
to  relitigate  the  same  issues  in  this  Court,  as  a  plain 
matter  of  justice  and  equity. 

ni. 

Plaintiff's     Recovery     is     Properly     Denied     on 
Grounds  of  Estoppel. 

In  the  alternative,  if  this  Court  does  not  consider 
that  Section  322(c)  and/or  the  principle  of  res 
judicata  effectively  barred  this  action,  then  it  is 
contended  that  the  plaintiff  is  estopped  by  the  deci- 
sion of  the  Tax  Court  and  by  her  acquiescence  in 
the  computation  of  the  tax  deficiency  so  ordered 
and  decided  by  the  Tax  Court,  as  aforesaid,  from 
any  recovery  herein. 

Issues  of  Fact 

There  are  no  issues  of  fact  for  determination. 
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Issues  of  Law 

I. 

Whether  this  action  is  barred  by  Section  322(c) 
of  the  Internal  Revenue  Code  of  1939,  because  of 
the  prior  proceedings  instituted  before  the  Tax 
Court  of  the  United  States  under  the  provisions  of 
Section  272(a)  of  said  Code? 

11. 

Whether,  in  the  alternative,  the  decision  of  the 
Tax  Court  of  the  United  States,  affirmed  by  the 
Court  of  Appeals  for  the  Ninth  Circuit,  is  res  judi- 
cata upon  a  suit  for  the  recovery  of  any  part  of  the 
tax  paid  in  satisfaction  of  the  deficiency  in  tax  so 
determined  in  the  Tax  Court  proceedings? 

III. 

Which  of  the  computations  set  forth  in  paragraph 
XXV  of  this  Pre-Trial  Order  is  applicable  under 
the  circumstances  in  the  event  the  Court  shall  de- 
termine that  this  action  is  not  barred  under  Section 
322(c)  of  the  Internal  Revenue  Code  of  1939  or  by 
the  principle  of  res  judicata,  that  is,  whether  the 
amount  of  overpayment  is  $39,075.29,  as  contended 
by  the  plaintiff  and  the  other  transferees  of  the 
Estate  of  Jennie  Wolf,  deceased,  or  $24,487.71  as 
contended  by  the  defendant  ? 

Plaintiff's  Exhibits 
Plaintiff's  Exhibit  No.  1:    Claim  for  Refund. 
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Defendant's  Exhibits 
Defendant's  Exhibit  No.   1:     Computation,  Ac- 
quiescence and  Decision. 

Joint  Exhibits 

Joint  Exhibit  No.  1:  Transcript  of  the  Record 
in  Tax  Court  proceedings  titled:  *^Sam  Schnitzer 
et  al  V.  Commissioner  of  Internal  Revenue,  Docket 
Nos.  14208,  14209,  14278,  14279,  14280,  14372. 

Certain  exhibits  have  been  identified  and  re- 
ceived as  pre-trial  exhibits,  the  parties  agreeing, 
with  the  approval  of  the  Court,  that  no  further 
identification  of  said  exhibits  is  necessary  and  it  is 
stipulated  that  said  exhibits  shall  be  received  in 
evidence  as  a  part  of  the  stipulated  facts. 

The  Parties  hereto  waive  trial  by  jury  and  agree 
to  the  foregoing  Pre-Trial  Order  and  stipulate  that 
this  action  shall  be  submitted  to  the  Court  for  de- 
termination upon  this  Pre-Trial  Order  and  the 
stipulated  facts  set  forth  therein. 

The  Court  being  fully  advised  in  the  premises; 
now 

Ord(*rs,  that  the  foregoing  Pre-Trial  Order  shall 
not  be  amended  except  by  consent  of  both  Parties 
or  to  prevent  manifest  injustice;  and  it  is  further 

Ordered,  that  this  Pre-Trial  Order  supersedes  all 
pleadings. 

Dated  at  Portland,  Oregon,  this  28th  day  of  Feb- 
ruary, 1955. 

/s/  GUS  J.  SOLOMON, 
Judge 
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Approved : 

/s/  S.  J.  Bischoff 
/s/  R.  S.  Jacob 

Attorneys  for  Plaintiff 
/s/  C.  E.  Liickey 

Attorney  for  Defendant 
/s/  John  D.  Picco 

Of  Counsel  for  Defendant 

[Endorsed] :    Filed  Feb.  28,  1955. 


[Title  of  District  Court  and  Cause.] 

FINDINGS    OF    FACT    AND    CONCLUSIONS 

OF  LAW 

This  cause  having  duly  come  on  for  trial,  plain- 
tiff appeared  herein  by  S.  J.  Bischoff,  his  Attor- 
ney, the  defendant  appeared  herein  by  C.  E. 
Luckey,  United  States  Attorney  for  the  District  of 
Oregon,  and  by  John  D.  Picco,  its  attorneys ;  where- 
upon the  cause  was  submitted  to  the  Court  upon  a 
stipulation  of  facts  contained  in  the  Pre-trial  Or- 
der entered  herein  on  the  28th  day  of  February, 
1955,  and  upon  the  exhibits  described  therein,  briefs 
of  the  respective  parties  were  submitted  and  argu- 
ment made  to  the  Court,  the  Court  now  makes  and 
files  herein  the  following: 

Findings  of  Fact 

The  Court  does  hereby  adopt,  and  makes  as  its 
findings  of  fact,  all  of  the  facts  contained  in  the 
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stipulation  of  the  parties  incorporated  in  the  afore- 
said Pre-trial  Order  as  if  herein  fully  and  at 
length  set  forth. 

Upon  the  aforesaid  findings  of  fact,  the  Court 
does  hereby  make  and  file  herein  the  following: 

Conclusions  of  Law 
I. 

That  the  claim  for  refund  filed  by  the  plaintiff 
and  described  in  the  findings  of  fact  is  not  barred 
by  the  provisions  of  Section  322(c)  of  the  Internal 
Revenue  Code  and  the  Court  has  jurisdiction  of 
this  suit  upon  said  claim  by  virtue  of  the  exception 
No.  2  to  Section  322(c)  of  the  Internal  Revenue 
Code. 

II. 

The  plaintiff's  cause  of  action  is  not  barred  by 
the  principles  of  res  judicata  or  collateral  estoppel. 

III. 

In  computing  the  amount  of  refund  to  which 
plaintiff  is  entitled,  there  should  be  eliminated  the 
cost  of  merchandise  sold  and  delivered  to  Oregon 
Electric  Steel  Rolling  Mills  and  the  costs  of  sales 
reported  in  the  original  return  should  be  reduced 
by  the  actual  cost  of  the  merchandise  sold  and  de- 
livered to  Oregon  Electric  Steel  Rolling  Mills. 

IV. 

Plaintiff  is  entitled  to  a  judgment  against  the 
defendant  for  the  sum  of  $13,025.09  with  interest 
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thereon  at  the  rate  of  6%  per  annum  from  Decem- 
ber 30,  1949,  to  the  date  of  payment  as  required  by 
hwVj  togetlier  with  lier  costs  and  disbursements  in- 
curred herein. 

Dated:    August  19,  1955. 

/s/  CLAUDE  McCOLLOCH, 
Judge. 

Acknowledgment  of  Service  attached. 
[Endorsed] :    Filed  Aug.  19,  1955. 


In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon 

Civil  No.  7100 

CHARLOTTE  C.  COHON,  Transferee  of  the  Es- 
tate of  Jennie  Wolf,  Deceased,       Plaintiff, 

vs. 

THE  UNITED  STATES  OP  AMERICA, 

Defendant. 
JUDGMENT 

Upon  the  findings  of  fact  and  conclusions  of  law 
duly  made  and  filed  herein,  it  is 

Ordered  and  Adjudged  that  the  plaintiff,  Char- 
lotte C.  Cohon,  Transferee  of  the  Estate  of  Jennie 
Wolf,  deceased,  do  have  judgment  for  and  recover  of 
and  from  The  United  States  of  America,  the  defend- 
ant herein,  the  sum  of  $13,025.09  with  interest 
thereon  at  the  rate  of  6%  per  annmn  from  Decem- 
ber 30,  1949,  to  date  of  payment  as  required  by  law, 
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and  that  xDlaintiff  have  judgment  for  her  costs  and 

disbursements  incurred  herein  in  the  smn  of  $ 

as  taxed  by  the  Clerk  of  this  Court. 

Dated:   August  19,  1955. 

/s/  CLAUDE  McCOLLOCH, 
Judge 

Acknowledgment  of  Service  attached. 

[Endorsed] :  Filed  August  19,  1955. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To:  Charlotte  C.  Cohon,  Transferee  of  the  Estate 
of  Jennie  Wolf,  Deceased,  Plaintiff,  -and  to 
Jacob,  Jones  &  Brown  and  S.  J.  Bischoff,  her 
Attorneys : 

Notice  is  hereby  given  that  the  United  States  of 
America,  defendant  above-named,  hereby  appeals  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  final  Judgment  entered  in  this  ac- 
tion on  August  19,  1955  in  favor  of  plaintiff  and 
against  defendant. 

Dated:   October  14,  1955. 

C.  E.  LUCKEY, 

U.  S.  Attorney,  District  of  Oregon 
/s/  VICTOR  E.  HARR, 
Asst.  U.  S.  Attorney, 
Of  Attorneys  for  Defendant 
[Endorsed] :   Filed  October  14,  1955. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Oregon — ss. 

I,  R.  DeMott,  Clerk  of  the  United  States  District 
Court  for  the  District  of  Oregon,  do  hereby  certify 
that  the  foregoing  documents  consisting  of  Com- 
plaint; Defendant's  motion  to  dismiss  complaint; 
Order  consolidating  cases  for  hearing;  Record  of 
hearing  on  motion  to  dismiss  complaint;  Answer; 
Stipulation  for  entry  of  order  consolidating  actions 
for  trial;  Pre-trial  order;  Findings  of  fact  and 
conclusions  of  law;  Judgment;  Notice  of  appeal; 
Motion  for  order  extending  time  to  docket  appeal; 
Order  extending  time  to  docket  appeal;  Designa- 
tion of  contents  of  record  on  appeal;  and  Tran- 
script of  docket  entries,  constitute  the  record  on 
appeal  from  a  judgment  of  said  court  in  a  cause 
therein  numbered  Civil  7100,  in  which  The  United 
States  of  America  is  the  defendant  and  the  appel- 
lant and  Charlotte  C.  Cohon,  Transferee  of  the  es- 
tate of  Jennie  Wolf,  deceased,  is  the  plaintiff  and 
appellee ;  that  the  said  record  has  been  prepared  by 
me  in  accordance  with  the  designation  of  contents  of 
record  on  appeal  filed  by  the  appellant  and  in  ac- 
cordance with  the  rules  of  this  court. 

In  Testimony  Whereof  I  have  hereunto  set  my 
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hand  and  affixed  tlae  seal  of  said  court  in  Portland, 
in  said  District,  this  25th  day  of  January,  1956. 

[Seal]  R.  DE  MOTT, 

Clerk, 
/s/  By   THORA  LUND, 

Deputy. 


[Endorsed]:  No.  15014.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  United  States  of 
America,  Appellant,  vs.  Charlotte  C.  Cohon,  Trans- 
feree of  the  Estate  of  Jennie  Wolf,  deceased,  Appel- 
lee. Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  District  of  Oregon. 

Filed:    January  26,  1956. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the   United   States   Court  of   Appeals  for  the 
Ninth  Circuit 

No.  15011 
United  States  of  America,  Appellant,  vs.  Monte  L. 
Wolf,  Executor  of  the  Estate  of  Harry  J.  Wolf, 
Deceased,  Appellee. 

No.  15012 
United  States  of  America,  Appellant,  vs.  Monte  L. 
Wolf,  Transferee  of  the  Estate  of  Jennie  Wolf, 
Deceased,  Appellee. 

No.  15013 
United  States  of  America,  Appellant,  vs.  Blossom 
M.  Grayson,  Transferee  of  the  Estate  of  Jennie 
Wolf,  Deceased,  Appellee. 

No.  15014 
United  States  of  America,  Ax^pellant,  vs.  Charlotte 
,        C.  Cohon,  Transferee  of  the  Estate  of  Jennie 
I       Wolf,  Deceased,  Appellee. 

I  No.  15015 

"United  States  of  America,  Appellant,  vs.  Manuel 
Schnitzer,  Harold  Schnitzer,  Leonard  Schnitzer, 
Executors  of  the  Estate  of  Sam  Schnitzer,  De- 
ceased, Appellees. 

MOTION   TO   CONSOLIDATE    CASES    FOR 
BRIEFS  AND  HEARING 

Comes  now  the  appellant.  United  States  of  Amer- 
lica,  by  and  through  C.  E.  Luckey,  United  States 
Attorney  for  the  District  of  Oregon,  and  Victor  E. 
Harr,  Assistant  United  States  Attorney,  and  moves 
the  Court  for  an  order  of  consolidation  of  the  above- 
entitled  cases  for  hearing  and  determination  in  the 
above-entitled  Court,  and  further  that  a  consolid- 
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ated  brief  be  permitted  to  be  filed  herein  in  respect 
to  all  of  the  above-entitled  causes. 

In  support  of  this  motion  appellant  represents 
that  the  said  causes  were  consolidated  for  trial  and 
determination  in  the  court  below  and  that  the  record 
submitted  was  considered  by  the  Court  as  applic- 
able to  a  determination  of  each  of  the  said  causes; 
that  the  said  actions  all  grew  out  of  a  consolidated 
proceeding  before  the  Tax  Court  of  the  United 
States  in  the  case  of  Sam  Schnitzer  et  al.  vs.  Com- 
missioner, 13  T.C.  43,  and  the  decision  of  that 
Court  in  that  proceeding. 

Dated  at  Portland,  Oregon  this  1st  day  of  Feb- 
ruary, 1956. 

C.  E.  LUCKEY, 
U.  S.  Attorney  for  the  District  of 
Oregon 
/s/  VICTOR  E.  HARR, 

Asst.  U.  S.  Attorney 
So  Ordered: 

/s/  WILLIAM  DENMAN, 

United  States  Circuit  Court  Judg© 
/s/  WM.  HEALY, 
/s/  WALTER  L.  POPE, 

Judges,  U.  S.  Court  of  Appeals  for 
the  Ninth  Circuit 

Certificate  of  Service  by  Mail  attached. 

[Endorsed] :  Filed  Feb.  6,  1956.  Paul  P.  O'Brien, 
Clerk. 
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[Clerk's  Note:  When  deemed  likely  to  be  of  an  important  na- 
ture, errors  or  doubtful  matters  appearing  in  the  original  certified 
record  are  printed  literally  in  italic;  and,  likewise,  cancelled  matter 
appearing  in  the  original  certified  record  is  printed  and  cancelled 
herein  accordingly.  When  possible,  an  omission  from  the  text  is 
indicated  by  printing  in  italic  the  two  words  between  which  the 
omission  seems  to  occur.] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon 

Civil  No.  7102 

MANUEL  SCHNITZER,  HAROLD  SCHNIT- 
ZER,  LEONARD  SCHNITZER,  Executors  of 
the  Estate  of  Sam  Schnitzer,  deceased, 

Phiintiifs, 

vs. 

THE  UNITED  STATES  OF  AMERICA, 

Defendant. 

PRE-TRIAL  ORDER 

At  this  time  the  above  entitled  cause  came  on  for 
pre-trial  before  the  undersigned  Judge  of  the  above 
entitled  Court.  Plaintiffs  appeared  herein  by  S.  J. 
Bischoff,  their  Attorney.  Defendant  appeared  herein 
by  and  through  C.  E.  Luckey  and  as  its  Attorney. 

The  following  are  the 

Agreed  Facts 
I. 

During  the  calendar  years  1942  and  1943,  and  un- 
til his  death  on  March  16,  1952,  Sam  Schnitzer  was  a 
resident  of  the  County  of  Multnomah,  State  of  Ore- 
gon, and  w^as  then  and  until  his  death  a  citizen  of  the 
United  States  of  America. 

II. 

Plaintiffs  herein  are  the  duly  qualified  and  acting 
Executors  of  the  Estate  of  Sam  Schnitzer,  deceased, 
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to  whom  letters  testamentary  were  granted  by  the 
Circuit  Court  (Probate  Department)  for  the  County 
of  Multnomah,  State  of  Oregon,  on  March  25,  1952. 

III. 

At  all  times  from  September  1,  1947,  to  and  in- 
cluding October  30,  1952,  Hugh  H.  Earle  was  the 
duly  commissioned,  qualified  and  acting  United 
States  Collector  of  Internal  Revenue  for  the  Dis- 
trict of  Oregon,  and  the  said  Hugh  H.  Earle  is  no 
longer  in  office. 

IV. 

At  all  times  from  July  17,  1933  to  and  including 
August  31,  1947,  James  W.  Maloney  was  the  duly 
commissioned,  qualified  and  acting  United  States 
Collector  of  Internal  Revenue  for  the  District  of 
Oregon,  and  the  said  James  W.  Maloney  is  no  longer 
in  office. 

V. 

During  all  times  mentioned  herein,  the  decedent, 
Sam  Schnitzer,  kept  his  personal  books  and  made 
and  filed  his  income  and  victory  tax  returns  on  the 
cash  receipts  and  disbursements  and  calendar  year 
basis. 

VI. 

That  during  all  times  during  the  taxable  years 
1942  and  1943  the  decedent,  Sam  Schnitzer,  was  a 
member  of  a  partnership  known  as  Alaska  Junk 
Company.  Said  partnership  was  comprised  of  the 
decedent,  Sam  Schnitzer,  Rose  Schnitzer,  Harry  J. 
Wolf  and  Jennie  Wolf.  Said  partnership  during  all 
times  mentioned  herein  filed  its  partnership  income 
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tax  information  returns  on  a  calendar  year  and  ac- 
crual basis. 

VIT. 

For  the  calendar  y(>ar  1942  Alaska  Junk  Coniy)any 
reported  gross  sales  in  the  amount  of  $2,038,384,76 
on  its  ])artnership  income  tax  information  return 
filed  on  or  about  March  15,  1943.  Included  in  said 
gross  sales  were  certain  sales  of  merchandise  made 
and  delivered  to  a  corporation  known  as  "Oregon 
Electric  Steel  Rolling  Mills"  in  the  sum  of  $243,- 
975.86,  the  amount  of  said  items  being  carried  on  the 
books  of  said  Alaska  Junk  Company  as  accounts  re- 
ceivable. 

VIII. 

The  net  income  as  reported  on  the  information  tax 
return  of  Alaska  Junk  Company  for  1942  was  in  the 
amount  of  $236,123.45  of  which  amount  the  decedent 
Sam  Schnitzer  reported  on  his  individual  income 
and  victory  tax  return  the  sum  of  $64,030.86,  said 
tax  return  being  filed  on  or  about  March  15,  1943, 
and  said  Sam  Schnitzezr  paid  said  taxes  to  said 
James  W.  Maloney,  the  then  Collector  of  Internal 
Revenue  for  the  District  of  Oregon. 

IX. 

For  the  calendar  year  1943,  Alaska  Junk  Com- 
pany reported  gross  sales  in  the  amount  of  $1,463,- 
365.76  on  its  partnership  income  tax  information  re- 
turn filed  on  or  about  March  15,  1944.  Included  in 
said  purported  gross  sales  were  certain  items  of  mer- 
chandise sold  and  delivered  to  a  corporation  kno^^Ti 
as  "Oregon  Electric  Steel  Rolling  Mills"  in  the  siun 
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of  $103,365.76,  the  amount  of  said  items  being  car- 
ried on  the  books  of  said  Alaska  Junk  Company  as 
accounts  receivable. 

X. 

The  net  income  as  reported  on  the  information  tax 
return  of  Alaska  Junk  Company  for  the  calendar 
year  1943  was  in  the  amount  of  $246,055.71,  of  which 
the  decedent,  Sam  Schnitzer,  reported  on  his  indi- 
vidual income  and  victory  tax  return  the  sum  of 
$66,513.92,  said  tax  return  being  filed  on  or  about 
March  15,  1944,  and  said  Sam  Schnitzer  paid  said 
taxes  on  or  before  said  date,  to  said  James  W.  Ma- 
loney,  then  Collector  of  Internal  Revenue  for  the 
District  of  Oregon. 

XI. 

In  computing  the  net  income  of  Alaska  Junk  Com- 
pany for  the  calendar  year  1943,  a  loss  was  claimed 
on  its  income  tax  information  return  of  $202,350.60 
for  bad  debts  on  account  of  the  aforementioned  mer- 
chandise sold  and  delivered  to  Oregon  Electric  Steel 
Rolling  Mills,  the  amount  of  which  said  items  had 
theretofore  been  carried  on  the  books  of  Alaska 
Junk  Company  as  accounts  receivable. 

XII. 

On  or  about  March  3,  1947,  the  Commissioner  of 
Internal  Revenue  determined  that  the  aforemen- 
tioned loss  on  account  of  merchandise  sold  and  de- 
livered to  Oregon  Electric  Steel  Rolling  Mills  con- 
stituted a  capital  contribution  to  said  Corporation 
and  Avas,  therefore,  not  a  proper  bad  debt  deduction. 
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XIII. 
On  or  about  March  3,  1947,  the  Commissioner  of 
Internal  Revenue  determined  a  deficiency  in  income 
and  victory  tax  for  the  calendar  year  1943  against 
plaintiff  herein,  Sam  Schnitzer,  by  reason  of  the  dis- 
allowance of  the  said  bad  debt  deduction  that  had 
been  taken  on  the  information  tax  return  of  Alaska 
Junk  Company. 

xrv. 

On  June  2, 1947,  the  plaintiff,  Sam  Schnitzer,  filed 
his  petition  with  The  Tax  Court  of  the  United 
States  in  Docket  No.  14208  contending  that  the  de- 
termination of  the  Conmiissioner  of  Internal  Reve- 
nue, to  the  effect  that  said  accounts  receivable  of  the 
Oregon  Electric  Steel  Rolling  Mills  were  in  fact 
capital  contributions,  was  erroneous.  Upon  hearing 
the  matter,  the  Tax  Court  of  the  United  States  de- 
termined the  issues  in  favor  of  the  Commissioner  of 
Internal  Revenue  and  promulgated  its  finding  of 
fact  and  opinion  on  July  14,  1949. 

The  Court  withheld  entry  of  its  decision,  pursuant 
to  Rule  50  of  its  Rules  of  Practice,  for  the  purpose 
of  permitting  the  parties  to  submit  computations  of 
the  proi^er  tax  liability  pursuant  to  the  Court's 
opinion.  The  Commissioner  filed  his  comx^utation  on 
October  6,  1949,  showing  a  total  liability  of  $43,- 
287.42  due  and  owing  by  Sam  Schnitzer.  On  Novem- 
ber 7,  1949,  the  plaintiff,  Sam  Schnitzer,  filed  his 
acquiescence  in  the  computation  submitted  by  the 
Commissioner.  Thereafter,  on  November  9,  1949,  the 
Court  entered  its  final  order  and  decision  determin- 
ing a  deficiency  on  the  part  of  the  plaintiff,  Sam 
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Schnitzer,  in  income  and  victory  tax  for  the  calen- 
dar year  1943,  for  $43,287.42  by  reason  of  the  said 
determination. 

Thereafter,  on  January  4,  1950,  the  plainti:ff,  Sam 
Schnitzer,  x^rosecuted  an  aj^i^eal  from  the  decision 
of  The  Tax  Court  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  The  Ninth  Circuit 
rendered  a  per  curiam  opinion  under  date  of  July 
24,  1950,  affirming  the  decision  of  the  Tax  Court.  On 
October  30,  1950,  the  plaintiff,  Sam  Schnitzer,  peti- 
tioned the  Supreme  Court  of  the  United  States  for 
a  writ  of  certiorari  to  review  the  judgment  of  the 
Court  of  Appeals.  The  Supreme  Court  denied  cer- 
tiorari on  January  2,  1951  (340  U.  S.  911). 

The  parties  stipulate  that  the  findings  of  fact  and 
the  opinion  of  the  Tax  Court  and  the  per  curiam 
opinion  and  judgment  of  the  Court  of  Appeals  for 
the  Ninth  Circuit  are  to  be  considered  as  part  of 
the  evidence  and  record  before  this  Court ;  that  said 
findings  of  fact  and  opinions  are  reported  in  the  re- 
port of  the  Tax  Court  proceedings  entitled  Sam 
Schnitzer,  et  al  vs.  Commissioner  of  Internal  Reve- 
nue at  13  T.  C.  43,  and  in  the  report  of  the  Court  of 
Appeals  proceeding  of  the  same  name  at  183  F.  2d, 
70;  and  that  said  reports  are  hereby  incorporated 
and  made  a  part  of  this  stipulation. 

XV. 

On  December  30,  1949,  plaintiff,  Sam  Schnitzer, 
paid  the  deficiency  asserted  as  aforesaid  and  deter- 
mined by  the  said  judgment,  to  Hugh  H.  Earle,  the 
then  Collector  of  Internal  Revenue  for  the  District 
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of  Oregon,  the  amount  so  paid  l)y  plaintiff  being 
$43,287.42  together  with  interest  on  said  deficiency 
in  the  sum  of  $15,142.38,  total  $58,329.80. 

XVI. 

By  reason  of  the  income  and  victory  tax  payments 
made  on  the  original  return  of  Sam  Schnitzer  and 
the  payments  made  on  account  of  the  deficiencies 
determined  by  the  Commissioner  of  Internal  Reve- 
nue and  affirmed  by  The  Tax  Court  of  the  United 
States  as  aforesaid,  together  with  the  interest  on 
said  deficiencies,  the  said  taxpayer  paid  income  and 
victory  taxes,  together  with  the  interest  on  the  defi- 
ciencies, in  the  amount  of  $103,938.54  for  the  taxable 
year  1943. 

XVII. 

By  virtue  of  the  determination  of  the  Commis- 
sioner of  Internal  Revenue,  the  decision  of  the  Tax 
Court  of  the  United  States,  the  affirmance  of  that 
decision  by  the  Court  of  Appeals  for  the  Ninth  Cir- 
cuit and  the  denial  of  the  petition  for  certiorari  by 
the  United  States  Supreme  Court,  as  aforesaid,  it 
has  been  adjudicated  in  effect  that  the  merchandise 
sold  and  delivered  by  Alaska  Junk  Company  to 
Oregon  Electric  Steel  Rolling  Mills  were  not  sales 
but  capital  contributions. 

As  a  result  of  said  adjudication,  it  follows  that  the 
"sales"  to  Oregon  Electric  Steel  Rolling  Mills  w^ere 
erroneously  carried  on  the  books  of  the  Alaska  Junk 
Company  as  accounts  receivable;  they  were  erro- 
neously included  in  the  gross  income  of  the  partner- 
ship for  1942  and  1943 ;  the  income  and  victory  taxes 
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paid  by  the  partners  including  Sam  Schnitzer  on 
their  distributive  shares  therefrom  under  the  orig- 
inal returns,  were  erroneously  paid ;  and  the  amounts 
of  such  "sales"  should  have  been  excluded  from  the 
gross  income  of  Alaska  Junk  Company,  thus  reduc- 
ing the  amount  of  the  net  income  reportable  by  said 
Alaska  Junk  Company,  and  thus  reducing  the 
amount  of  income  reportable  by  the  deceased,  Sam 
Schnitzer,  on  his  individual  income  and  victory  tax 
return  for  the  taxable  year  1943. 

XYIII. 

On  or  about  June  21,  1951,  Sam  Schnitzer  filed 
with  the  Collector  of  Internal  Revenue  for  the  Dis- 
trict of  Oregon,  on  Form  843,  a  claim  for  refund  of 
the  taxes  and  interest  in  the  sum  of  $46,205.61,  to- 
gether with  interest  thereon  as  provided  by  law,  a 
copy  of  which  claim  is  attached  to  the  complaint 
herein.  It  is  stipulated  that  the  copy  of  the  claim 
attached  to  the  complaint  herein  is  a  true  and  cor- 
rect copy  of  the  claim  filed  as  aforesaid  and  may  be 
marked  and  admitted  as  "Plaintiff's  Pre-trial  Ex- 
hibit No.  1". 

XIX. 

On  or  about  August  1,  1951,  the  Commissioner  of 
Internal  Revenue  notified  Sam  Schnitzer,  by  regis- 
tered mail,  that  his  said  claim  for  refund  had  been 
disallowed. 

XX. 

That  the  said  sum  of  $46,205.61  has  not  been  re- 
paid to  Sam  Schnitzer,  or  the  plaintiffs  herein. 
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XXI. 

In  its  returns  for  the  years  1942  and  1943,  the 
partnershi]^,  Ahiska  Junk  Company,  reported  sales, 
costs  of  sales,  gross  profits,  other  incomes,  total  in- 
comes, deductions  and  net  incomes  as  follows : 

1942  1943 

Sales $  2,038,384.76  $  1,463,363.19 

Cost  of  Sales 1,331,810.34  521.662.19 

Gross  profits $     706,544.42  S     941,701.00 

Other  income 2,410.12  4,782.31 

\  

Total  Income %     708,954.54  S     946,483.31 

Deductions (a)   472.831.09  (a)   700,427.60 


Net  income %     236,123.45  $     246,055.71 

(a)    Total  deductions  claimed  for  1912  and  1943  included  bad 
debts  in  the  respective  amounts  of  $1,971.24  and  $206,008.92. 

XXII. 

In  computing  the  amount  of  the  refund  claimed 
by  the  plaintiffs,  as  set  forth  in  the  claim  referred  to 
in  paragraph  XVIII,  the  plaintiffs  eliminated  the 
merchandise  sold  and  delivered  to  Oregon  Electric 
Steel  Rolling  Mills  in  the  amount  of  $243,975.86  and 
$103,365.76  from  the  gross  sales  reported  in  the 
original  returns  of  the  partnership,  as  aforesaid, 
thus  computing  the  refund  on  the  basis  of  gross 
sales  in  the  amoimt  of  $1,794,408.90  and  $1,359,- 
997.43  for  the  years  1942  and  1943,  respectively. 

XXIII. 

In  computing  the  amomit  of  refiuid  claimed  by 
plaintiffs,  as  set  forth  in  the  claim  referred  to  in 
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paragraph  XVIII,  the  plaintiffs  used  the  same  cost 
of  sales  reported  in  the  original  returns  of  the  part- 
nership, that  is,  $1,331,840.34  and  $521,662.19  for  the 
years  1942  and  1943,  respectively.  The  plaintiffs  did 
not  eliminate  the  cost  of  the  merchandise  sold  and 
delivered  to  Oregon  Electric  Steel  Rolling  Mills, 
that  is,  plaintiffs  did  not  reduce  the  cost  of  sales  as 
reported  in  the  original  returns  of  the  partnership 
by  the  actual  cost  of  the  merchandise  sold  and  de- 
livered to  Oregon  Electric  Steel  Rolling  Mills. 

XXIV. 

The  parties  stipulate  that  the  merchandise  sold 
and  delivered  to  Oregon  Electric  Steel  Rolling  Mills 
for  the  years  1942  and  1943,  the  amounts  of  which 
have  been  excluded  from  gToss  income  in  computing 
the  refund  claimed  by  the  plaintiffs,  had  a  cost  of 
$159,389.43  and  $36,849.89,  respectively. 

XXV. 

The  difference  in  the  amount  of  income  and  vic- 
tory tax  of  the  deceased,  Sam  Schnitzer,  as  reported 
on  his  original  income  and  victory  tax  return  for 
1943,  together  with  the  deficiency  and  interest  paid, 
as  aforesaid,  and  the  amount  of  income  and  victory 
tax  for  the  taxable  year  1943  after  eliminating  from 
gross  sales  of  the  partnership  (Alaska  Junk  Com- 
pany) the  merchandise  sold  and  delivered  to  Oregon 
Electric  Steel  Rolling  Mills,  is  the  sum  of  $41,719.77. 

The  difference  in  the  amount  of  income  and  vic- 
tory tax  of  the  deceased,  Sam  Schnitzer,  as  reported 
on  his  original  income  and  victory  tax  return  for 
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1943,  together  with  the  deficiency  and  interest  paid, 
as  aforesaid,  and  the  amount  of  income  and  victory 
tax  for  1943  after  eliminating  from  gross  sales  of 
the  i)artnership  (Alaska  Junk  Com])any)  the  mer- 
chandise sold  and  delivered  to  Oregon  Electric  Steel 
Rolling  Mills  and  the  cost  of  said  merchandise,  is 
the  sum  of  $25,143.06. 

The  parties  stipulate  that  the  above  computations 
are  true  and  correct  and  that  in  the  event  the  Court 
shall  determine  that  the  prosecution  of  this  action  is 
not  barred  by  Section  322(c)  of  the  Internal  Reve- 
nue Code  of  1939,  or  by  the  principle  of  res  judicata, 
and/or  the  doctrine  of  collateral  estoppel,  the  judg- 
ment to  be  entered  in  favor  of  the  plaintiffs,  shall  be 
in  accordance  with  and  for  the  amount  of  overpay- 
ment shown  in  whichever  of  the  above  computations 
is  determined  by  the  Court  to  be  applicable  under 
the  circumstances,  to-wit: 

$41,719.77 
or 

$25,143.06 

as  the  case  may  be ; 

(plus  interest  as  provided  by  law^). 

XXVI. 

That  in  the  computation  submitted  by  the  Com- 
missioner of  Internal  Revenue  on  October  6,  1949, 
pursuant  to  Rule  50  of  the  Tax  Court's  Rules  of 
Practice,  as  indicated  in  paragraph  XIV  above,  the 
amount  of  sales  which  the  Tax  Court  concluded 
were  capital  contributions  were  not  eliminated  from 
the  gross  sales  as  originally  reported  by  the  partner- 
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ship,  nor  was  the  cost  of  such  sales  eliminated  from 
the  cost  of  goods  sold  as  originally  reported  by  said 
partnership.  That  Sam  Schnitzer,  on  November  7, 
1949,  filed  his  acquiescence  in  the  computation  sub- 
mitted by  the  Commissioner  of  Internal  Kevenue, 
and  that  on  November  9,  1949,  the  Tax  Court  en- 
tered its  final  order  and  decision  in  the  matter. 
A  true  and  correct  copy  of  said  computation,  acqui- 
escence and  decision  is  attached  hereto,  and  it  is 
stipulated  that  the  same  may  be  admitted  in  evidence 
and  marked  as  "Defendant's  Pre-trial  Exhibit  1". 

XXYII. 

The  Tax  Court  proceedings  entitled  *'Sam 
Schnitzer  et  al  v.  Commissioner  of  Internal  Reve- 
nue", Docket  Nos.  14208,  14209,  14278,  14279,  14280 
and  14372,  reported  in  13  T.C.  43,  are  as  shown  and 
contained  in  the  transcript  of  record  No.  12471, 
which  transcript  accompanied  the  petition  for  a 
writ  of  certiorari  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  It  is  stipulated  by 
the  parties  that  said  transcript  is  a  true  and  cor- 
rect copy  of  the  pleadings,  findings  of  fact,  opinion 
and  decision  of  the  Tax  Court  in  said  proceedings, 
and  pertinent  testimony  and  evidence  adduced 
therein,  together  with  the  petition  for  review  and 
per  curiam  opinion  and  judgment  of  the  Court  of 
Appeals  for  the  Ninth  Circuit.  It  is  further  stipu- 
lated that  said  copy  of  the  transcript  of  the  Tax 
Court  proceedings  as  aforesaid,  may  be  marked  and 
admitted  in  evidence  as  "Joint  Pre-Trial  Exhibit 
No.  1". 
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Plaintiffs'  Contentions 
Plaintiffs  contend  as  follows: 

I. 

That  since  the  partnership  reported  its  income  on 
the  accrual  basis  and  the  sales  made  to  Oregon 
Electric  Steel  Rolling  Mills  were  regarded  by  the 
partnership  as  bona  fide  sales  and  carried  on  the 
books  as  accomits  receivable,  the  partnership  was, 
as  a  matter  of  law,  compelled  to  report  the  said 
sales  as  a  part  of  its  gi'oss  income  and  to  include 
the  same  as  gross  income  in  reporting  the  distribu- 
tive shares  of  the  partners  and  in  the  net  income  of 
the  partnership ;  that  the  partners  were,  as  a  matter 
of  law,  compelled  to  report  in  their  individual  in- 
come tax  returns  as  income,  the  amount  reported 
by  the  partnership  as  their  distributive  shares 
which  included  the  income  from  the  sales  made  to 
said  Oregon  Electric  Steel  Rolling  Mills  and  the 
indi^ddual  partners,  including  Sam  Schnitzer,  did 
include  in  his  indi^ddual  income  tax  return  for  the 
year  1943,  his  distributive  share  of  the  income  of 
the  partnership  as  it  was  reported  by  the  partner- 
ship in  its  information  return,  which  included  in- 
come from  the  sales  to  Oregon  Electric  Steel  Roll- 
ing Mills  as  aforesaid,  and  Sam  Schnitzer  paid  the 
income  taxes  and  victory  taxes  due  thereon;  that 
since  the  Commissioner  of  Internal  Revenue  dis- 
allowed the  loss  resulting  from  the  failure  of  the 
Oregon  Electric  Steel  Rolling  Mills  to  pay  said 
account  receivable  for  the  merchandise  sold  to  it  as 
aforesaid,  and  the   Commissioner  elected  to  treat 
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the  delivery  of  the  merchandise  by  the  partnership 
to  said  corporation  as  a  contribution  to  capital  of 
the  corporation,  and  determined  a  deficiency  by  rea- 
son of  the  disallowance  of  said  bad  debt  loss  deduc- 
tion, and  the  Court  affirmed  the  determination  of 
the  Commissioner,  the  payment  of  taxes  on  the  por- 
tion of  the  income  determined  to  be  capital  contri- 
bution, was  erroneous  and  resulted  in  an  over- 
payment in  that  the  delivery  of  said  merchandise 
by  the  partnership  to  the  said  corporation  could 
not  be  sales  and  capital  contributions  at  the  same 
time,  and  since  said  delivery  of  merchandise  would 
not  constitute  sales,  it  was  improperly  included  in 
the  net  income  and  the  taxes  paid  thereon  were 
erroneously  paid. 

11. 

This  action  to  recover  the  taxes  erroneously  paid 
as  aforesaid,  is  not  barred  by  Section  322(c)  of  the 
Internal  Revenue  Code,  but  comes  within  the  pro- 
vision of  Subdivision  2  of  the  exceptions  to  Section 
322(c)  of  the  Internal  Revenue  Code,  in  that  the 
amount  collected  was  in  excess  of  the  amount  com- 
puted in  accordance  with  the  decision  of  the  Board 
(Tax  Court)  ;  that  the  claim  for  refund  did  not 
accrue  until  after  the  affirmance  of  the  Commis- 
sioner's deteiinination  by  the  Courts  and  the  pay- 
ment of  the  deficiency  determined  thereby,  and  the 
Tax  Court  of  the  United  States  had  no  jurisdiction, 
referred  to  herein,  to  determine  any  refund,  either 
in  the  original  decision  or  in  the  judgment  entered 
upon  the  computation  under  Rule  50. 
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III. 

Tho  judG^mont  of  the  Tax  Court  of  the  United 
States  is  not  res  ad  judicata  in  that  the  subject  mat- 
ter of  the  proceeding  in  the  Tax  Court  of  the 
United  States  was  not  the  same  as  in  this  action 
and  the  proceedings  in  the  two  cases  were  be- 
tween diiferent  parties.  The  Tax  Court  of  the 
United  States  had  no  jurisdiction  under  the  plead- 
ings in  that  proceeding  to  determine  the  present 
claim  for  refund. 

Defendant's  Contentions 

I. 

This  Action  is  Barred  by  Section  322(c)  of  the 
Internal  Revenue  Code  of  1939. 

The  present  suit  involves  the  same  tax  for  the 
same  taxable  year  1943  as  was  involved  in  the  pro- 
ceedings instituted  by  the  plaintiffs  and  related  tax- 
payers before  the  Tax  Court  of  the  United  States 
for  redetermination  of  the  deficiency  in  respect  of 
their  income  tax  for  that  taxable  year. 

Under  the  circumstances  this  action  is  barred  by 
Section  322(c)  of  the  Code.  With  certain  excep- 
tions not  applicable  here,  the  statute  expressly  pro- 
vides that  when  a  petition  is  filed  with  the  Tax 
Court,  which  was  the  case  here,  no  suit  shall  be 
instituted  in  any  court  for  recovery  of  any  part  of 
"the  tax  for  the  taxable  year"  in  respect  of  which 
the  Commissioner  of  Internal  Revenue  has  deter- 
mined a  deficiency. 

The  important  thing  with  this  statute  is  the  fil- 
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ing  of  a  petition  in  the  Tax  Court,  rather  than  the 
decision  of  the  Court.  The  taxpayer  who  elects  to 
invoke  the  jurisdiction  of  the  Tax  Court  must  ac- 
cept this  consequence,  and  it  is  clear  under  the  de- 
cided cases  that  the  plaintiffs  have  no  right  to  sue 
the  United  States  in  this  case. 

II. 

The    Determination    of    the    Tax    Court    Is    Res 
Judicata 

In  the  alternative,  if  this  Court  does  not  con- 
sider that  Section  322(c)  of  the  1939  Code  effec- 
tively bars  this  action,  then  it  is  barred  by  an 
application  of  the  principles  of  res  judicata.  The 
same  tax  liability,  the  same  tax  year,  and  the  same 
parties  or  their  privies  are  involved  in  the  instant 
suit  as  in  the  prior  adjudication. 

Upon  hearing  the  same  matter  in  the  prior  pro-  I 
ceedings,  the  Tax  Court  decided  the  issues  raised 
by  the  pleadings  in  favor  of  the  Commissioner  of 
Internal  Revenue  and  promulgated  its  findings  of 
fact  and  its  opinion  on  July  14,  1949  (13  T.C.  43). 
The  Court  withheld  entry  of  its  final  order  and  de- 
cision, pursuant  to  Rule  50  of  its  Rules  of  Prac- 
tice, for  the  purpose  of  permitting  the  parties  to 
submit  computations  of  the  proper  tax  liability  pur- 
suant to  the  Court's  opinion. 

The  Commissioner  filed  his  computation  on  Octo- 
ber 6,  1949,  showing  a  total  liability  of  $42,273.99 
due  and  owing  by  the  petitioners.  Sam  Schnitzer, 
along  with  the  other  petitioners,  had  ample  oppor- 
tunity under  Rule  50  to  present  their  objections  to 
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the  Commissioner's  computation  of  their  tax  liabil- 
ity in  accordance  with  the  Court's  opinion. 

Instead  of  o])jecting  to  the  Commissioner's  com- 
])utation,  petitionei-s  ac(iuiesced  on  Novem])er  7, 
1949,  in  the  computation  submitted  to  the  Court  hj 
the  Conmiissioner,  and  the  Court  entered  its  order 
and  decision  accordingly  on  November  9,  1949.  This 
final  order  and  decision,  determining  a  deficiency  of 
$42,273.99  due  and  owing  by  said  plaintiffs,  was  af- 
firmed on  January  4,  1950,  by  the  Court  of  Appeals 
for  the  Ninth  Circuit  (183  F.2d  70). 

It  is  now  too  late,  it  is  submitted,  for  the  plain- 
tiffs and  the  other  taxpayers  to  ask  that  any  errors 
in  the  Rule  50  computation  be  corrected.  The  deci- 
sion of  the  Tax  Court  which  was  affirmed  by  the 
Court  of  Appeals  for  this  Circuit  is  a  final  decision 
which  set  at  rest  forever  all  questions  litigated  or 
which  might  have  been  litigated. 

The  plaintiffs,  it  is  submitted,  have  already  clearly 
had  their  day  in  Court,  and  should  not  be  perinitted 
to  relitigate  the  same  issues  in  this  Court,  as  a  plain 
matter  of  justice  and  equity. 

III. 

Plaintiffs'  Recovery  is  Properly  Denied  on 
Grounds  of  Estoppel. 
In  the  alternative,  if  this  Court  does  not  consider 
that  Section  322(c)  and/or  the  principle  of  res 
judicata  effectively  barred  this  action,  then  it  is 
contended  that  the  plaintiffs  are  estopped  by  the  de- 
cision of  the  Tax  Court  and  by  their  acquiescence  in 
the  computation  of  the  tax  deficiency  so  ordered 
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and  decided  by  the  Tax  Court,  as  aforesaid,  from 
any  recovery  herein. 

Issues  of  Fact 
I. 
There  are  no  issues  of  fact  for  determination. 

Issues  of  Law 

I. 

Whether  this  action  is  barred  by  Section  322(c) 
of  the  Internal  Revenue  Code  of  1939,  because  of 
the  prior  proceedings  instituted  before  the  Tax 
Court  of  the  United  States  imder  the  provisions  of 
Section  272(a)  of  said  Code? 

II. 

Whether,  in  the  alternative,  the  decision  of  the 
Tax  Court  of  the  United  States,  affirmed  by  the 
Court  of  Appeals  for  the  Ninth  Circuit,  is  res  judi- 
cata upon  a  suit  for  the  recovery  of  any  part  of  the 
tax  paid  in  satisfaction  of  the  deficiency  in  tax  so 
determined  in  the  Tax  Court  proceedings'? 

III. 

Which  of  the  computations  set  forth  in  paragraph 
XXV  of  this  Pre-Trial  Order  is  applicable  under 
the  circumstances  in  the  event  the  Court  shall  de- 
termine that  this  action  is  not  barred  under  Section 
322(c)  of  the  Internal  Revenue  Code  of  1939  or  by 
the  principle  of  res  judicata,  that  is,  whether  the 
amount  of  overpayment  is  $41,719.77,  as  contended 
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by  the  plaintiffs,  or  $25,143.06  as  contended  by  the 
defendant  ? 

Plaintiffs'  Exhibits 

Plaintiffs'  Exhibit  No.  1:    Claim  for  Refund. 

Defendant's  Exhibits 
Defendant's  Exhibit  No.   1:     Computation,  Ac- 
quiescence and  Decision. 

f 

Joint  Exhibits 

}  Joint  Exhibit  No.  1:  Transcript  of  the  Record 
in  Tax  Court  proceedings  titled:  ''Sam  Schnitzer 
et  al  V.  Commissioner  of  Internal  Revenue,  Docket 
Nos.  14208,  14209,  14278,  14279,  14280,  14372. 

Certain  exhibits  have  been  identified  and  re- 
ceived as  pre-trial  exhibits,  the  parties  agreeing, 
with  the  approval  of  the  Court,  that  no  further 
identification  of  said  exhibits  is  necessary  and  it  is 
stipulated  that  said  exhibits  shall  be  received  in 
evidence  as  a  part  of  the  stipulated  facts. 

The  Parties  hereto  waive  trial  by  jury  and  agree 
to  the  foregoing  Pre-Trial  Order  and  stipulate  that 
this  action  shall  be  submitted  to  the  Court  for  de- 
termination upon  this  Pre-Trial  Order  and  the 
stipulated  facts  set  forth  therein. 

The  Court  being  fully  advised  in  the  premises; 
now 

Orders,  that  the  foregoing  Pre-Trial  Order  shall 
not  be  amended  except  by  consent  of  both  Parties 
or  to  prevent  manifest  injustice;  and  it  is  further 
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Ordered,  that  this  Pre-Trial  Order  supersedes  all 
pleadings. 

Dated  at  Portland,  Oregon,  this  28th  day  of  Feb- 
ruary, 1955. 

/s/  GUS  J.  SOLOMON, 
Judge 
Approved : 

/s/  S.  J.  Bischoff 
/s/  R.  S.  Jacob 

Attorneys  for  Plaintiff 
/s/  C.  E.  Luckey 

Attorney  for  Defendant 
/s/  John  D.  Picco 

Of  Counsel  for  Defendant 

[Endorsed] :    Filed  Feb.  28,  1955. 


[Title  of  District  Court  and  Cause.] 

FINDINGS    OF    FACT    AND    CONCLUSIONS 

OF  LAW 

This  cause  having  duly  come  on  for  trial,  plain- 
tiff appeared  herein  by  S.  J.  Bischoff,  his  Attor- 
ney, the  defendant  appeared  herein  by  C.  E. 
Luckey,  United  States  Attorney  for  the  District  of 
Oregon,  and  by  John  D.  Picco,  its  attorneys ;  where- 
upon the  cause  was  submitted  to  the  Court  upon  a 
stipulation  of  facts  contained  in  the  Pre-trial  Or- 
der entered  herein  on  the  28th  day  of  February, 
1955,  and  upon  the  exhibits  described  therein,  briefs 
of  the  respective  parties  were  submitted  and  argu- 
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ment  made  to  the  Court,  the  Court  now  makes  and 
files  herein  the  following: 

k 

^  Findings  of  Fact 

The  Court  does  hereby  adopt,  and  makes  as  its 
findings  of  fact,  all  of  the  facts  contained  in  the 
stipulation  of  the  parties  incorporated  in  the  afore- 
said Pre-trial  Order  as  if  herein  fully  and  at 
length  set  forth. 

Upon  the  aforesaid  findings  of  fact,  the  Court 
does  hereby  make  and  file  herein  the  following; 

Conclusions  of  Law 

T. 

That  the  claim  for  refund  filed  by  the  plaintiff 
and  described  in  the  findings  of  fact  is  not  barred 
by  the  provisions  of  Section  322(c)  of  the  Internal 
Revenue  Code  and  the  Court  has  jurisdiction  of 
this  suit  upon  said  claim  by  virtue  of  the  exception 
No.  2  to  Section  322(c)  of  the  Internal  Revenue 
Code. 

II. 

The  lolaintiffs'  cause  of  action  is  not  barred  by 
the  principles  of  res  judicata  or  collateral  estoppel. 

p  ni. 

In  computing  the  amount  of  refund  to  which 
plaintiffs  are  entitled,  there  should  be  eliminated  the 
cost  of  merchandise  sold  and  delivered  to  Oregon 
Electric  Steel  Rolling  Mills  and  the  costs  of  sales 
reported  in  the  original  return  should  be  reduced 
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by  the  actual  cost  of  the  merchandise  sold  and  de- 
livered to  Oregon  Electric  Steel  Rolling  Mills. 

IV. 

Plaintiffs  are  entitled  to  a  judgment  against  the 
defendant  for  the  sum  of  $41,719.77  with  interest 
thereon  at  the  rate  of  6%  per  annum  from  Decem- 
ber 30,  1949,  to  the  date  of  payment  as  required  by 
law,  together  with  their  costs  and  disbursements  in- 
curred herein. 

Dated:    August  19,  1955. 

/s/  CLAUDE  McCOLLOCH, 
Judge. 

Acknowledgment  of  Service  attached. 
[Endorsed] :    Filed  Aug.  19,  1955. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon 

Civil  No.  7102 

MANUEL  SCHNITZER,  HAROLD  SCHNIT- 
ZER, LEONARD  SCHNITZER,  Executors  of 
the  Estate  of  Sam  Schnitzer,  deceased, 

Plaintiffs, 
vs. 

THE  UNITED  STATES  OF  AMERICA, 

Defendant. 
JUDGMENT 

Upon  the  findings  of  fact  and  conclusions  of  law 
duly  made  and  filed  herein,  it  is 

Ordered  and  Adjudged  that  the  plaintiffs  Manuel 
Schnitzer,  Harold  Schnitzer,  Leonard  Schnitzer,  Ex- 
ecutors of  the  Estate  of  Sam  Schnitzer,  deceased,  do 
have  judgment  for  and  recover  of  and  from  the 
United  States  of  America,  the  defendant  herein,  the 
smn  of  $41,719.77  with  interest  thereon  at  the  rate 
of  6%  per  anniun  from  December  30,  1949,  to  date 
of  payment  as  required  by  law,  and  that  plaintiffs 
have  judgment  for  their  costs  and  disbursements  in- 
curred herein  in  the  sum  of  $ as  taxed  by  the 

Clerk  of  this  Court. 

(Dated:  August  19,  1955. 
/s/  CLAUDE  McCOLLOCH, 
Judge 

Acknowledgment  of  Service  attached. 
[Endorsed]  :  Filed  Aug.  19,  1955. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To:  Manuel  Schnitzer,  Harold  Schnitzer,  Leonard 
Sclinitzer,  Executors  of  the  Estate  of  Sam 
Schnitzer,  deceased,  Plaintiffs,  and  to  Jacob, 
Jones  &  Brown  and  S.  J.  Bischoff,  their  At- 
torneys : 

Notice  is  hereby  given  that  the  United  States  of 
America,  defendant  above-named,  hereby  appeals  to 
the  L^nited  States  Court  of  Appeals  for  the  Mnth 
Circuit  from  the  final  Judgment  entered  in  this  ac- 
tion on  August  19,  1955  in  favor  of  plaintiffs  and 
against  defendant. 

Dated  October  14,  1955. 

C.  E.  LUCKEY, 

U.  S.  Attorney,  District  of  Oregon 
/s/  VICTOR  E.  HARP, 
Asst.  U.  S.  Attorney, 
Of  Attorneys  for  Defendant 

[Endorsed]  :  Filed  Oct.  14,  1955. 


In  the  United  States  District  Court 
for  the  District  of  Oregon 

L^nited  States  of  America, 
District  of  Oregon — ss. 

I,  R.  DeMott,  Clerk  of  the  United  States  District 
Court  for  the  District  of  Oregon,  do  hereby  certify 
that  the  foregoing  documents  consisting  of  Com- 
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plaint;  Defendant's  motion  to  dismiss  complaint; 
Order  consolidating  cases  for  hearing;  Record  of 
hearing  on  motion  to  dismiss  complaint;  Answer; 
Stipulation  for  entry  of  order  consolidating  actions 
for  trial;  Pre-trial  order;  Findings  of  fact  and  con- 
clusions of  law;  Judgment;  Notice  of  appeal;  Mo- 
tion for  order  extending  time  to  docket  appeal ;  Or- 
der extending  time  to  docket  appeal ;  Designation  of 
contents  of  record  on  ax:>i)eal;  and  Transcript  of 
docket  entries,  constitute  the  record  on  appeal  from 
a  judgment  of  said  court  in  a  cause  therein  nmn- 
bered  Civil  7102,  in  which  The  United  States  of 
America  is  the  defendant  and  the  appellant  and 
Manuel  Schnitzer,  Harold  Schnitzer,  Leonard 
Schnitzer,  Executors  of  the  Estate  of  Sam  Schnit- 
zer, deceased,  are  the  plaintiffs  and  appellees;  that 
the  said  record  has  been  prepared  by  me  in  accord- 
ance with  the  designation  of  contents  of  record  on 
appeal  filed  by  the  appellant  and  in  accordance  with 
the  rules  of  this  court. 

¥  In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  in  Portland, 
in  said  District,  this  25th  day  of  January,  1956. 

[Seal]  R.  DE  MOTT, 

Clerk 

/s/  By   THORA  LUND, 
Deputy 
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[Endorsed] :  No.  15015.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  United  States  of 
America,  Appellant,  vs.  Manuel  Schnitzer,  Harold 
Schnitzer  and  Leonard  Schnitzer,  Executors  of  the 
Estate  of  Sam  Schnitzer,  deceased.  Appellees.  Tran- 
script of  Record.  Appeal  from  the  United  States 
District  Court  for  the  District  of  Oregon. 

Filed:  January  26,  1956. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United   States  Coiii-t  of   Appeals   for  the 
Ninth  Circuit 

No.  15011 
United  States  of  America,  Appellant,  vs.  Monte  L. 
Wolf,  Executor  of  the  Estate  of  Harry  J.  Wolf, 
Deceased,  Appellee. 

No.  15012 
United  States  of  America,  Appellant,  vs.  Monte  L. 
Wolf,  Transferee  of  the  Estate  of  Jennie  Wolf, 
Deceased,  Appellee. 

No.  15013 
United  States  of  America,  Appellant,  vs.  Blossom 
M.  Grayson,  Transferee  of  the  Estate  of  Jennie 

I       Wolf,  Deceased,  Appellee. 
No.  15014 
United  States  of  America,  Appellant,  vs.  Charlotte 
C.  Cohon,  Transferee  of  the  Estate  of  Jennie 
Wolf,  Deceased,  Appellee. 

No.  15015 
United  States  of  America,  Appellant,  vs.  Manuel 
Schnitzer,  Harold  Schnitzer,  Leonard  Schnitzer, 
Executors  of  the  Estate  of  Sam  Schnitzer,  De- 
ceased, Appellees. 

MOTION   TO   CONSOLIDATE    CASES   FOR 
BRIEFS  AND  HEARING 

Comes  now  the  appellant.  United  States  of  Amer- 
ica, by  and  through  C.  E.  Luckey,  United  States 
Attorney  for  the  District  of  Oregon,  and  Victor  E. 
Harr,  Assistant  United  States  Attorney,  and  moves 
the  Court  for  an  order  of  consolidation  of  the  above- 
entitled  cases  for  hearing  and  determination  in  the 
above-entitled  Court,  and  further  that  a  consolid- 
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ated  brief  be  permitted  to  be  filed  herein  in  respect 
to  all  of  the  above-entitled  causes. 

In  support  of  this  motion  appellant  represents 
that  the  said  causes  were  consolidated  for  trial  and 
determination  in  the  court  below  and  that  the  record 
submitted  was  considered  by  the  Court  as  applic- 
able to  a  determination  of  each  of  the  said  causes; 
that  the  said  actions  all  grew  out  of  a  consolidated 
proceeding  before  the  Tax  Court  of  the  United 
States  in  the  case  of  Sam  Schnitzer  et  al.  vs.  Com- 
missioner, 13  T.C.  43,  and  the  decision  of  that 
Court  in  that  proceeding. 

Dated  at  Portland,  Oregon  this  1st  day  of  Feb- 
ruary, 1956. 

C.  E.  LUCKEY, 
T7.  S.  Attorney  for  the  District  of 
Oregon 
/s/  VICTOR  E.  HARR, 

Asst.  U.  S.  Attorney 
So  Ordered: 

/s/  WILLIAM  DENMAN, 

United  States  Circuit  Court  Judge 
/s/  WM.  HEALY, 
/s/  WALTER  L.  POPE, 

Judges,  U.  S.  Court  of  Appeals  for 
the  Ninth  Circuit 

Certificate  of  Service  by  Mail  attached. 

[Endorsed] :  Filed  Feb.  6,  1956.  Paul  P.  O'Brien, 
Clerk. 
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2 
OPINION  BELOW 

The  District  Court  wrote  no  opinion. 

JURISDICTION 

These  appeals  involve  federal  income  and  victory  taxes. 
The  taxes  for  1942  and  1943  were  paid  on  or  before  March 
15, 1943,  and  March  15, 1944,  respectively: 

Record 
Docket  No.  Taxpayer  references 

15.01 1  Monte  L.  Wolf,  Executor  R.  43-44 

15.012  Monte  L.  Wolf,  Transferee  R.  42-43 

15.013  Blossom  M.  Grayson,  Transferee       R.  5-6 

15.014  Charlotte  C.  Cohon,  Transferee  R.  5-6 

15.015  Manuel  Schnitzer,  Harold  Schnitzer, 

and  Leonard  Schnitzer,  Executors    R.  5-6 

The  Tax  Court  held  that  taxpayers  were  liable  for  deficien- 
cies for  the  year  1943.  These  deficiencies  were  paid  on  De- 
cember 30,  1949: 

Record 
Docket  No.  Taxpayer  references 

15.011  Monte  L.  Wolf,  Executor  R.  47 

15.012  Monte  L.  Wolf,  Transferee  R.  46 

15.013  Blossom  M.  Grayson,  Transferee       R.  9 

15.014  Charlotte  C.  Cohon,  Transferee         R.  9 

15.015  Manuel  Schnitzer,  Harold  Schnitzer, 

and  Leonard  Schnitzer,  Executors      R.  8-9 


Taxpayers  then  made  claims  for  refunds  for  the  year  1943'^ 
on  June  21,  1951,  and  on  August  1 ,  1951,  the  Commissioner 
notified  them  that  their  claims  had  been  disallowed: 

Record 
Docket  No.  Taxpayer  references 

15.01 1  Monte  L.  Wolf,  Executor  R.  48-49 

15.012  Monte  L.  Wolf,  Transferee  R.  47-48 

15.013  Blossom  M.  Grayson,  Transferee       R.  10-11 

15.014  Charlotte  C.  Cohon,  Transferee         R.  10-11 

15.015  Manuel  Schnitzer,  Harold  Schnitzer, 

and  Leonard  Schnitzer,  Executors      R.  10 

On  July  31,  1953,  taxpayers  brought  these  suits  pursuant  to 
Section  3772(a)   of  the  Internal  Revenue  Code  of  1939. 

Jurisdiction  is  conferred  on  the  District  Court  by  28  U.S.C., 

Section  1346.  Judgments  of  recovery  for  taxpayers  were 

entered  on  August  19, 1955,  as  follows: 

Record 
Docket  No.  Taxpayer  Amount   references 

15.01 1  Monte  L.  Wolf,  Executor         $41,608.89  R.  71,  76 

15.012  Monte L.  Wolf ,  Transferee        13,025.09  R..65,69 

15.013  BlossomM.Grayson,Transferee  13,025.09  R.  25-26 

15.014  Charlotte  C.  Cohon,  Transferee  13,025.09  R.  25-26 

15.015  Manuel  Schnitzer,  Harold 
Schnitzer,  and  Leonard 

Schnitzer,  Executors  41,719.77  R.  25 

Notices  of  appeal  were  filed  on  October  14,  1955 : 


'/Actually  both  the  years  1942  and  1943  are  involved  but  due 
to  the  application  of  the  Current  Tax  Payment  Act  of  1943, 
c.  120,  57  Stat.  126,  only  the  year  1943  is  officially  in  issue. 


Docket  Xo.  Taxpayer 

15.011  Monte  L.  XTolf.  Executor 

15.012  Monte  L.  ^''olf,  Transferee 
15,015     Blossom  M.  Grayson,  Transferee 

15.014  Charlotte  C.  Cohon,  Transferee 

15.015  Manuel  Schnitzer,  Harold 
Schnitzer,  and  Leonard 
Schnitzer,  Executors 


Record 

reference 
IL72 
K.66 
R.  26 
R.  26 


R.26 


Jurisdiction  is  conferred  on  this  Court  by  28  U.S.C,  Section 
1291. 

QUESTION'S  PRESENTED 

1.  Whether  these  suits  are  precluded  by  Seaion  522(c) 
of  the  Internal  Revenue  Code  of  1939,  since  the  Commis- 
sioner has  mailed  the  taxpayers  notice  of  deiidency  and  they 
filed  petitions  with  the  Tax  Court  for  the  same  vear  involved 
in  these  suits. 

2.  In  the  alternative  whether  these  suits  are  barred  by  the 

doctrine  of  res  judicata. 

5.  If  the  taxpayers  are  entitled  to  refund,  whether  the 
District  Court  figured  the  amounts  of  refund  correctly. 


STATL'TES  YSWOIXYD 
Internal  Revenue  Code  of  1939: 

SEC.  25.  DEDUCTIONS  FROM  GROSS  EN'COME. 


In  computing  net  income  there  shall  be  allowed  as 
deductions: 


(g)  Capital  Losses. — 

( 1 )  Limitatioti. — Losses  from  sales  or  exchanges 
of  capital  assets  shall  be  allowed  only  to  the  extent 
provided  in  section  117. 


(2)  Securities  becoming  worthless. — If  any  secur- 
ities (as  defined  in  paragraph  (3)  of  this  subsection) 
become  worthless  during  the  taxable  year  and  are 
capital  assets,  the  loss  resulting  therefrom  shall,  for 
the  purpose  of  this  chapter,  be  considered  as  a  loss 
from  the  sale  or  exchange,  on  the  last  day  of  such 
taxable  year,  of  capital  assets. 


(26U.S.C  1952  cd..  Sec.  23.) 

SEC.  117.  CAPITAL  GAh\S  AND  LOSSES. 


(d)  [As  amended  by  Sec.  150(c)  of  the  Revenue  Act 
of  1942,  c.  619,  56  Stat.  798]  Umitation  on  Capital  Losses. 

(2)  Other  taxpayers. — In  the  case  of  a  taxpayer, 
other  than  a  corporation,  losses  from  sales  or  ex- 
changes of  capital  assets  shall  be  allowed  only  to  the 
extent  of  the  gains  from  such  sales  or  exchanges,  plus 
the  net  income  of  the  taxpayer  of  $1 ,000,  whichever  is 
smaller.  For  purposes  of  this  paragraph,  net  income 


shall  be  computed  without  regard  to  gains  or  losses  j 
from  sales  or  exchanges  of  capital  assets. 


(26U.S.C  1952  ed.,  Sec.  117.) 

SEC.  322.  REFUNDS  AND  CREDITS 

*  *  *  * 

(c)  Effect  of  Petition  to  Tax  Court.  If  the  Com- 
missioner has  mailed  to  the  taxpayer  a  notice  of  de- 
ficiency under  section  272  (a)  and  if  the  taxpayer  files 
a  petition  with  the  Tax  Court  within  the  time  pre- 
scribed in  such  subsection,  no  credit  or  refund  in  re- 
spect of  the  tax  for  the  taxable  year  in  respect  of 
which  the  Commissioner  has  determined  the  deficien- 
cy shall  be  allowed  or  made  and  no  suit  by  the 
taxpayer  for  the  recovery  of  any  part  of  such  tax  shall 
be  instituted  in  any  court  except — 

( 1 )  As  to  overpayments  determined  by  a  de- 
cision of  the  Tax  Court  which  has  become  final; 
and 

(2)  As  to  any  amount  collected  in  excess  of 
an  amount  computed  in  accordance  with  the  decis- 
ion of  the  Tax  Court  which  has  become  final;  and 

(3 )  As  to  any  amount  collected  after  the  per- 
iod of  limitation  upon  the  beginning  of  distraint 
or  a  proceeding  in  court  for  collection  has  ex- 
pired; but  in  any  such  claim  for  credit  or  refund 
or  in  any  such  suit  for  refund  the  decision  of  the 
Tax  Court  which  has  become  final,  as  to  whether 


such  period  has  expired  before  the  notice  of  de- 
ficiency was  mailed,  shall  be  conclusive. 

(d)  [As  amended  by  Sec.  14(d)  of  the  Individ- 
ual Income  Tax  Act  of  1944,  c.  210,  58  Stat.  231} 
Overpayment  Found  by  Tax  Court.  —  If  the  Tax 
Court  finds  that  there  is  no  deficiency  and  further 
finds  that  the  taxpayer  has  made  an  overpayment  of 
tax  in  respect  of  the  taxable  year  in  respect  of  which 
the  Commissioner  determined  the  deficiency  or  finds 
that  there  is  a  deficiency  but  that  the  taxpayer  has 
made  an  overpayment  of  tax  in  respect  of  such  tax- 
able year,  the  Tax  Court  shall  have  jurisdiction  to 
determine  the  amount  of  such  overpayment,  and  such 
amount  shall,  when  the  decision  of  the  Tax  Court  has 
become  final,  be  credited  or  refunded  to  the  tax- 
payer. *  *  * 


(26U.S.C.  1952  ed.,  Sec.  322.) 

STATEMENT 

During  the  years  1942  and  1943,  and  for  many  years  prior 
thereto,  Sam  Schnitzer,  his  wife.  Rose  Schnitzer,  Harry  J. 
Wolf  and  his  wife,  Jennie  Wolf,  operated  the  Alaska  Junk 
Company  of  Portland,  Oregon,  as  a  copartnership.  (R.  42- 
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43.)'^  During  1942  and  1943,  Alaska  Junk  delivered  mer- 
chandise to  Oregon  Electric  Steel  Rolling  Mills,  and  the 
amount  of  these  items  was  carried  on  the  books  of  Alaska 
Junk  as  accounts  receivable.  (R.  43-44.)  Alaska  Junk,  on 
its  partnership  return  for  1943,  claimed  as  a  bad  debt  de- 
duction $202,350.60,  the  balance  carried  on  its  books  as 
accounts  receivable  from  Oregon  Electric.  (R.  44).  The 
Commissioner  determined  deficiencies  on  the  grounds  that 
Rose  Schnitzer  and  Jennie  Wolf  were  not  bona  fide  part- 
ners for  tax  purposes  during  the  years  1942  and  1943  (Tax 
Court  R.  53) .  ^  and  that  the  bad  debt  deduction  in  1943  was 
not  allowable.  ( R.  45 ) .  The  partners  (or  their  transferees  or 
executors)  petitioned  the  Tax  Court  for  redetermination  of 
their  income  taxes  for  the  years  1942  and  1943.  (Tax  Court 
R.  2-15.)  Tl:e  Tax  Court  held  that  Rose  Schnitzer  and  Jennie 
"VC'olf  were  bona  fide  partners  for  tax  purposes  and  that 
Alaska  Junk  had  supphed  goods  to  Oregon  Electric  at  cost, 
but  disallowed  the  bad  debt  deduction  on  the  ground  that 
the  amounts  charged  to  Oregon  Electric  Steel  Rolling  Mills 
were  contributions  to  capital  and  not  the  result  of  sales. 


^  All  further  record  references  are  to  the  record  in  No. 
15,011.  United  States  of  America  v.  Monte  L.  Wolf,  Execu- 
tor, unless  indicated  other^'ise. 

^  References  to  Tax  Court  record  are  to  the  record  in  the  case 
of  Schnitzer  v.  Commissioner.  Court  of  Appeals  Docket  No. 
12,471.  (Joint  Pre-Trial  Ex.  No.  1.) 


Scbnitzer  v.  Commissioner,  13  T.C.  43,  affirmed  per  curiam. 
183  F.  2d  70  (CA.  9th),  certiorari  denied,  340  US.  911. 

The  Tax  Court  withheld  entr>-  of  its  decisions,  pursuant  to 
Rule  50  of  its  Rules  of  Praaice,  for  the  purpose  of  permit- 
ting the  parties  to  submit  computations  of  the  proper  tax 
iiabilit\\  The  Commissioner  filed  his  computation  and  the 
partners  (or  their  transferees  or  executors)  acquiesced  in  the 
computation.  The  Tax  Court  thereupon  entered  its  final 
orders  and  decisions  determining  deficiencies  on  the  part  of 
the  taxpayers.  Upon  appeal  by  the  taxpayers  this  Court 
affirmed  per  curiam.  183  F.  2d  70,  certiorari  denied,  340 
U.S.  911.  (R.  45-46.) 

The  pre-trial  order  provides  that  as  a  result  of  the  above 
adjudication,  the  "sales'  to  Oregon  Electric  were  erroneously 
carried  on  the  books  of  the  Alaska  Junk  Company  as  accounts 
receivable.  Thev  were  erroneously  included  in  the  gross  in- 
come of  the  partnership  for  1942  and  1943.  The  income  and 
victon-  taxes  paid  bv  the  parmers  on  their  distributive  shares 
therefrom  under  the  original  returns  were  erroneously  paid, 
and  the  amounts  of  such  "sales"  should  have  been  excluded 
from  the  gross  income  of  Alaska  Junk  Company,  thus  reduc- 
ing the  amount  of  the  net  income  reponable  by  Alaska  Junk, 
and  thus  reducing  the  amount  of  income  reportable  by  the 
partners  on  their  individual  returns.  (R.  47-48.)  The  pre- 
trial order  also  provided  that  the  taxpayers  did  not  eliminate 
the  costs  ot  merchandise  "sold  and  dehvered"  to  Oregon. 
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that  is,  taxpayers  did  not  reduce  the  costs  of  sales  reported  in 
the  original  returns  of  the  partnership  by  the  actual  costs  of 
the  merchandise  "sold  and  delivered  to  Oregon."  (R.  50.) 
In  the  pre-trial  order  the  parties  stipulated  alternative  com- 
putations of  amounts  which  the  taxpayers  would  be  entitled 
to  recover  in  the  event  the  court  should  determine  that  the 
prosecution  of  this  action  is  not  barred  by  Section  322  (c)  of 
the  1939  Code,  or  by  the  principle  of  res  judicata,  and/or  the 
doctrine  of  collateral  estoppel.  The  taxpayers'  computa- 
tion is  one  derived  without  reduction  of  the  cost  of  "sales" 
as  reported  in  the  returns  of  the  partnership  by  the  actual 
costs  of  the  merchandise  delivered  to  Oregon;  and  the  Gov- 
ernment's computation  is  one  which  reduces  the  costs  of 
"sales"  as  reported  in  the  partnership  returns  by  the  actual 
costs  of  such  merchandise.  (R.  50-51.) 

The  partners  (or  their  executors  or  transferees)  filed 
claims  for  refund  with  the  Collector  of  Internal  Revenue  for 
the  District  of  Oregon  on  June  21, 1951.  On  August  1,  1951, 
the  claims  were  disallowed.  (See  record  references  under 
section  of  brief  entitled  "Jurisdiction.")  These  actions  fol- 
lowed. 


STATEMENT  OF  POINTS  TO  BE  URGED 

1.  The  District  Court  erred  in  holding  that  taxpayers 
were  not  barred  from  claiming  refunds  and  from  bringing 
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these  suits  by  Section  322(c)  of  the  Internal  Revenue  Code 
of  1939. 

2.  The  District  Court  erred  in  holding  that  taxpayers' 
suits  were  not  barred  by  the  doctrine  of  res  judicata. 

3.  The  District  Court  erred  in  holding  that  taxpayers' 
net  profit  should  be  adjusted  by  deducting  the  full  sales  price 
of  goods  "sold"  to  Oregon  Electric  from  Alaska  Junk's  total 
gross  sales  without  deducting  from  the  total  cost  of  goods 
sold  the  cost  of  the  goods  which  it  held  should  be  eliminated 
from  the  gross  sales. 

SUMMARY  OF  ARGUMENT 

These  suits  are  barred  by  Section  322(c)  of  the  Internal 
Revenue  Code  of  1939  because  the  Commissioner  mailed  the 
taxpayers  (or  their  decedents  or  transferors)  notices  of  de- 
ficiency for  the  year  involved  here  and  the  taxpayers  filed 
petitions  with  the  Tax  Court  for  redetermination  of  the 
asserted  deficiencies.  Taxpayers  cannot  bring  themselves 
within  the  second  exception  to  Section  322(c)  under  the 
broadest  interpretation  of  that  exception.  Furthermore,  the 
finding  of  the  Tax  Court  in  the  previous  actions  that  Alaska 
Junk  supplied  Oregon  Electric  merchandise  at  cost  is  dia- 
metrically opposed  to  taxpayers'  position  here.  Taxpayers  are 
seeking  to  deduct  the  same  item  which  they  tried  unsuccess- 
fully to  deduct  in  the  previous  actions  before  the  Tax  Court. 
These  suits  are  barred  by  mere  reason  of  the  fact  that  tax- 
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payers  have  already  petitioned  the  Tax  Court  with  respect  to 
the  tax  year  involved,  and  do  not  depend  upon  v^hether  tax- 
payers did  or  could  have  raised  the  issue  involved  here. 

In  the  alternative,  if  these  suits  are  not  precluded  by 
Section  322(c),  they  are  barred  by  the  doctrine  of  res  judi- 
cata. The  purpose  of  that  doctrine  is  the  saving  of  judicial 
time  and  the  establishment  of  certainty  in  legal  relations. 
When  a  court  of  competent  jurisdiction  has  entered  a  final 
judgment  on  the  merits  of  a  cause  of  action,  the  parties  to  the 
suit  and  their  privies  are  thereafter  bound  not  only  as  to  every 
matter  which  was  offered  and  received  to  sustain  or  defeat 
the  claim  or  demand,  but  as  to  any  other  admissible  matter 
which  might  have  been  offered  for  that  purpose.  Income  tax 
liability  for  any  one  year  is  a  single  cause  of  action.  Thus 
when  taxpayers  litigated  their  liability  for  the  year  1943 
before  the  Tax  Court,  they  precluded  themselves  from  re- 
litigating  their  liability  for  that  year  as  to  any  matter  which 
might  have  been  raised  in  the  prior  litigation.  We  submit  that 
the  issued  raised  in  the  present  actions  could  and  should  have 
been  presented  in  the  prior  suits  as  an  alternative  issue  to  the 
effect  that  if  the  transfers  of  merchandise  to  Oregon  Electric 
were  held  to  be  contributions  to  capital  and  not  sales,  then 
the  taxes  paid  on  the  profit  from  those  "sales"  were  erron- 
eously paid.  Not  having  raised  this  issue  when  they  could 
have,  taxpayers  should  not  be  permitted  to  do  so  now. 

Alaska  Junk  in  its  returns  treated  the  delivery  of  merchan- 
dise to  Oregon  Electric  as  sales.  Thus  it  reported  in  its  net 
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income  only  the  gains  from  such  "sales,"  that  is,  the  difference 
between  the  "gross  sales"  price  and  the  cost  of  the  merchan- 
dise. It  carried  the  "gross  sales"  price  as  accounts  receivable 
and  in  1943  deducted  the  portion  it  had  not  been  paid  as  a 
bad  debt.  The  Commissioner's  determination,  upheld  by  the 
Tax  Court,  denied  the  deduction  as  a  bad  debt  on  the  ground 
that  the  deliveries  of  this  merchandise  were  capital  contribu- 
tions to  Oregon  Electric,  and  not  sales.  Taxpayers  argue  that 
the  income  they  reported  from  those  sales  should  be  reduced 
by  deducting  from  the  total  gross  sales  of  Alaska  Junk  the 
''gross  sales"  price  of  merchandise  "sold"  to  Oregon  Electric, 
while  leaving  the  cost  of  those  goods  "sold"  included  in 
Alaska  Junk's  total  cost  of  goods  figure.  The  Government 
submits  that  it  is  clear  that  the  cost  of  goods  "sold"  to  Oregon 
Electric  must  be  deducted  from  Alaska  Junk's  total  cost  of 
goods  sold  as  well.  Since  the  goods  were  contributed  to  the 
capital  of  Oregon  Electric  and  not  sold,  they  cannot  remain 
in  the  cost  of  goods  sold  figure.  To  leave  them  in  that  figure 
while  deducting  their  selling  price  from  the  gross  sales  figure 
would  produce  an  erroneous  net  profit  figure. 

The  ruling  in  the  former  action  is  res  judicata  that  the 
partnership  suffered  no  loss  upon  the  merchandise  furnished 
to  Oregon;  and  that  any  loss  therefrom  was  a  capital  loss  to 
the  individual  taxpayers  as  stockholders  of  Oregon,  deduc- 
tion of  which  is  limited.  Indeed,  the  Tax  Court's  finding  in 
the  former  action  that  the  merchandise  was  furnished  at  cost 
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is  res  judicata  and  precludes  the  assertion  here  of  any  adjust- 
ment of  partnership  income  as  returned. 

ARGUMENT 
I 

THESE  ACTIONS  ARE  BARRED  BY  SECTION  322 
(c) ,  OF  THE  INTERNAL  REVENUE  CODE  OF  1939 
BECAUSE  THE  COMMISSIONER  MAILED  THE 
TAXPAYERS  NOTICES  OF  DEFICIENCY,  AND 
TAXPAYERS  FILED  PETITIONS  FOR  REDETER- 
MINATION WITH  THE  TAX  COURT.  THE 
AMOUNTS  SOUGHT  BY  TAXPAYERS  HERE 
WERE  NOT  COLLECTED  IN  EXCESS  OF 
AMOUNTS  COMPUTED  IN  ACCORDANCE  WITH 
THE  DECISIONS  OF  THE  TAX  COURT,  BUT  ARE 
AMOUNTS  COMPUTED  IN  ACCORDANCE  WITH 
THE  DECISIONS  OF  THE  TAX  COURT. 

Under  the  Revenue  Act  of  1924,  c.  234,  43  Stat.  253,  no 
direct  judicial  review  of  proceedings  before  the  Board  of 
Tax  Appeals  was  provided.  However,  both  the  taxpayer  and 
the  Government  had  the  right  to  test  the  correctness  of  the 
Board's  action  in  any  court  of  competent  jurisdiction.  This 
procedure  was  changed  in  the  Revenue  Act  of  1926,  c.  27,  44 
Stat.  9,  by  Section  284(d),  which  became  Section  322(c)  of 
the  1939  Code,  supra,  and  a  direct  judicial  review  of  the 
Board's  decisions  by  the  Courts  of  Appeals  and  the  Supreme 
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Court  was  substituted,  and  the  Board's  jurisdiction  was  en- 
larged to  enable  it  to  consider  deficiencies  beyond  those 
shown  in  the  Commissioner's  notice,  and  also  to  determine 
that  the  taxpayer  not  only  did  not  owe  the  tax  but  had  over- 
paid it.  Bankers'  Reserve  Life  Co.  v.  Utiited  States,  AA  F.  2d 
1000,  1003  (C.  Cls.),  certiorari  denied,  283  U.S.  836. 

Section  322(c)  of  the  Internal  Revenue  Code  of  1939, 
supra,  provides  that,  if  the  Commissioner  has  mailed  to  the 
taxpayer  a  notice  of  deficiency  under  Section  272(a)  and  if 
the  taxpayer  files  a  petition  with  the  Tax  Court  within  the 
time  prescribed  in  such  subsection,  no  credit  or  refund  in 
respect  of  the  tax  for  the  taxable  year  in  respect  of  which  the 
Commissioner  has  determined  the  deficiency  shall  be  allow- 
ed or  made  and  no  suit  by  the  taxpayer  for  the  recovery  of 
any  part  of  such  tax  shall  be  instituted  in  any  court,  with  three 
exceptions.  Thus  where  a  taxpayer  petitioned  the  Board  of 
Tax  Appeals  to  redetermine  an  asserted  deficiency  for  1925, 
and  the  Board  upheld  the  Commissioner,  taxpayer  was  pre- 
cluded from  paying  the  deficiency  and  then  bringing  a  suit 
for  refund  of  it  in  District  Court.  Cook  v.  United  States,  108 
F.  2d  804  (C.A.  5th),  certiorari  denied,  310  U.S.  636.  Like- 
wise where  a  taxpayer's  petition  for  redetermination  was  dis- 
missed by  the  Tax  Court  for  lack  of  prosecution,  and  the  Tax 
Court  determined  that  deficiencies  existed  as  the  Commis- 
sioner had  asserted,  the  taxpayer  was  barred  from  paying 
the  deficiency  and  suing  for  refund  in  the  District  Court. 
Fiorentino  v.   United  States,  226  F.  2d  619   (C.A.   3d). 
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Furthermore,  the  Tax  Court  may  determine  overpayments 
(Section  322  (d) ,  supra) ,  so  that  where  a  taxpayer  petitions 
the  Tax  Court  to  redetermine  an  asserted  deficienq^,  and  he 
thinks  that  he  has  overpaid,  he  must  show  it  at  that  time. 
Should  he  fail  to  do  so,  he  would  be  barred  from  any  subse- 
quent suit  in  another  court  for  refund.  Staten  Island  Ship- 
building Co.  V.  United  States,  31  F.  Supp.  166  (C.  Cls).  This 
is  true  even  though  the  ground  upon  which  a  refund  is  sought 
is  entirely  distinct  from  the  ground  upon  which  the  Commis- 
sioner has  asserted  a  deficiency.  Bear  Mill  Mfg.  Co.  v.  United 
States,  93  F.  Supp.  988  (S.D.  N.Y.).  These  are  the  general 
principles  with  respect  to  Section  322(c). 

The  Government  believes  that  the  present  actions  are 
barred  by  Section  322(c)  in  that  taxpayers  filed  petitions  in 
the  Tax  Court,  and  hence  no  credit  or  refund  is  now  allow- 
able, nor  can  any  suit  be  instituted.  In  the  court  below,  tax- 
payers argued,  and  the  court  held,  that  they  could  sue  by 
reason  of  the  second  exception  to  Section  322  (c)  which  per- 
mits suit  for  recovery  of  "any  amount  collected  in  excess  of 
an  amount  computed  in  accordance  with  the  decision  of  the 
Tax  Court  which  has  become  final."  Taxpayers  contend  that 
the  taxes  they  paid  on  the  alleged  profit  from  "sales"  to 
Oregon  Electric  are  amounts  collected  in  excess  of  an  amount 
computed  in  accordance  with  the  decisions  of  the  Tax  Court. 
We  submit,  however,  that  taxpayers  cannot  bring  themselves 
within  exception  (2)  provided  in  Section  322(c)  under  the 
broadest  interpretation  of  that  exception.  Taxpayers'  position 
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here  is  not  only  not  in  accordance  with  the  decision  in  the  pre- 
vious actions,  but  on  the  contrary,  the  findings  of  the  Tax 
Court  in  the  former  suits,  which  were  specifically  attacked  in 
this  Court  upon  appeal,  and  which  were  affirmed,  are  dia- 
metrically opposed  to  their  position  and  preclude  recovery 
in  the  instant  suits. 

In  the  former  actions,  the  Tax  Court  found  as  a  fact 
(13T.C.43,49)  that  "From  October  1941  Alaska  Junk  made 
numerous  advances  of  cash  to  Oregon  Steel,  supplied  it  with 
goods  of  various  kinds  at  cost  *  *  *."  (Italics  supplied.) 
When  taxpayers  appealed  the  Tax  Court  decisions  to  this 
Court,  they  specified  that  the  Tax  Court  had  erred  in  finding 
that  the  goods  were  supplied  at  cost  (Appellants'  Br.  7,  19, 
Schnitzer  w.  Commissioner  (Docket  Nos.  12,471-12,476)), 
but  this  Court  affirmed  the  Tax  Court  per  curiam,  183  F  2d 
70.  Yet  taxpayers'  claims  here  are  grounded  upon  the  theory 
that  these  goods  were  supplied  by  Alaska  Junk  at  a  profit. 
This  is  clearly  inconsistent  with  the  decisions  in  the  former 
cases.  It  is  also  to  be  noted  that  taxpayers  assert  here  that  they 
are  entitled  to  deduct  $347,341.62  from  the  partnership  in- 
come as  returned.  This  is  the  exact  amount — the  same  item — 
which  taxpayers  asserted  in  their  brief  in  the  former  actions 
(Appellants'  Br.  20,  Schnitzer  v.  Commissioner)  in  their 
argument  attacking  the  Tax  Court's  findings  that  the  goods 
were  furnished  at  cost. 
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Further,  at  the  close  of  the  Tax  Court  proceedings,  the 
Commissioner  filed  his  computation  showing  taxpayers' 
total  liability,  and  taxpayers  acquiesced  therein.  (R.  45-46.) 
It  must  be  assumed  that  everything  which  would  affect  tax- 
payers' liability  was  considered,  whether  raised  by  the 
petitions  and  answers  or  not.  Lehigh  Valley  Trust  Co.  v. 

United  States,  34  F.  Supp.  839,  841  (E.D.  Pa.).  There 
is  then  no  amount  collected  in  excess  of  an  amount  computed    : 

in  accordance  with  the  decisions  of  the  Tax  Court.  All  the 
amounts  collected  are  precisely  in  accordance  with  the  decis- 
ions of  the  Tax  Court,  and  these  suits  are  accordingly  barred. 

That  this  is  the  result  intended  by  Congress  is  apparent 
from  the  report  of  the  Senate  Committee  on  Finance  dis- 
cussing Section  284(d)  of  the  Revenue  Act  of  1926,  c.  27, 
44.  Stat.  9,  predecessor  of  Section  322(d)  of  the  Internal 
Revenue  Code  of  1939,  as  follows  (S.  Rep.  No.  52,  69th 
Cong.,  1st  Sess.,  pp.  25-26  (1939-1  Cum.  Bull.  (Part  2)  332, 
351)): 

The  House  bill  also  provides  in  section  281  (d)  that  when 
the  deficiency  letter  has  been  sent  to  the  taxpayer, 
whether  or  not  he  takes  the  case  to  the  Board  of  Tax  Ap- 
peals, his  right  to  claim  or  sue  for  a  refund  for  the  year 
to  which  the  deficiency  letter  relates  is  forever  barred. 
This  provision  seems  to  the  committee  too  drastic,  and  it 
is  accordingly  proposed  in  section  284(d)  of  the  bill  that 
the  taxpayer's  right  to  claim  and  sue  for  refund  shall  be 
barred  only  if  he  takes  the  case  to  the  Board,  thus  preserv- 
ing to  him  the  option  of  paying  the  tax  and  then  proceed- 
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ing  before  the  Department  and  the  courts  to  recover  any 
excess  payments  by  a  claim  or  suit  for  refund. 

But  if  he  does  elect  to  file  a  petition  with  the  Board 
his  entire  tax  liability  for  the  year  in  question  (except  in 
case  of  fraud)  is  finally  and  completely  settled  bv  the 
decision  of  the  Board  when  it  has  become  final,  whether 
the  decision  is  by  findings  of  fact  and  opinion,  or  by 
dismissal,  as  in  case  of  lack  of  prosecution,  insufficiency 
of  evidence  to  sustain  the  petition,  or  on  the  taxpayer's 
own  motion.  The  duty  of  the  Commissioner  to  assess  the 
deficienq'  thus  determined  is  mandator)-,  and  no  matter 
how  meritorious  a  claim  for  abatement  of  the  assessment 
or  for  refund  he  cannot  entertain  it,  nor  can  suit  be  main- 
tained against  the  United  States  or  the  collector.  Finality 
is  the  end  sought  to  be  attained  bv  these  provisions  of  the 
bill  and  the  committee  is  convinced  that  to  allow  the 
reopening  of  the  question  of  the  tax  for  the  year  involved 
either  bv  the  taxpayer  or  by  the  Commissioner  (save  in 
the  sole  case  of  fraud)  would  be  highly  undesirable. 


The  Court  of  Claims  has  stated  also  (Bankers'  Reserve 
Life  Co.  V.  United  States  supra,  p.  1005)  that — 

Section  284(d)  gives  effect  to  the  intent  of  Congress 
to  attain  finalitv  to  proceedings  instituted  before  the 
Board  of  Tax  Appeals  by  barring  the  right  of  a  taxpayer 
who  takes  his  case  there  to  bring  suit  for  refund  of  any 
part  of  the  taxes  paid  for  the  year  for  which  the  appeal 
is  taken  to  the  board. 


The  impossibilit}'  of  taxpayers'  position  in  the  actions  at 
bar  does  not  depend  upon  whether  or  not  they  could  have 
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raised  the  present  issue  when  they  were  before  the  Tax  Court. 
They  are  barred  here  simply  because  they  petitioned  the  Tax 
Court.  Merrill  v.  United  States,  152  F.  2d  74  (C.A.  2d). 
This  is  forcefully  shown  by  the  case  of  Elbert  v.  Johnson, 
164  F.  2d  421  (C.A.  2d),  in  which  the  Commissioner 
asserted  a  deficiency  against  the  taxpayer  for  the  year  1938. 
Taxpayer  had  also  erroneously  paid  a  gift  tax  in  1938.  He 
petitioned  the  Tax  Court  for  a  redetermination,  asking  that 
the  erroneously  paid  gift  tax  be  credited  against  the  alleged 
deficiency.  The  Tax  Court  held  that  it  lacked  jurisdiction 
to  allow  the  mistakenly  paid  gift  tax  as  a  credit.  Taxpayer 
paid  the  deficiency  and  then  sued  in  the  District  Court  for 
refund  of  the  gift  tax.  The  Court  of  Appeals  held  that  Sec- 
tion 322(c)  prevented  the  suit,  saying  (p.  424)  : 

It  is  not  the  decision  which  the  Tax  Court  makes  but  the 
fact  that  the  taxpayer  has  resorted  to  that  court  which 
ends  his  opportunity  to  litigate  in  the  District  Court  his 
tax  liability  for  the  year  in  question.  *  *  *  Hence  it  is 
immaterial  that  the  issue  sought  to  be  litigated  in  the 
District  Court  was  not  presented  to  the  Tax  Court,  or 
could  not  have  been  presented  because  based  on  sub- 
sequent events. 


Again,  in  Ross  v.  United  States,  75  F.  Supp.  725  (C. 
Cls.),  certiorari  denied,  334  U.S.  832,  the  taxpayer  had 
taken  certain  deductions  for  1935,  1936,  and  1937  which  the 
Commissioner  disallowed.  The  taxpayer  petitioned  the  Tax 
Court  which  upheld  the  Commissioner.  Subsequently  Con- 
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gress  passed  a  retroactive  Act  which  permitted  the  deductions 
the  taxpayer  had  unsuccessfully  tried  to  take.  The  taxpayer 
sued  for  refund  in  the  Court  of  Claims  which  held  that,  even 
though  the  statute  retroactively  allowed  the  deductions  taken 
by  the  taxpayer,  refund  and  suit  were  barred  by  Section 
322(c)  merely  because  the  taxpayer  had  already  petitioned 
the  Tax  Court  for  redetermination  of  the  taxes  due  in  the 
years  involved. 

In  the  cases  at  bar  then,  taxpayers  are  precluded  merely 
because  they  (or  their  decedents  or  transferors)  have  al- 
ready petitioned  the  Tax  Court;  and  it  makes  no  difference 
whether  their  present  claim  was  presented  to  or  allowed  by 
the  Tax  Court  in  those  proceedings.  Nor  do  taxpayers  qualify 
under  exception  two  to  Section  322(c),  for  there  was  no 
amount  collected  in  excess  of  an  amount  computed  in  ac- 
cordance with  the  decisions  of  the  Tax  Court  which  have 
become  final. 

II 

IN  THE  ALTERNATIVE,  THESE  SUITS  ARE  BAR- 
RED BY  THE  DOCTRINE  OF  RES  JUDICATA 

The  bar  to  these  actions  created  by  Section  322(c)  rests 
solely  on  the  language  of  the  statute  and  not  on  general 
principles  of  res  judicata.  Merrill  v.  United  States,  152  F.  2d 
74  (C.A.  2d).  In  the  event,  however,  that  this  Court  should 
disagree  with  the  Government  as  to  the  effect  of  Section 
322(c)  on  these  actions,  we  submit  that  they  are  also  barred 
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by  the  doctrine  of  res  judicata/'^  The  Supreme  Court  has 
discussed  this  doctrine  with  respect  to  tax  cases  in  Commis- 
sioner V.  Sunnen,  333  U.S.  591,  597-598,  as  follows: 

The  general  rule  of  res  judicata  applies  to  repetitious 
suits  involving  the  same  cause  of  action.  It  rests  upon  con- 
siderations of  economy  of  judicial  time  and  public  policy 
favoring  the  establishment  of  certainty  in  legal  relations. 
The  rule  provides  that  when  a  court  of  competent  juris- 
diction has  entered  a  final  judgment  on  the  merits  of  a 
cause  of  action,  the  parties  to  the  suit  and  their  privies 
are  thereafter  bound  "not  only  as  to  ever)'  matter  which 
was  offered  and  received  to  sustain  or  defeat  the  claim 
or  demand,  but  as  to  any  other  admissible  matter  which 
might  have  been  offered  for  that  purpose."  Cromwell  v. 
County  of  Sac,  94  U.S.  351,  352.  The  judgment  puts  an 
end  to  the  cause  of  action,  which  cannot  again  be  brought 
into  litigation  between  the  parties  upon  any  ground 
whatever,  absent  fraud  or  some  other  factor  invalidating 
the  judgment.   ^   *   * 

iii  ^  ^  ^ 

Income  taxes  are  levied  on  an  annual  basis.  Each  year  is 
the  origin  of  a  new  liability  and  of  a  separate  cause  of 
action.  Thus  if  a  claim  of  liability  or  non-liability  relat- 
ing to  a  particular  tax  year  is  litigated,  a  judgment  on 
the  merits  is  res  judicata  as  to  any  subsequent  proceeding 


"^/The  fact  that  the  prior  suits  were  nominally  against  the 
Commissioner,  and  the  present  actions  against  the  United 
States,  does  not  vitiate  the  application  of  the  doctrine.  Con- 
tinental  Petroleum  Co.  v.  United  States,  87  F.  2d,  91  (C.A. 
10th) ,  certiorari  denied,  300  U.S.  679;  Greenhaum  v.  United 
States,  17  F.  Supp  83  (C.  Cls. )  ;  lOA  Mertens,  Law  of  Federal 
Income  Taxation,  Section  60.21. 
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involving  the  same  claim  and  the  same  tax  year.  But  if 
the  later  proceeding  is  concerned  with  a  similar  or  unlike 
claim  relating  to  a  different  tax  year,  the  prior  judgment 
acts  as  a  collateral  estoppel  only  as  to  those  matters  in 
the  second  proceedings  which  were  actually  presented 
and  determined  in  the  first  suit. 


Taxpayers  in  the  cases  at  bar  are  seeking  to  litigate  their  tax 
liability  for  the  same  year  which  they  have  previously  liti- 
gated in  proceedings  before  the  Tax  Court.  Schnitzer  v. 
Commissioner,  13  T.C.  43  affirmed  per  curiam,  183  F.  2d 
70  (C.A.  9th),  certiorari  denied,  340  U.S.  911.  But  income 
tax  liability  for  any  one  year  is  a  single  cause  of  action. 
Commissioner  V.  Sunnen,  supra;  United  States  v.  C.  C.  Clark, 
Inc.,  159  F.  2d  489  (C.A.  5th),  certiorari  denied,  331  U.S. 
818.  There  is  no  reason  why  taxpayers  could  not  have  raised 
the  present  issue  in  the  prior  proceedings  before  the  Tax 
Court  as  an  alternative  argument  to  the  effect  that  if  the 
transfers  of  merchandise  to  Oregon  Electric  were  held  to  be 
contributions  to  capital  and  not  sales,  then  the  taxes  paid  on 
the  profit  if  any  from  those  "sales"  were  erroneously  paid. 
A  correct  tax  deficiency  or  overpayment  for  the  entire  year 
could  have  been  determined  by  the  Tax  Court,  as  it  had 
jurisdiction  to  do.  United  States  ex  rel  Girard  Co.  v.  Helver- 
ing,  301  U.S.  540,  542.  Taxpayers  not  having  submitted  to  the 
Tax  Court  a  claim  which  they  might  have,  the  decisions  of 
that  court  became  res  judicata.  American  Woolen  Co.  v. 
United  States,  18  F.  Supp.  783,  new  trial  denied,  21  F.  Supp. 
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125,  affirmed  on  rehearing,  21  F.  Supp.  1021  (C.  Cls.),  cre- 
tiorari  denied,  304  U.S.  581. 

"Martin  v.  Brodrick,  111  F.  2d  886  (C.A.  10th),  and 
Magruder  v.  Safe  Deposit  &  Trust  Co.,  159  F.  2d  913  (C.A. 
4th),  relied  on  by  taxpayers  below  are  not  in  point.  Those 
cases  involved  attorneys'  fees  and  expenses  arising  out  of  the 
litigation.  Further,  the  courts  are  not  in  accord,  even  where 
such  fees  and  expenses  are  involved  in  a  second  suit.  Cleve- 
land V.  Higgins,  148  F.  2d  722  (C.A.  2d) ,  certiorari  denied, 
326  U.S.  722;  Van  Dyke  v.  Kuhl,  111  F.  2d  187  (C.A.  7th). 

Ill 

IF  TAXPAYERS  ARE  ENTITLED  TO  ANY  RECOV- 
ERY, IT  MUST  BE  COMPUTED  BY  DEDUCTING 
THE  COST  OF  MERCHANDISE  "SOLD"  TO  ORE- 
GON ELECTRIC  FROM  THE  TOTAL  COST  OF 
GOODS  SOLD  BY  ALASKA  JUNK  AS  WELL  AS  BY 
DEDUCTING  THE  "GROSS  SALES"  PRICE  OF 
MERCHANDISE  TRANSFERRED  TO  OREGON 
ELECTRIC  FROM  THE  TOTAL  GROSS  SALES  OF 
ALASKA  JUNK. 

Taxpayers  contend,  and  the  District  Court  held,  that 
they  were  entitled  to  reduce  the  gross  sales  shown  on  the 
partnership  return  by  the  sum  of  $347,341.62  which  they 
assert  was  the  total  sales  price  of  goods  furnished  by  the 
partnership  to  Oregon  Electric.  Taxpayers  also  contend,  and 
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the  District  Court  held,  that  no  corresponding  adjustment 
should  be  made  in  the  costs  of  goods  "sold"  to  Oregon  Elec- 
tric. This,  we  submit,  was  error  for  any  one  of  several  reasons. 

The  finding  of  the  Tax  Court  discussed  under  Point  1, 
supra,  that  from  October,  1941,  the  merchandise  was  furn- 
ished Oregon  at  cost,  we  submit  is  res  judicata  and  deter- 
mines for  the  purpose  of  these  cases  that  no  adjustment  of 
the  profit  shown  on  the  partnership  return  can  be  made. 

In  any  event,  it  is  a  mere  matter  of  mathematics  that  in  de- 
termining the  amount,  if  any,  by  which  the  partnership  over- 
stated its  net  income  in  its  return  it  is  necessary  to  take  into 
consideration  the  costs  of  goods  sold.  This  can  be  done  ( 1 ) 
by  taking  the  costs  of  the  goods  eliminated  from  gross  sales 
from  the  actual  sales  price  of  the  sales  so  eliminated,  or  (2) 
by  deducting  the  full  sales  price  from  the  total  gross  sales, 
and  at  the  same  time  deducting  from  the  total  cost  of  goods 
sold  the  cost  of  the  goods  which  have  been  eliminated  from 
the  total  gross  sales.  A  deduction  of  the  total  sales  price  alone 
would  effect  a  reduction  of  the  net  income  by  that  amount, 
and  would  in  effect  give  to  the  taxpayers  a  loss  of  the  costs  of 
the  merchandise.  It  is  thus  clear  that  in  order  to  determine  the 
partnership's  net  income  the  costs  of  such  merchandise  must 
be  eliminated  from  the  partnership's  total  costs  of  merchan- 
dise at  the  same  time  that  the  total  "sales  price"  of  the  mer- 
chandise is  eliminated  from  its  total  sales. 
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In  fact,  in  their  brief  below  taxpayers  seem  to  so  admit. 
Their  contention  was  that  income  that  is  taxable  is  the  net 
income  determined  from  the  operations  for  the  entire  year; 
that  it  was  at  the  end  of  the  year  that  economic  gain  or  loss 
was  to  be  determined  based  upon  a  computation  of  the  entire 
year's  experience;  that  to  determine  taxable  income,  all  of 
the  money  expended  for  the  purchases  of  merchandise  during 
the  year,  and  not  only  a  portion  thereof,  must  be  deducted 
from  gross  sales;  that  the  merchandise  which  the  partnership 
delivered  to  Oregon  Electric  turned  out  to  be  worthless  just 
like  merchandise  destroyed  by  deterioration.  The  argument, 
of  course,  is  fallacious.  The  Tax  Court  and  this  Court  have 
held  that  the  merchandise  was  contributed  to  Oregon  Electric 
by  the  individual  partners.  Certainly  this  is  res  judicata. 

Further,  taxpayers'  position  here,  though  stated  in  a 
different  way,  is  the  same  as  it  was  in  the  former  actions — 
that  the  merchandise  furnished  to  Oregon  Electric  turned 
out  to  be  worthless.  They  make  no  attempt  to  show  that  any 
of  the  merchandise  was  destroyed,  stolen,  etc.  But  in  any 
event,  any  loss  which  resulted  from  the  contributions  to 
Oregon  Electric  were  not  losses  to  the  partnership,  but  were 
capital  losses  to  the  individuals  (as  stockholders  of  Oregon 
Electric  (Tax  Court  R.  41)  ),  limited  by  Section  117(d),  of 
the  Internal  Revenue  Code  of  1939.  That  section  allows 
losses  to  taxpayers,  other  than  a  corporation,  from  the  sale 
or  exchange  of  capital  assets  only  to  the  extent  of  the  gain 
from  such  sales  or  exchanges  plus  the  net  income  of  the  tax 
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payer  or  $1,000,  whichever  is  smaller.  No  such  loss  is  claimed 
here,  and  in  so  far  as  the  record  shows,  the  loss  already  has 
been  taken. 

CONCLUSION 

The  judgments  of  the  District  Court  should  be  reversed, 
and  no  refunds  whatsoever  allowed  to  these  taxpayers.  But  if 
the  Court  should  hold  that  some  refunds  should  be  made, 
they  should  be  figured  in  accordance  with  the  method  sub- 
mitted by  the  Government  in  Point  III  of  the  Argument. 

Respectfully  submitted, 

CHARLES  K.  RICE 

Assistant  Attorney  General. 

LEE  A.  JACKSON, 
A.  F.  PRESCOTT, 
KENNETH  E.  LEVIN, 

Attorneys, 

Department  of  Justice, 
Washington  25,  D.C. 
C.  E.  LUCKEY, 

United  States  Attorney. 
VICTOR  E.  HARR, 

Assistant  United  States  Attorney. 
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STATEMENT 

References  to  the  Transcript  of  Record  will,  in 
all  cases,  refer  to  the  Transcript  in  Docket  No. 


15011.  The  Transcripts  of  Record  in  the  other  cases 
are,  in  all  respects,  material  to  this  appeal,  the 
same  as  in  Docket  No.  15011. 

The  actions  were  brought  to  recover  refund  of 
taxes  erroneously  collected  (admitted)  from  the 
taxpayers. 

The  five  cases  were  consolidated  for  the  pur- 
pose of  trial  in  the  Court  below  because  the  ques- 
tions involved  are  the  same. 

The  cases  were  tried  and  submitted  to  the  Court 
below  upon  an  agreed  statement  of  facts  set  forth 
in  the  Pre-trial  Order  entered  in  each  case  and  the 
exhibits  referred  to  therein  under  the  heading  of 
"Agreed  Facts"  (Tr.  of  Rec.  41  to  53).  The  Pre- 
trial Orders  are,  in  all  of  the  cases,  the  same  with 
respect  to  all  of  the  facts  relevant  to  these  appeals. 

The  stipulated  facts,  admit  that  Appellees  over- 
paid the  taxes  for  the  year  in  question  (Tr.  of  Rec. 
48  to  52) ;  that  the  plaintiffs  are  entitled  to  judg- 
ments for  the  amounts  set  forth  in  the  Pre-trial 
Order  unless  recovery  is  barred  by  Section  322(c) 
of  the  Internal  Revenue  Code  or  by  the  principles 
of  res  judicata  and  collateral  estoppel  (Tr.  of  Rec. 
51). 

It  is  also  stipulated  that  the  overpayments  for 
which  the  plaintiffs  are  entitled  to  a  judgment,  un- 
less barred  as  aforesaid,  are  as  follows: 


As  Per 

As  Per 

Action 

Plaintiffs' 

Defendant's 

Mumbor 

Computation 

Computation 

7097 

$41,608.89 

$24,955.82 

7098 

13,025.09 

8,162.57 

7099 

13,025.09 

8,162.57 

7100 

13,025.09 

8,162.57 

7102 

41,719.77 

25,143.06 

with  interest  as  required  by  law  (Tr.  of  Rec.  51). 

Judgments  were  rendered  in  the  Court  below 
for  the  plaintiffs-appellees  in  accordance  with 
plaintiffs'  computation. 

The  pertinent  facts,  so  far  as  material  to  the 
questions  presented  on  these  appeals  as  they  are 
set  forth  in  the  Agreed  Facts  in  the  Pre-trial  Or- 
der, are  as  follows: 

In  1943,  the  tax  year  in  question,  and  for  many 
years  prior  thereto,  Alaska  Junk  Co.  was  a  part- 
nership composed  of  four  partners.  They  were: 

Sam  Schnitzer,        Rose  Schnitzer, 
Harry  J.  Wolf,        Jennie  Wolf. 

Each  had  a  one-fourth  interest  in  the  partnership. 

In  1941  the  partners,  and  another,  named  Mor- 
ris Schnitzer,  who  had  no  interest  in  the  partner- 
ship, organized  a  corporation  to  construct  a  steel 
mill  and  engage  in  the  manufacture  and  sale  of 
steel.  Each  of  the  partners  subscribed  for  capital 
stock  of  the  corporation. 

The  partnership  advanced  monies  and  sold  mer- 
chandise to  the  corporation  during  the  period  of 


time  that  the  mill  was  under  construction  in  the 
tax  year  in  question. 

The  cash  advances  made  by  the  partnership  to 
the  corporation  were  carried  on  the  books  of  the 
partnership  as  loans  to  the  corporation. 

The  merchandise  supplied  by  the  partnership  to 
the  corporation  was  treated  by  the  partnership  as 
"sales"  to  the  corporation  and  were  carried  on  the 
books  of  the  partnership  as  "accounts  receivable." 

The  partnership  kept  its  books  and  made  its  in- 
come tax  returns  on  the  calendar  year  accrual 
basis.  Accordingly,  the  partnership  included  the 
"sales"  to  the  corporation  in  the  "gross  income"  in 
the  tax  year  in  question  in  making  the  partnership 
income  tax  information  return  and  were  included 
in  the  distributive  share  of  each  of  the  four  part- 
ners in  determining  each  partner's  share  of  the 
partnership  net  income.  Each  of  the  partners  paid 
income  taxes  thereon. 

In  November  1943,  the  partners  were  forced  to 
abandon  the  venture  and  dispose  of  their  stock  in- 
terests in  the  corporation.  The  obligations  from 
the  corporation  to  the  partnership  for  the  advances 
and  the  sales  of  merchandise  became  worthless  in 
1943. 

In  making  the  income  tax  returns  for  the  year 
1943,  the  partners  took,  as  a  deduction,  the  losses 
sustained  by  the  partners  by  reason  of  the  worth- 
lessness  of  the  obligations  from  the  corporation  to 


the  partnership,  inchidini;  the  loss  from  the  sale  of 
merchandise  as  aforesaid. 

The  Commissioner  of  Internal  Revenue  disal- 
lowed the  loss  deductions  on  the  ground  that  the 
loans  made  and  the  merchandise  sold  to  the  cor- 
poration constituted  capital  contributions  to  the 

corporation  and  were  not  ''sales"  deductible  as  bad 
debt  losses.  He,  accordingly,  determined  a  defici- 
ency for  the  tax  year  1943  based  upon  the  disallow- 
ance of  the  deductions. 

In  determining  the  deficiency,  as  aforesaid,  the 
Commissioner  did  not  reduce  the  "gross  income" 
so  as  to  eliminate  therefrom  the  "sales"  which  he 
determined  to  be  capital  contributions. 

All  of  the  partners  involved  in  these  cases  filed 
petitions  with  the  Tax  Court  of  the  United  States 
to  review  the  said  determination  of  the  Commis- 
sioner. The  Tax  Court  sustained  the  Commissioner's 
determination  insofar  as  it  disallowed  the  bad  debt 
loss  deductions.  On  appeal  this  Court  affirmed  the 
decision  of  the  Tax  Court  and  certiorari  was  denied 
by  the  Supreme  Court. 

Thereafter,  the  deficiencies  were  assessed 
against  and  were  collected  from  all  of  the  taxpay- 
ers and  all  of  the  taxpayers  paid  the  deficiencies. 

The  result  of  the  determinations  and  the  pay- 
ment of  the  deficiencies,  was,  that  in  each  case,  the 
amount  of  taxes  paid  on  the  return  as  filed,  plus 
the  deficiency  determined  as  aforesaid,  exceeded, 


in  each  case,  the  total  tax  liability  of  each  taxpayer 
for  the  year  in  question  to  the  extent  shown  above. 
This  is  conceded  by  the  stipulated  facts  (Tr.  of  Rec. 
48-52).  This  concession  was  made  because  it  was 
recognized  by  defendant  that  since  it  was  deter- 
mined that  the  merchandise  delivered  by  the  part- 
nership to  the  corporation  did  not  constitute  sales, 
the  partnership  erroneously  included  the  sales  in 
the  reported  gross  income  and  the  partners  errone- 
ous paid  income  tax  thereon. 

Plaintifs  then  filed  claims  for  refund  of  the 
ta:xes  erroneous  collected.  The  claims  were  rejected 
and  these  actions  were  brought  to  recover  refund 
of  the  excess  taxes. 

The  defendant  contended  that  the  plaintiffs  are 
barred  from  recovering  the  admitted  overpayments 
by  reason  of  the  prosecution  of  the  proceedings  in 
The  Tax  Court  of  the  United  States  and  in  the  al- 
ternative, if  they  are  not  barred  by  Section  322(c) 
of  the  Revenue  Code,  they  are  barred  by  the  prin- 
ciples of  res  judicata  or  collateral  estoppel  by  judg- 
ment, both  being  based  on  the  judgments  rendered 
by  the  Tax  Court. 

The  Court  below  held  that  plaintiffs  were  not 
barred  by  Section  322(c)  of  the  Internal  Revenue 
Code  from  suing  to  recover  the  refund  of  the  over- 
payments; that  they  came  within  the  purview  of 
Exception  No.  2  to  Section  322(c) ;  that  they  were 
not  barred  by  the  principles  of  res  judicata  and 
collateral  estoppel  and  rendered  judgments  in  favor 
of  the  plaintiffs-appellees. 


A  question  was  presented  as  to  the  proper  basis 
for  computing  the  amount  of  the  refund  in  each 
case.  Appellees  contended,  and  made  their  computa- 
tions, by  deducting  from  the  "gross  income"  shown 
in  the  original  returns,  the  amount  of  the  "sales" 
determined  to  be  capital  contributions. 

Defendant-appellant  contended,  and  made  com- 
putation, by  deducting,  on  the  one  hand,  the  "sales" 
from  the  gross  income  and,  on  the  oher  hand,  the 
cost  of  the  "sales"  (the  goods  delivered  to  Oregon 
Steel),  from  the  total  cost  of  "sales"  shown  in  the 
return. 

The  Court  below  adopted  the  computations 
made  in  accordance  with  plaintiff's  contention  on 
the  theory  that  it  was  not  proper  to  deduct  the  cost 
of  "sales"  in  arriving  at  the  net  income  for  the  year 
in  question. 

The  pertinent  "Agreed  Facts"  recited   (Tr.  of 

Rec.  48) : 

"As  a  result  of  said  adjudication,  it  follows 
that  the  'sales'  to  Oregon  Electric  Steel  Rolling 
Mills  were  erroneously  carried  on  the  books  of 
the  Alaska  Junk  Company  as  accounts  receiv- 
able; they  were  erroneously  included  in  the 
gross  income  of  the  partnership  for  1942  and 
1943 ;  the  income  and  victory  taxes  paid  by  the 

partners on  their  distributive  shares 

therefrom  under  the  original  returns,  were  er- 
roneously paid ;  and  the  amounts  of  such  *sales* 
should  have  been  excluded  from  the  gross  in- 
come of  Alaska  Junk  Company,  thus  reducing 
the  amount  of  the  net  income  reportable  by 
(each  partner)  on  his  individual  income  and 
victory  tax  return  for  the  taxable  year  1943. 
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(Tr.  of  Rec.  51) : 

"The  parties  stipulate  that  the  above  com- 
putations are  true  and  correct  and  that  in  the 
event  the  Court  shall  determine  that  the  prose- 
cution of  this  action  is  not  barred  by  Section 
322(c)  of  the  Internal  Revenue  Code  of  1939, 
or  by  the  principle  of  res  adjudicata,  and/or 
the  doctrine  of  collateral  estoppel,  the  judg- 
ment to  be  entered  in  favor  of  the  plaintiff, 
shall  be  in  accordance  with  and  for  the  amount 
of  overpayment  shown  in  whichever  of  the 
above  computations  is  determined  by  the 
Court  to  be  applicable  under  the  circum- 
stances, to-wit:" 

Following  this  paragraph,  in  each  case,  is  the 
amount  to  be  allowed  in  accordance  with  the  com- 
putation of  the  plaintiffs  or  the  defendant  which- 
ever was  to  be  adopted  by  the  Court. 


THE  ACTIONS  ARE  NOT  BARRED  BY 
SECTION    322(c),    INTERNAL    REVE- 
NUE CODE  OF  1939.  THE  CASES  COME 
WITHIN  THE  EXCEPTION  NO  2  TO 
SECTION  322(c). 

Section  322  of  the  Internal  Revenue  Code  is  a 

comprehensive  statute  dealing  with  many  phases 
of  claims  for  refunds  of  taxes  illegally  collected. 

Subsection  (a)(1)  provides: 

"(a)  Authorization 

"(1)  Overpayment.  Where  there  has  been 
an  overpayment  of  any  tax  imposed  by  this 


chapter,  the  amount  of  such  overpayment  shall 
be  credited  against  any  income,  war-profits, 
or  excess-profits  tax  or  installment  thereof 
then  due  from  the  taxpayer,  and  any  balance 
shall  be  refunded  immediately  to  the  tax- 
payer." 

Subsection  (b)(1)  is  a  statute  of  limitations  ap- 
plicable to  claims  for  refund. 

Subsection    (b)(2)    deals    with    limits    on    the 
amount  of  credit  or  refund. 

Subsection  (b)(3)  deals  with  exceptions  in  the 
case  of  waivers. 

Subsection  (c)  provides: 

"(c)  Effect  of  petition  to  Board.  If  the 
Commissioner  has  mailed  to  the  taxpayer  a 
notice  of  deficiency  under  section  272(a)  and 
if  the  taxpayer  files  a  petition  with  the  Board 
of  Tax  Appeals  within  the  time  prescribed  in 
such  subsection,  no  credit  or  refund  in  respect 
of  the  tax  for  the  taxable  year  in  respect  of 
which  the  Commissioner  has  determined  the 
deficiency  shall  be  allowed  or  made  and  no 
suit  by  the  taxpayer  for  the  recovery  of  any 
part  of  such  tax  shall  be  instituted  in  any 
court  except — 

"(1)  As  to  overpayments  determined  by  a 
decision  of  the  Board  which  has  become  final; 
and 

"(2)  As  to  any  amount  collected  in  excess 
of  an  amount  computed  in  accordance  with  the 
decision  of  the  Board  which  has  become  final; 

"(3)  As  to  any  amount  collected  after  the 
period  of  limitation  upon  the  beginning  of  dis- 
traint or  a  proceeding  in  court  for  collection 
has  expired;  but  in  any  such  claim  for  credit 
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or  refund  or  in  any  such  suit  for  refund  the 
decision  of  the  Board  which  has  become  final, 
as  to  whether  such  period  has  expired  before 
the  notice  of  deficiency  was  mailed,  shall  be 
conclusive." 

Subsection  (d)  provides: 

"(a)  Overpayment  found  by  Board.  If  the 

Board  finds  that  there  is  no  deficiency  and 
further  finds  that  the  taxpayer  has  made  an 
overpayment  of  tax  in  respect  to  the  taxable 
year  in  respect  of  which  the  Commissioner  de- 
termined the  deficiency,  or  finds  that  there  is 
a  deficiency  but  that  the  taxpayer  has  made 
an  overpayment  of  tax  in  respect  of  such  tax- 
able year,  the  Board  shall  have  jurisdiction  to 
determine  the  amount  of  such  overpayment, 
and  such  amount  shall,  when  the  decision  of 
the  Board  has  become  final,  be  credited  or  re- 
funded to  the  taxpayer.  No  such  credit  or  re- 
fund shall  be  made  of  any  portion  of  the  tax 
unless  the  Board  determines  as  part  of  its  de- 
cision (1)  that  such  portion  was  paid " 

The  Commissioner  of  Internal  Revenue  made  a 
determination  that  the  "sales"  made  to  Oregon 
Steel  were  not  "sales,"  but  were  "capital  contribu- 
tions" and  upon  that  theory,  disallowed  the  loss  de- 
ductions taken  by  the  plaintiffs  resulting  from  the 
worthlessness  of  the  account  receivable. 

Appellees  filed  petitions  with  the  Tax  Court  for 
review  of  the  Commissioner's  determination.  In 
such  proceeding,  plaintiffs  contended  that  the  sales, 
carried  on  partnership's  books  as  "sales"  and  as 
"accounts  receivable,"  were  "sales,"  in  law  and  in 
fact,  and  that  they  were  entitled  to  the  deductions 
when  the  accounts  receivable  became  worthless. 
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The  only  issue  (aside  from  the  issue  of  partner- 
ship not  now  material)  in  that  proceeding,  was 
whether  the  transactions  referred  to  were  "sales" 
or  "capital  contributions." 

The  Tax  Court  affirmed  the  determination  of 
the  Commissioner.  The  decision  of  the  Tax  Court 
was  affirmed  by  this  Court  and  certiorari  was  de- 
nied by  the  Supreme  Court.  That  detemination  re- 
sulted in  the  assessment  of  deficiencies  against  the 
plaintiffs  by  reason  of  the  disallowance  of  the  loss 
deductions. 

When  the  decision  of  the  Tax  Court  became 
final,  the  deficiencies  were  collected.  The  agreed 
facts  establish  that  the  taxes,  originally  paid  when 
the  returns  were  filled,  plus  the  amounts  collected 
in  accordance  with  the  determination  of  the  de- 
ficiencies, resulted  in  an  overpayment  of  the  tax 
liability  of  each  of  the  plaintiffs  for  the  year  in 
question. 

The  transactions  between  the  partnership  and 
Oregon  Steel  involved  in  the  Tax  Court  proceeding, 
could  not,  of  course,  be  at  the  same  time  "capital 
contributions"  and  "sales." 

The  final  judgment  of  the  Tax  Court,  affirmed 
on  appeal,  established  that  the  "sales"  on  which 
taxes  were  paid,  were  erroneously  included  in  the 
gross  income  for  the  year  in  question  and  it  fol- 
lows that  the  taxes  paid  thereon  were  erroneously 
collected. 
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As  long  as  the  taxpayers  believed  and  contend- 
ed that  the  deliveries  of  merchandise  constituted 
"sales,"  they  could  not  of  course,  and  did  not,  in 
those  proceedings,  claim  any  refund  of  the  taxes 
paid  on  those  sales  as  a  part  of  the  gross  income 
of  the  partnership. 

The  right  to  claim  a  refund  of  the  taxes  paid  on 
those  sales  as  a  part  of  the  gross  income  of  the 
partnership,  arose  for  the  first  time  after  the  Tax 
Court  affirmed  the  determination  of  the  Commis- 
sion and  the  taxpayers  paid,  and  the  Collector  col- 
lected from  the  taxpayers,  the  deficiencies  result- 
ing from  the  determination  that  the  merchandise 
constituted  capital  contribution.  It  was  the  in 
invitum  reversal  of  the  transaction  by  the  judg- 
ment of  The  Tax  Court  from  "sales"  to  "capital 
contributions"  and  the  assessment  of  the  deficien- 
cies resulting  therefrom  and  the  collection  of  these 
deficiencies  after  The  Tax  Court's  final  determina- 
tion, that  gave  rise  for  the  first  time  to  the  right 
of  a  refund  of  the  income  taxes  paid  on  the  sales. 

The  "excess"  collection  came  into  being  and  ac- 
crued only  when  the  deficiency  was  paid  after  the 
decision  "which  has  become  final."  It  was  the  col- 
lection of  the  "deficiency"  plus  the  amount  origi- 
nally paid,  that  resulted  in  the  "excess"  collection. 
There  were  no  overpayments  at  any  time  until 
after  the  Tax  Court  determination  became  final  and 
the  deficiencies  were  paid. 
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These  cases  come  within  the  purview  of  Ex- 
ception Number  2  to  Section  322(c)  of  the  Internal 
Revenue  Code  which  preserved  to  the  taxpayer  the 
right  to  seek  refund  of  taxes  "collected  in  excess 
of  an  amount  computed  in  accordance  with  the  de- 
cision of  the  Board  which  has  become  final." 

This  exception  relates  to  amounts  "collected" 
after  the  determination  of  The  Tax  Court,  when 
the  collection  results  in  creating  an  "excess"  of  the 
amount  of  tax  liability  legally  due.  In  other  words, 
if  The  Tax  Court  makes  a  final  determination  re- 
quiring a  computation  which  produces  an  excess  of 
tax  liability  and  that  excess  is  collected  after  the 
judgment  has  become  final,  the  exception  Number 
2  preserves  the  right  to  recover  that  excess. 

Prior  to  the  judgment  of  The  Tax  Court,  and 
the  collection  of  the  deficiency,  there  was  no  pay- 
ment in  excess  of  the  legal  tax  liability  for  the  tax 
year.  Prior  to  the  decision,  only  a  portion  of  the 
true  tax  liability  as  determined  had  been  paid,  to- 
wit,  the  payment  made  when  the  original  return 
was  filed  in  which  the  bad  debt  deduction  was 
taken.  The  balance  of  the  tax  for  that  year  was 
paid  after  The  Tax  Court's  decision  became  final. 
It  is  only  by  adding  the  tax  paj^ments  originally 
made  to  the  tax  paid  on  the  determination  of  the 
deficiencies,  that  the  admitted  "excess"  was  "col- 
lected" and  this,  of  course,  was  after  the  decision 
of  The  Tax  Court  became  final. 

The   taxpayers   could   not   have   asserted   any 
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claim  of  "overpayment"  or  for  refund  in  The  Tax 
Court  because  that  claim  did  not  accrue  until  the 
payment  was  made  pursuant  to  the  judgment  de- 
termining the  deficiency  which  was  after  The  Tax 
Court's  decision  became  final.  There  was  no  **over- 
payment"  at  any  time  while  the  case  was  pending 
in  The  Tax  Court. 

In  United  States  v.  Jaffray,  97  F.  2d  488,  (8th 

Cir.),  the  Court  held: 

'The  cause  of  action  accrued  at  the  time  the 
overpayment  was  made  to  the  Collector.  Guet- 
tel  V.  United  States,  8  Cir.,  95  F.  2d  229." 

The  Taxpayers  could  not  have  asserted  any 
claim  for  refund  in  The  Tax  Court  because  that 
Court  had  no  jurisdiction  to  determine  or  order  a 
refund  of  taxes  unlawfully  collected. 

The  jurisdiction  of  The  Tax  Court  is  limited. 

Section  322(d)   of  the  Internal  Revenue  Code 

provides: 

*'(d)  Overpayment  Found  by  Board. — If  the 
Board  finds  that  there  is  no  deficiency  and  fur- 
ther finds  that  the  taxpayer  has  made  an  over- 
payment of  tax  in  respect  of  the  taxable  year 
in  respect  of  which  the  Commissioner  deter- 
mined the  deficiency,  the  Board  shall  have 
jurisdiction  to  determine,  the  amount  of  such 
overpayment,  and  such  amount  shall,  when  the 
decision  of  the  Board  has  become  final,  be 
credited  or  refunded  to  the  taxpayer." 

The  statute  is  implemented  by  the  REGULA- 
TIONS 111,  Section  29.322-7  as  follows: 

''(1)  If  the  Tax  Court  finds  that  there  is 
no  deficiency  but  that  the  person  has  overpaid 
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his  tax  for  the  year  to  which  the  notice  of  de- 
ficiency relates,  and  the  decision  of  The  Tax 
Court  as  to  the  amount  overpaid  has  become 
final  (see  section  1140,  set  forth  in  paragraph 
39  of  the  Appendix  to  these  regulations),  the 
overpayment  shall  be  credited  or  refunded,  but 
no  such  credit  or  refund  shall  be  made  of  any 
portion  of  the  tax  unless  The  Tax  Court  deter- 
mines as  part  of  its  decision — 

(i)  that  such  portion  was  paid — " 

It  is  obvious  that  the  jurisdiction  of  The  Tax 
Court  is  limited  to  determination  of  an  "overpay- 
ment" that  has  already  been  made  and  paid.  The 

Tax  Court  is  required  to  make  a  finding  that  an 
overpayment  has  been  made. 

The  Tax  Court  had  no  jurisdiction  to  determine 
prospectively  that  an  overpayment  will  result  as 

and  when  a  deficiency  determined  by  it  will  be  col- 
lected from  the  taxpayer. 

There  is  nothing  in  the  provisions  of  Section 
322(c)  to  indicate  that  it  was  the  intention  of  Con- 
gress to  penalize  a  taxpayer  who  was  compelled  to 
pay  a  deficiency  determined  by  the  judgment  of  The 
Tax  Court  when  the  amount  so  collected  added  to 
the  amount  paid  upon  the  filing  of  the  return  re- 
sults in  an  overpayment  (excess)  of  the  tax  liabil- 
ity. 

The  cause  of  action  was  created  by  the  decision 
of  The  Tax  Court  which  reversed  the  transaction 
and  determined  that  the  "sales"  were  not  "sales" 
and  the  cause  of  action  accrued  when  the  deficiency 
was  collected  "after  the  decision  became  final." 
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Subdivision  (c)  of  Section  322  is  in  the  nature 
of  a  statutory  application  of  the  rules  of  res  judi- 
cata to  Tax  Court  proceedings.  It  was  obviously 
designed  that  all  issues  that  could  arise  under  the 
conditions  existing  at  the  time  the  proceeding  is 
pending  with  respect  to  a  particular  tax  year, 
should  be  raised  and  determined  in  the  one  proceed- 
ing. 

It  is  also  obvious,  however,  that  the  framers  of 
subsection  (c)  were  aware  that  injustices  could 
arise  from  an  arbitrary  bar  which  would  preclude 
all  relief  with  respect  to  the  problem  involving  a 
particular  tax  year,  which  would  be  inconsistent 
with  the  remedial  character  of  the  legislation  em- 
bodied in  Section  322(a).  The  Congress,  in  that  sub- 
division of  the  Act,  obviously  intended  to  insure 
that  taxes  in  excess  of  the  correct  tax  liability, 
should  not  be  collected  and  if  collected,  should  be 
refunded  "immediately." 

The  Congress  was  undoubtedly  also  aware  that 
an  excess  collection  could  be  made  under  varying 
circumstances  after  the  decision  of  The  Tax  Court 
has  become  final. 

The  Congress,  therefore,  attached  three  specific 
exceptions  to  the  bar  created  by  subdivision  (c), 
all  of  which  preserves  a  right  to  seek  refund  after 
the  decision  of  The  Tax  Court  has  become  final, 
which  precludes  a  construction  of  subdivision  (c) 
that  would  bar  absolutely  and  under  all  conditions 
the  right  to  seek  a  refund  after  the  decision  of  The 
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Tax  Court  has  become  final  when  the  claim  for 
refund  involves  the  same  tax  year. 

Exception  No.  2  deals  specifically  with  a  situa- 
tion such  as  exists  in  the  case  at  bar.  Indeed,  if  it 
does  not  govern  the  case  at  bar,  it  can  serve  no 
conceivable  purpose  and  it  would  be  a  nullity. 

Exception  No.  2  should  be  construed  as  did  the 
Court  in  the  case  of  Schmitt  v.  Kavanagh,  91  F. 
Supp.  659.  The  Court  held: 

"In  attempting  to  construe  the  applicable 
statutes,  it  may  be  helpful  to  keep  in  mind  that 
the  defendant  admits  that  there  has  been  an 
overpayment  but  asserts  that  the  plaintiff  has 
no  remedy,  notwithstanding  the  obvious  at- 
tempt of  Congress  to  make  provision  for  re- 
funds to  taxpayers  who  have  overpaid  their 
taxes.  Such  an  interpretation  of  the  Code  ought 
to  be  avoided  unless  it  is  clear  that  Congress 
intended  to  exclude  such  relief."  (Emphasis 
supplied.) 

In  Bull  V.  United  States,  295  U.S.  247,  55  S.  Ct. 

695,  the  Commissioner  of  Internal  Revenue  treated 
a  fund  both  corpus  of  the  decedent's  estate  for  the 
purpose  of  fixing  the  estate  tax  and  also  as  income 
to  the  executor  subject  to  income  tax,  thus  impos- 
ing double  taxation.  The  Court  held  that  this  was 
inconsistent  and  in  discussing  the  rehef  to  be 
afforded  to  the  taxpayer,  the  Supreme  Court  of  the 
United  States  recognized  the  purpose  of  the 
remedial  legislation  embodied  in  what  is  now  the 
whole  of  Section  322  of  the  Internal  Revenue  Code. 
The  Court  said: 
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"In  recognition  of  the  fact  that  erroneous 
determinations  and  assessments  will  inevitably 
occur,  the  statutes,  in  a  spirit  of  fairness,  in- 
variably afford  the  taxpayer  an  opportunity  at 
some  stage  to  have  mistakes  rectified  .... 


The  United  States,  we  have  held,  cannot,  as 
against  the  claim  of  an  innocent  party,  hold  his 
money  which  has  gone  into  its  treasury  by 
means  of  the  fraud  of  their  agent.  United 
States  V.  State  Bank,  96  U.S.  30,  24  L.  Ed.  647. 
While  here  the  money  was  taken  through  mis- 
take without  any  element  of  fraud,  the  unjust 
detention  is  immoral  and  amounts  in  law  to  a 
fraud  on  the  taxpayer's  rights."  (Emphasis 
supplied.) 

The  situation  is,  of  course,  the  same  in  principle 
in  the  case  at  bar  for  here,  too,  the  transactions 
under  consideration  could  not  be  sales  subject  to 
income  tax  and  capital  contributions,  which  would 
deprive  the  taxpayer  of  the  right  to  a  loss  de- 
duction upon  the  failure  to  receive  payment.  The 
plaintiffs  have  been  concededly  subjected  to  double 
taxation:  first,  by  payment  of  income  tax  on  the 
sales  and,  second,  by  an  increase  of  the  amount 
of  its  tax  through  the  denial  of  the  loss  deduction, 
and  the  principles  recognized  by  the  Supreme  Court 
in  the  Bull  case  are  applicable  to  the  case  at  bar. 

Appellant's  argument  in  the  brief,  in  effect, 
ignores  the  exceptions  to  subdivision  (c),  and  par- 
ticularly exception  No.  2  thereof.  It  ignores 
the  remedial  character  of  Section  322(a)  and  the 
obvious  scheme  of  the  entire  Section  322  with  all  its 
exceptions  to  preserve  under  varying  conditions  the 
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right  to  recover  refund  of  taxes  illegally  collected 
even  though  the  tax  liability  for  a  given  year  was 
involved  in  The  Tax  Court  proceeding  and  especially 
so  where  the  excess  tax  collected  was  the  direct 
result  of  the  decision  which  has  become  final  and 
payment  of  the  excess  was  exacted  and  collected 
after  the  decision  has  become  final. 

The  theory  that  the  tax  year  is  a  unit  under 
Section  322(c)  is  modified  by  the  exceptions  in- 
cluded therein.  The  adoption  of  the  theory  of  the 
appellant  that  the  tax  year  is  a  unit  for  all  pur- 
poses and  that  the  bare  prosecution  of  a  proceeding 
in  The  Tax  Court  involving  a  given  tax  year,  is  an 
absolute  bar  under  all  conditions,  v^ould  render  the 
exceptions  nugatory. 

In  the  case  at  bar,  the  claims  for  refund  were 
not  and  could  not  be  presented  or  litigated  or  de- 
termined in  the  Tax  Court  proceeding.  There  was  no 
overpayment  or  excess  tax  collection  in  existence 
at  any  time  while  the  Tax  Court  proceeding  was 
pending. 

While  the  Tax  Court  had  jurisdiction  to  deter- 
mine the  existence  of  an  overpaym.ent,  it  could  not 
do  so  in  the  case  at  bar  because  there  was  no  over- 
payment in  fact  at  that  time.  The  collection  of  the 
excess  was  made  after  the  decision  of  the  Tax  Court 
became  final  and  the  amount  of  the  deficiency  de- 
termined thereby  was  collected. 

In  Commissioner  v.  Gooch  Milling  &  Elevator 
Co.,  320  U.S.  418,  64  S.  Ct.  184,  the  Court  held: 
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"The  Board  is  confined  to  a  determination  of 
the  amount  of  deficiency  or  overpa>Tnent  for 
the  particular  tax  year  as  to  which  the  Com- 
missioner determines  a  deficiency  and  as  to 
which  the  taxpayer  seeks  a  review  of  the  de- 
ficiency assessment.  Internal  Revenue  Code,  §§ 
272,  322(d),  26  U.S.C.A.  Int.  Rev.  Code,  §§  272, 
322(d).  It  has  no  power  to  order  a  refund  or 
credit  should  it  find  that  there  has  been  an 
overpayment  in  the  year  in  question.  United 
States  ex  rel  Girard  Trust  Co.  v.  Helvering, 
301  U.S.  540,  54,  57  S.  Ct.  855,  856,  81  L.  Ed. 
1272." 

The  use  of  the  word  "collected"  in  Exception 
No.  2  to  Section  322(c)  is  highly  significant.  The 
Exception  preserves  the  right  to  recover  a  refund 
which  was  "collected"  and  not  a  refund  of  an 
amount  "determined." 

The  computation  to  be  made,  that  is  referred  to 
in  the  exception,  is  one  that  must  be  made  after  the 
"decision"  "which  has  become  final."  It  does  not 
refer  to  the  computation  under  Rule  50  which  is 
made  before  the  decision  becomes  final.  It  refers 
to  the  computation  that  gives  effect  to  the  decision 
upon  which  the  collections  were  made  and  the 
amounts  thus  collected. 

In  Moir  v.  United  States,  149  F.  2d  455  (First  Cir- 
cuit), the  Court  quoted  and  reviewed  legislative 
history  of  Section  322(c),  and  the  exceptions,  and 
italicized  the  portion  of  the  Senate  Report  reading 
as  follows : 

"  'It  is  the  purpose  of  the  bill  that  all  ques- 
tions arising  prior  to  the  time  the  decision  of 
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the  Board  has  been  rendered  as  to  the  right  of 
the  Commissioner  to  assess  and  collect  the  tax, 
inchiding  the  question  as  to  whether  or  not  the 
statute  of  hmitations  has  run  before  the  mail- 
ing of  the  deficiency  letter,  shall  be  determined 
by  the  Beard,  and  by  the  courts  on  appeal  from 
the  Board/  " 

With  respect  to  the  purpose  of  the  Act  as  set 

forth  in  this  portion  of  the  Report,  the  Court  said: 

"When  the  committee  goes  on  to  say  that  it  is 
the  purpose  of  the  bill  'that  all  questions  arising 
prior  to  the  time  the  decision  of  the  Board  has 

been  rendered  as  to  the  right  of  the  Commis- 
sioner to  assess  and  collect  the  tax  *  *  *  shall 
be  determined  by  the  Board,'  it  apparently  has 
reference  to  the  express  exceptions  in  the  sec- 
tion, some  of  which  do  relate  to  events  taking 
place  after  the  decision  of  the  Board  has  been 
rendered;  for  instance,  where  a  deficiency 
found  by  the  Tax  Court  has  been  wrongfully 
collected  after  the  expiration  of  the  statutory 
period  of  limitations  upon  the  beginning  of  dis- 
traint, or  where  the  Commissioner  has  wrong- 
fully collected  an  amount  in  excess  of  that  com- 
puted in  accordance  with  the  decision  of  the 
Tax  Court."  (Emphasis  supplied.) 

This  confirms  appellees'  contention  that  Section 
322(c),  with  its  exceptions,  creates  a  bar  only  as  to 
"all  questions  arising  prior  to  the  time  the  decision 

of  the  Board  has  been  rendered ,"  and  that  the 

statute  does  not  operate  to  bar  a  cause  of  action 
which  accrues  subsequent  to  the  time  the  decision 
of  the  Tax  Court  becomes  final  by  the  collection  of 
an  excess  tax. 
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Re  Authorities  Cited  by  Appellant. 

Numerous  cases  are  cited  in  support  of  the 
proposition  that  the  filing  of  a  petition  with  the 
Tax  Court  forecloses  any  other  proceeding  involv- 
ing the  tax  year  in  question.  But  none  of  the  cases 
involve  the  application  of  the  exceptions  embodied 
in  the  statute. 

The  second  exception  reserves  the  right  to  sue 
for  refund  of  any  amount  "collected"  in  "excess" 
of  an  amount  computed  in  accordance  with  the  de- 
cision of  the  Tax  Court  "which  has  become  final." 
It  relates  to  an  amount  collected  after  the  judgment 
has  become  final  if  it  is  in  excess  of  an  amount 
determined  "in  accordance  with  the  decision  of  the 
Board." 

The  third  exception  relates  to  an  amount  col- 
lected after  the  Board's  determination  of  a  deficien- 
cy has  become  final  and  collection  of  the  tax  so 
determined  is  made  after  the  expiration  of  the 
period  of  limitation  for  distraint. 

The  first  exception  deals  with  collections  made 
prior  to  the  final  judgment  and  the  second  and  third 
exceptions  deal  with  collections  made  after  final 
judgment. 

It  is  admitted  that  the  amount  collected  after 
the  judgment  became  final  in  this  case,  when  com- 
puted in  accordance  with  the  "decision,"  is  in  ex- 
cess of  the  lawful  tax  liability.  The  decision  and  the 
collection  produced  this  result.  The  collection  of 
the  excess  accrued  the  liability. 
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The  three  exceptions  to  the  bar,  when  read  in 
the  light  of  the  whole  of  Section  322  of  the  Internal 
Revenue  Act,  are,  in  legal  effect,  a  modification  of 
or  limitation  upon  the  bar  created  by  the  doctrine 
of  res  judicata  generally  and  as  it  is  incorporated 
in  the  forepart  of  subdivision  (c)  to  avoid  the  in- 
justice and  hardship  of  unlawful  tax  collection. 

The  case  of  Bankers*  Reserve  Life  Co.  v.  United 
States  44  F.  2d  1000,  cited  by  appellant,  is  not  rele- 
vant. The  taxes  involved  in  that  case  were  paid 
before  the  institution  of  the  Tax  Court  proceeding. 
They  were  paid  at  the  time  the  income  tax  returns 
were  filed.  The  Court  held  that  these  alleged  over- 
payments could  have  been  asserted  in  the  Tax 
Court  proceeding  because  the  Tax  Court  had  juris- 
diction to  determine  an  ''overpayment."  The  case 
did  not  involve  the  application  of  any  of  the  ex- 
ceptions to  Section  322(c).  The  case  was  not  deter- 
mined on  the  doctrine  of  res  judicata. 

In  stating  the  substance  of  what  is  now  Section 
322(c),  the  Court  was  careful  to  point  out  that 
''exceptions"  were  "not  here  present." 

The  case  of  Cook  v.  United  States,  108  F.  2d 
804,  is  not  relevant.  It  did  not  involve  the  applica- 
tion of  exception  No.  2  to  Section  322(c)  of  the  In- 
ternal Revenue  Code.  The  right  to  sue  for  refund 
was  not  predicated  upon  any  of  the  exceptions. 

The  Court,  after  quoting  Section  322(c),  said: 
"  '(the  exceptions  are  not  applicable  here).'  " 
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In  that  case,  the  Commissioner  determined  a 
deficiency.  The  taxpayer  petitioned  the  Tax  Court 
for  review  and  paid  the  deficiency  determined  by 
the  Tax  Court.  Taxpayer  thereafter  sued  to  re- 
cover the  same  amount  instead  of  appealing  from 
the  decision.  In  that  case,  it  was  not  admitted  that 
the  payment  of  the  deficiency  resulted  in  an  over- 
payment of  the  taxes  due  by  the  taxpayer  for  the 
year  in  question. 

In  the  case  at  bar,  it  is  admitted  that  the  pay- 
ment resulting  from  the  disallowance  of  the  loss 
deduction,  plus  the  payment  originally  paid,  results 
in  an  overpayment  of  the  taxes  and  this  is  due  to 
the  fact  that  the  taxpayer  treated  the  merchandise 
delivered  to  Oregon  Steel  as  ''Sales"  and  paid  taxes 
thereon.  It  was  the  subsequent  determination  that 
these  were  not  sales  that  gives  rise  to  this  claim 
for  refund  of  the  taxes  paid  thereon. 

The  case  of  Fiorentino  v.  United  States,  226  F. 
2d  619,  cited  by  appellant,  is  not  relevant.  In  that 
case,  too,  the  Court,  after  quoting  Section  322(c), 
said: 

*'  Then  follows  certain  exceptions  not  rele- 
vant here.'  " 

The  action  for  refund  was  not  predicated  on  the 
application  of  any  of  the  exceptions.  It  was  predi- 
cated on  the  contention  that  the  Tax  Court  had  dis- 
missed the  petition  for  review  for  want  of  prosecu- 
tion; that  such  dismissal  did  not  constitute  a  de- 
termination, and  that  by  reason  thereof,  the  Tax 
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Court  had  no  jurisdiction.  This  was  the  only  ques- 
tion involved  and  is  foreign  to  the  case  at  bar. 

The  case  of  Staten  Island  Shipbuilding  Co.  v. 

United  States,  31  F.  Supp.  166,  cited  by  appellant, 

is   not   relevant.    In   that   case,   the   overpayment, 

which  was  the  subject  of  the  action  for  refund,  was 

made  prior  to  the  commencement  of  the  Tax  Court 

proceeding  and  the  Court  held  that  the  taxpayer 

*'had  the  right  to  show  that  it  had  overpaid 
its  taxes" 

in  the  Tax  Court  proceeding.  The  statute  expressly 
confers  jurisdiction  upon  the  Tax  Court  to  deter- 
mine an  overpayment  which  had  actually  been 
made.  Moreover,  the  parties  entered  into  a  stipula- 
tion in  the  Tax  Court  upon  which  the  final  deter- 
mination was  made,  determining  the  controversies 
involved,  both  as  to  the  deficiency  determined  by  the 
Commissioner  and  as  to  overpayment,  and  upon 
that  stipulation,  the  Tax  Court  entered  an  order 
that  there  was  "no  deficiency"  and  "no  overpay- 
ment due  the  taxpayer." 

In  the  case  at  bar,  there  was  no  overpayment 
when  the  Tax  Court  proceedings  were  initiated  or 
while  they  were  pending,  and  there  was  no  stipula- 
tion and  judgment  determining  that  there  was  no 
overpayment.  The  overpayment  came  into  being 
for  the  first  time  after  the  decision  of  the  Tax 
Court  became  final  and  payment  was  made  of  the 
additional  taxes. 
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The  case  of  Bear  Mill  Mfg.  Co.,  Inc.  v.  United 
States,  93  F.  Supp.  988,  is  not  relevant.  In  that  case, 
the  claim  for  refund  involved  monies  that  were 
paid  prior  to  the  determination  of  a  deficiency  by 
the  Commissioner.  In  fact,  the  deficiency  was  de- 
termined after  the  claim  for  refund  was  filed  with 
the  Commissioner  and  the  Commissioner  informed 
the  taxpayer,  in  the  90  day  deficiency  letter  that 

"the  issue  set  forth  in  his  claim  for  a  refund 
should  be  made  a  part  of  the  petition  to  be  con- 
sidered by  the  Tax  Court  in  any  redetermina- 
tion of  its  tax  liability." 

The  overpayment  having  been  made  prior  to  the 
commencement  of  the  Tax  Court  proceeding,  the 
Tax  Court  had  jurisdiction  to  determine  the  issue 
of  overpayment.  Not  so,  in  the  case  at  bar,  because 
there  was  no  overpayment  at  any  time  during  the 
pendency  of  the  Tax  Court  proceeding. 

The  case  of  Lehigh  Valley  Trust  Co.  v.  United 
States,  34  F.  Supp.  839,  cited  by  appellant,  is  not 
relevant.  In  that  case,  the  Commissioner  deter- 
mined a  deficiency  at  a  time  when  the  collection 
of  additional  tax  was  barred  by  the  statute  of 
limitations.  Taxpayer  petitioned  for  review,  but  did 
not,  in  the  Tax  Court  proceeding,  set  up  the  statute 
of  limitations  as  a  bar.  In  that  proceeding,  a  stipu- 
lation was  entered  into  which  fixed  the  partner- 
ship's tax  liability  and  a  final  judgment,  determin- 
ing a  deficiency  in  that  amount,  was  entered.  The 
taxpayer  did  not  make  any  contention  in  the  Tax 
Court  that  the  claim  for  deficiency  was  barred. 
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The  taxpayer  paid  the  deficiency  and  asked  for 
refund,  claiming  that  the  collection  was  barred. 
It  predicated  its  right  to  prosecute  the  action  for 
refund  on  the  third  exception  to  Section  322(c). 

The  third  exception  is  as  follows: 

"  'As  to  any  amount  collected  after  the  statu- 
tory period  of  limitations  upon  the  beginning 
of  distraint  or  a  proceeding  in  court  for  col- 
lection has  expired;  but  in  any  such  claim  for 
credit  or  refund  or  in  any  such  suit  for  refund 
the  decision  of  the  Board  which  has  become 
final,  as  to  whether  such  period  has  expired 
before  the  notice  of  deficiency  was  mailed,  shall 
be  conclusive/  " 

The  Court  merely  held  that  the  taxpayer  was 
bound  to  raise  the  defense  of  statute  of  limitations 
in  the  Tax  Court  proceeding  and  the  decision  of  the 
Tax  Court  on  the  issue  of  the  statute  of  limitations 
would  be  conclusive  in  any  claim  for  refund.  But 
not  having  raised  the  issue  in  the  Tax  Court,  the 
judgment  of  the  Tax  Court  precluded  raising  the 
issue  by  a  subsequent  action  for  refund.  In  arriv- 
ing at  its  decision,  the  Court  gave  consideration  to 
the  Conference  Report  when  read  in  connection 
with  the  Report  of  the  Senate  Committee  on  Fi- 
nance. That  Report  said  in  part: 

"If  the  Board  decided  that  the  statute  had  run 
against  a  collection  and  the  Commissioner  pro- 
ceeded to  collect  in  spite  of  that  decision,  a 
suit  could  be  maintained  to  recover  the  pay- 
ment." 

The  Committee  apparently  intended  that  there 
would  be  a  surviving  right  to  prosecute  an  action 
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for  refund  under  conditions  similar  to  those  in  the 
case  at  bar  for  here,  too,  the  final  decision  of  the 
Tax  Court  resulted  in  the  collection  of  taxes  ad- 
mitted to  be  in  excess  of  the  tax  liability  notwith- 
standing its  determination  that  the  items  which 
the  taxpayer  treated  as  "sales"  and  paid  taxes 
thereon,  were  not  ''sales"  and  consequently  not  sub- 
ject to  income  tax  payment. 

The  case  of  Merrill  v.  United  States,  152  F.  2d 

74,  cited  by  appellant,  is  not  relevant. 

In  that  case,  the  taxpayer  brought  an  action  for 
refund  of  taxes  based  upon  an  Act  of  Congress 
allowing  certain  deductions,  which  Act  became 
effective  after  the  final  determination  of  the  Tax 
Court  in  which  all  questions  pertaining  to  the  tax- 
payer's tax  liability  were  litigated  and  determined. 

The  question  whether  the  taxpayer's  claim 
comes  within  any  of  the  exceptions  to  Section 
322(c)  was  not  involved. 

Elbert  v.  Johnson,  69  F.  Supp.  59,  affirmed,  164 
F.  2d  421,  cited  by  appellant,  did  not  involve  the 
application  of  Exception  No.  2,  or  any  of  the  excep- 
tions, to  Section  322(c).  The  Court  of  Appeals  said 
(p.  423)  that  the  "exceptions  (were)  not  presently 
applicable."  The  Court  pointed  out: 

"It  is  urged  that  in  addition  to  the  exceptions 
specified  in  the  statute,  the  court  should  read 
in  another,  namely,  as  to  an  overpayment  in  a 
prior  year  as  to  which  the  Tax  Court  lacks 
jurisdiction  to  allow  credit  against  the  de- 
ficiency for  the  taxable  year  in  suit." 
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The  case  did  not  involve  excess  payments  "col- 
lected" after  the  decision  of  the  Tax  Court  had  be- 
come final,  but  involved  payments  made  prior  to  the 
Tax  Court  proceedings  which  could  have  been  liti- 
gated therein  and  an  adjudication  of  "overpayment" 
obtained. 

Judge  Learned,  in  his  concurring  opinion  in  that 

case,  said: 

"That  decision  (Bull  v.  United  States,  295  U.S. 
247,  55  S.  Ct.  695),  as  I  understand  it,  permits 
a  taxpayer  without  penalty  to  assert  his  ver- 
sions of  a  transaction,  until  it  is  finally  de- 
cided against  him.  That  is  to  say,  if  the  trans- 
action is  susceptible  of  two  interpretations,  and 
the  taxpayer  has  paid  a  tax  which  was  re- 
quired by  the  interpretation  he  puts  upon  it, 
he  does  not  forfeit  his  right  to  a  refund  of 
that  tax,  because  the  statute  of  limitation  has 
run  against  him  before  the  courts  have  finally 
decided  that  his  interpretation  was  wrong;  the 
statute  is  tolled."  (Emphasis  supplied). 

That  observation  of  Judge  Hand  dissipates  the 
contention  made  in  defendant's  brief  to  the  effect 
that  plaintiffs  should  have  anticipated  an  adverse 
decision  on  the  question  of  the  loss  deduction  and 
should  have  pleaded  in  accordance  with  such  antici- 
pation in  the  Tax  Court.  Under  Judge  Hand's  ob- 
servation, based  upon  the  Bull  case,  the  plaintiffs 
in  this  case  had  a  right  to  stand  on  the  contention 
that  the  merchandise  delivered  to  the  Corporation 
were  "sales"  and  not  "capital  contributions"  be- 
cause they  had  so  treated  the  transactions  in  good 
faith,  and  paid  the  income  taxes  on  those  sales. 
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They  could  maintain  that  position  * 'without  pen- 
alty" to  their  present  assertion  that  they  are  en- 
titled to  a  refund  of  those  taxes  after  the  Court 
determined  that  they  were  not  sales,  but  capital 
contributions. 

In  this  case,  we  do  not  seek  to  "re-litigate"  any 
issue  that  was  tried  and  decided  in  the  Tax  Court. 
On  the  contrary,  this  case  is  based  upon  the  de- 
termination of  the  issues  made  by  the  Tax  Court. 
That  Court  determined  that  the  transactions,  which 
the  plaintiffs  treated  as  sales  and  upon  which  they 
paid  income  taxes,  were  not  sales  at  all;  that  they 
were  capital  contributions  and  for  that  reason,  re- 
fused to  allow  the  deduction  of  the  losses  sustained 
in  those  transactions.  In  the  case  at  bar,  plaintiffs 
accept  that  determination.  It  was  that  determina- 
tion and  the  additional  taxes  ''collected"  by  reason 
thereof  that  created  the  "excess"  collected  by  the 
defendant. 

The  case  of  Ross  v.  United  States,  75  F.  Supp. 
725,  is  irrelevant  for  the  same  reasons  that  are 
applicable  to  the  Merrill  Case,  supra.  It  involved 
the  identical  question,  to-wit,  whether  Section 
322(c)  was  impliedly  repealed  by  the  1942  Act  which 
made  provision  for  certain  deductions. 
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RECOVERY  IS  NOT  BARRED  BY  THE 
DOCTRINE  OF  RES  JUDICATA  OR  COL- 
LATERAL ESTOPPEL. 

Defendant  makes  the  alternative  contention  that 
if  plaintiffs  are  not  barred  by  Section  322(c)  of  the 
Internal  Revenue  Code,  that  they  are  barred  by  the 
application  of  the  doctrine  of  res  judicata  or  col- 
lateral estoppel. 

It  is  not  claimed,  and  cannot  be,  that  the  right 
to  a  refund  was  litigated  and  determined  in  the 
Tax  Court  proceedings. 

It  is  only  contended  that  the  claim  could  have 
been  presented  in  the  Tax  Court  proceedings  under 
Rule  50  of  that  Court. 


Res  Judicata  and  Collateral  Estoppel  Are 
Not  Applicable  to  Cases  that  Come  With- 
in the  Exceptions  to  Section  322(c). 

If  the  Court  determines  that  the  actions  were 
not  barred  by  the  provisions  of  Section  322(c)  and 
the  exceptions  thereto,  then  the  doctrine  of  res 
judicata  and  collateral  estoppel  cannot  have  any 
application  to  the  case  at  bar  because  the  doctrines, 
if  applied,  would  be  contrary  to  the  provisions  in 
the  exceptions  which  were  designed  to  preserve  the 


32 

cause  of  action  for  refund  notwithstanding  the 
rendition  of  a  final  judgment  in  the  Tax  Court  pro- 
ceeding. 

To  apply  the  doctrines  of  res  judicata  and  col- 
lateral estoppel,  when  the  exceptions  are  applicable, 
would,  in  effect,  be  a  judicial  repeal  of  the  ex- 
ceptions to  322(c). 

In  Crown  Willamette  Paper  Co.  v.  McLaughlin, 
81  F.  2d  365,  (Ninth  Cir.)  taxpayer  sued  for  refund 
of  taxes  alleged  to  have  been  collected  after  col- 
lection was  barred  by  the  statute  of  limitations. 
Taxpayer  had  contested  the  validity  of  the  assess- 
ments in  the  Tax  Court  and  the  determination  of 
the  Commissioner  was  affirmed.  Actions  for  refund 
were  brought  after  the  final  decision  of  the  Tax 
Court.  The  Commissioner  contended,  as  in  the  case 
at  bar,  that  the  decision  of  the  Tax  Court  were 
res  judicata.  This  Court  held: 

"Appellee  contends  that  they  are  res  judicata, 
and  that  appellant  and  the  courts  are  con- 
cluded thereby.  This  contention  cannot  prevail. 
It  is  based  on  section  322(c)  of  the  Revenue 
Act  of  1932,  c.  209,  47  Stat.  242,  26  U.S.C.A.  § 
3322  (c),  see  26  U.S.C.A.  §  322  (c),  which  pro- 
vides that,  with  certain  exceptions,  no  suit  shall 
be  instituted  by  any  taxpayer  for  the  recovery 
of  any  tax  in  respect  of  which  a  petition  for  re- 
determination has  been  filed  with  the  Board  of 
Tax  Appeals.  One  of  the  exceptions  specified 
in  section  322(c)  is:  'As  to  any  amount  col- 
lected after  the  period  of  limitation  upon  the 
beginning  of  distraint  or  a  proceeding  in  court 
for  collection  has  expired.'  This  suit  comes 
within  that  exception  and  is  maintainable,  not- 
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withstanding  the  proceedings  before  the  Board 
of  Tax  Appeals. 

"In  making  this  exception,  section  322  (c) 
provides  that  *in  any  such  suit  for  refund  the 
decision  of  the  Board  which  has  become  final, 
as  to  whether  such  period  has  expired  before 
the  notice  of  deficiency  was  mailed,  shall  be 
conclusive.'  This  provision  is  inapi)licable  here, 
because,  in  this  case,  no  such  question  was  pre- 
sented to  or  decided  by  the  board." 

Under  this  decision,  the  doctrine  of  res  judicata 
is  inapplicable  in  a  case  that  comes  within  any  of 
the  exceptions  to  Section  322(c).  In  that  case,  the 
third  exception  was  involved.  In  the  case  at  bar, 
the  second  exception  is  involved.  But  the  principle 
is  the  same  and  it  follows,  that  if  this  Court  affirms 
the  decision  of  the  Court  below,  that  the  actions 
were  not  barred  by  Section  322(c)  and  that  they 
come  within  the  second  exception,  then  the  ques- 
tion of  res  judicata  and  collateral  estoppel  and  the 
application  to  the  case  at  bar  becomes  moot. 

In  Merrill  v.  United  States,  152  F.  2d  74,  cited  by 
appellant,  the  Court  of  Appeals  for  the  Second  Cir- 
cuit, recognized  that  the  doctrine  of  res  judicata 
has  no  application  to  a  case  coming  within  the  pur- 
view of  Section  322(c)  and  the  exceptions  thereto. 
In  that  case,  the  taxpayer  made  the  same  contention 
that  is  now  made  by  appellant.  The  Court  held: 

"We  see  no  merit  in  taxpayers'  suggestion 
that  res  judicata  doctrines  must  control  the 
effect  of  the  Board's  decision,  and  that  there- 
fore §  322(c)  is  no  bar  as  to  any  matter  which 
could  not  have  been  raised  before  the  Board. 
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The  issue  here  concerns  a  statute  of  limitations 
and  not  res  judicata." 

However,  if  the  Court  deems  discussion  of  the 
doctrines  relevant,  we  submit  the  following  obser- 
vations in  respect  thereto : 

B 

Re:  Res  Judicata 

It  is  settled  beyond  question  that  where  the  sec- 
ond proceeding  is  "upon  a  different  cause  or  de- 
mand," the  principles  of  res  judicata  have  no  appli- 
cation. Only  collateral  estoppel  could  become  in- 
volved. 

Commissioner  of  Internal  Revenue  v.  Sunnen, 
333U.S.  591,  68S.  Ct.  715; 

Cromwell  v.  County  of  Sac,  94  U.S.  351; 

Mercoid  Corporation  v.  Mid-Continent  In- 
vestment Co.,  320  U.S.  661,  64  S.  Ct.  268; 

Larsen  v.  Northland  Transportation  Co.,  292 
U.S.  20,  54  S.  Ct.  584. 

In  the  cases  cited  above,  it  is  established  beyond 
question  that  the  doctrine  of  res  judicata  (as  dis- 
tinguished from  collateral  estoppel)  applies  only 
where  the  parties  and  the  "cause  or  demand"  or  the 
"  subject  matter"  of  the  two  proceedings  are  the 
same. 

If  the  "causes  of  action"  or  the  "subject  matter" 
of  both  proceedings  are  not  the  same,  then  only  the 
doctrine  of  collateral  estoppel  may  become  involved 
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with  respect  to  a  particular  issue  common  to  both 
proceedings  which  has  been  actually  litigated  and 
adjudicated. 

The  doctrine  of  collateral  estoppel  does  not  ap- 
ply to  cases  in  which  issues  could  and  might  have 
been  presented  and  adjudicated,  but  where  not  pre- 
sented or  adjudicated,  and  that  is  true  whether  the 
presentation  of  the  issue  in  the  earlier  proceeding 
was  permissive  or  compulsory. 

In  the  case  at  bar,  the  "cause  or  demand"  or 
the  ''subject  matter"  of  the  litigation,  is  not  the 
same  as  in  the  prior  Tax  Court  proceeding. 

In  the  Tax  Court  proceeding,  the  * 'cause  or  de- 
mand" or  "subject  matter"  was  the  allowance  of 
"loss  deduction"  resulting  from  the  worthlessness 
of  accounts  receivable  and  notes  receivable.  The 
case  involved  the  relationship  between  the  taxpay- 
ers and  the  Oregon  Steel  and  whether  the  items, 
carried  as  accounts  receivable  and  notes  receivable, 
were,  in  fact  and  in  law,  "capital  contributions." 

In  the  present  proceedings,  there  is  no  such 
issue.  The  action  is  to  recover  an  admitted  over- 
payment of  the  taxes  and  is  predicated  on  the 
adoption  of  the  determination  made  in  the  Tax 
Court  as  to  the  relationship  of  the  parties. 

It  is  the  decision  of  the  Tax  Court  and  the 
collection  of  the  excess  taxes  after  the  decision  be- 
came final,  that  gave  rise  to  the  present  cause  of 
action. 
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Section  322(c)  is,  itself,  in  the  nature  of  a  statu- 
tory rule  of  res  judicata,  which  is  made  subject  to 
three  specific  exceptions. 

In  Murphy  v.  United  States,  78  F.  Supp.  236  (U.S. 
D.C.,  S.D.,  Cal.),  the  Internal  Revenue  Agent,  after 
examination  of  the  estate  tax  return,  informed  the 
taxpayer  that  a  deficiency  would  be  determined. 
The  taxpayer  paid  to  the  Commissioner  the  amount 
indicated  by  the  Revenue  Agent.  Thereafter,  a  for- 
mal determination  of  a  deficiency  was  made  and  a 
proceeding  was  brought  in  the  Tax  Court  to  review 
the  determination.  In  the  Tax  Court  the  parties 
agreed  upon  the  amount  of  the  deficiency,  which 
was  less  than  the  amount  paid  in,  and  a  judgment 
of  no  deficiency  was  entered.  Thereafter,  the  Col- 
lector remitted  to  the  taxpayer  the  difference  be- 
tween the  amount  paid  in  and  the  amount  deter- 
mined by  the  stipulation.  Taxpayer  claimed  that 
the  estate  was  entitled  to  interest  on  the  excess  pay- 
ment. He  filed  a  claim  therefor.  The  claim  was  re- 
jected and  an  action  was  brought  to  recover  the 
interest.  Judge  Mathes  held: 

"The  suit  at  bar  is  on  a  'different  cause  or 
demand'  from  that  in  the  Tax  Court,  since  it 
does  not  involve  the  tax  liability  of  the  estate 
of  Bernardine  Murphy.  Rather  it  is  a  suit  for 
damages  for  the  alleged  retention  of  money  due 
the  plaintiff — interest.  (Stewart  v.  Barnes,  su- 
pra, 153  U.S.  at  page  464,  14  S.  Ct.  at  page  852, 
38  L.  Ed.  781.)  Moreover,  the  matter  in  issue  at 
bar — whether  or  not  there  was  an  "overpay- 
ment in  respect  of  any  internal  revenue  tax' 
within  the  meaning  of  I.R.C.  §  3771(a) — was 
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not  actually  litigated  or  decided  in  the  Tax 
Court,  though  determination  of  that  issue  is 
within  the  jurisdiction  of  that  court.  (I.R.C.  § 
912.)  The  judgment  of  the  Tax  Court,  entered 
pursuant  to  stipulation  of  the  parties,  embodied 
nothing  more  than  an  adjudication  'that  there 
is  no  deficiency.' 

"Thus  the  principle  enunciated  in  the  Sun- 
nen  case,  supra,  (333  U.S.  591,  68  S.  Ct.  719) 
that  'Once  a  party  has  fought  out  a  matter  in 
litigation  with  another  party,  he  cannot  later 
renew  that  duel,'  is  not  apphcable  here."  (Em- 
phasis supplied.) 

It  follows  that  the  doctrine  of  res  judicata  (dis- 
tinguished from  collateral  estoppel)  is  not  appli- 
cable to  the  case  at  bar. 


Re:  Collateral  Estoppel. 

The  doctrine  of  collateral  estoppel  is  not  appli- 
cable to  the  case  at  bar  because  the  claims  for  re- 
fund, which  are  the  "subject  matter"  of  these  ac- 
tions, were  not,  and  could  not  be,  presented  and  liti- 
gated in  the  Tax  Court  proceeding  for  the  obvious 
reason  that  the  causes  of  action  were  not  even  in 
existence.  The  causes  of  action  accrued  after  the 
decision  of  the  Tax  Court  became  final  and  the  ex- 
cess taxes  were  collected. 

In  Martin  v.  Brodrick,  177  F.  2d  886,  (10th  Cir.) 

(a  tax  refund  case),  the  Court  held: 

"Certainly  a  claim  is  not   barred  until  it 
comes  into  being  and  can  be  appropriately  as- 
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serted.  It  has  never  been  thought  that  a  judg- 
ment barred  a  second  action,  based  upon  new 
facts  created  by  the  first.  The  fact  that  both 
actions  arise  out  of  the  same  subject  matter 
is  immaterial.  Freeman  on  Judgments,  5th  Ed., 
Sec.  712,  p.  1501. 


"We  agree  with  the  Fourth  Circuit  that  the 
necessity  for  repose  in  litigation  does  not  war- 
rant the  apphcation  of  res  judicata  to  a  claim 
which  was  not  in  being  when  the  first  claim 
for  refund  was  filed,  and  the  existence  of  which 
was  contingent  upon  the  disposition  of  that 
claim.  And  especially  where,  as  here,  the  juris- 
diction to  determine  the  amount  of  the  claim 
rested  in  another  forum."  (Emphasis  supplied.) 

In  the  case  s  at  bar,  the  claims  for  refund  are 

* 'based  on  new  facts  created  by  the  first" 
judgment  in  The  Tax  Court  and  the  collection  of 

the  deficiency  determined  thereby.  These  created 

the  "excess." 

Here,  too,  the  claim  was  not  "in  being"  when 
the  final  judgments  in  The  Tax  Court  were  entered. 
The  claims  came  into  being  when  the  collections 
were  made. 

The  Tax  Court  had  no  jurisdiction  to  entertain 
any  proceeding  for  the  recovery  of  a  "refund"  or 
to  determine  and  order  a  refund  in  the  proceedings 
pending  before  that  Court. 

As  heretofore  pointed  out.  The  Tax  Court's 
jurisdiction  was  limited  by  statute  to  the  deter- 
mination of  a  "deficiency"  or  an  "overpayment."  It 
obviously  had  no  power  to  determine  an  "overpay- 
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ment"  in  these  cases  for  no  "overpayment"  had 
been  made  at  any  time  prior  to  or  during  the  pend- 
ency of  the  proceedings  in  The  Tax  Court.  An  over- 
payment resulted  only  from  the  payments  that  were 
made  after  the  decision  of  The  Tax  Court  became 
final  and  by  reason  of  the  determination  of  that 
Court. 

It  is  settled  beyond  question  that  res  judicata 
cannot  be  predicated  upon  decisions  of  a  Court 
(even  if  made)  when  the  Court  has  no  jurisdiction 
of  the  subject  matter. 

In  Magruder  v.   Safe  Deposit  &  Trust  Co.  of 

Baltimore,  159  F.  2d  913  (4th  Cir.),  the  action  was 

brought  to  recover  taxes  wrongfully  collected.  The 

defendant  asserted  the  doctrine  of  res  judicata.  The 

Court  held: 

*Tn  a  leading  work  in  this  field,  2  Freemen  on 
Judgments  5th  Ed.,  1925,  §  712,  at  page  1501, 
it  is  stated: 


*Td.  §  669,  p.  1479:  Tt  is,  of  course,  obvious 
that  issues  outside  the  jurisdiction  of  the  court 
to  determine,  cannot  become  res  adjudicata  by 
virtue  of  its  judgment.  But  even  where  the 
matter  is  not  jurisdictional,  a  judgment  is  not 
ordinarily  deemed  to  be  an  estoppel  as  to  is- 
sues which  cannot  properly  be  litigated  in  the 
proceedings  in  which  it  is  rendered.' 


"Every  good  doctrine  or  principle  of  law 
has  sometimes  been  unduly  stretched  to  en- 
compass injustice.  Res  judicata  is  no  excep- 
tion. The  propriety  of  the  deduction  here 
claimed  is  admitted;  there  was  certainly  grave 
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doubt  as  to  just  how  the  claim  could  be  as- 
serted. We  think,  under  all  the  circumstances 
of  the  instant  case,  that  equity,  good  consci- 
ence and  fair  play  justify  Judge  Coleman's 
view  that  res  judicata  should  not  serve  as  a 
bar  to  the  present  action  which  seeks  a  deduc- 
tion of  the  attorneys'  fees  here  (for  the  pur- 
pose of  the  federal  estate  tax)  from  the  gross 
estate."  (Emphasis  supplied.) 

In  Larsen  v.  Northland  Transp.  Co.,  292  U.S.  20, 

54  S.  Ct.  584,  the  Court  held: 

"The  established  rule  in  this  Court  is  that 
if  in  a  second  action  between  the  same  parties, 
a  claim  or  demand  different  from  the  one  sued 
upon  in  the  prior  action  is  presented,  then  the 
judgment  in  the  former  cause  is  an  estoppel 
'only  as  to  those  matters  in  issue  or  points 
controverted,  upon  the  determination  of  which 
the  finding  or  verdict  was  rendered.'  (Citing 
cases.)  'While  a  defendant  must  bring  forward 
all  purely  defensive  matter,  he  is  not  barred 
by  a  former  judgment  against  him  as  to  any 
matter  which  he  was  not  bound  to  present  and 
which  was  not  in  fact  litigated.  A  judgment  is 
not  conclusive  of  those  matters  as  to  which  a 
party  had  the  option  to  but  did  not  in  fact  put 
in  litigation  in  the  action.*  Freeman  on  Judg- 
ments (5th  Ed.)  §  786."  (Matters  in  parenthe- 
sis and  emphasis  supplied.) 

In  Commissioner  of  Internal  Revenue  v.  Sunnen, 

333  U.S.  591,  68  S.  Ct.  715,  the  Court  held: 

"But  where  the  second  action  between  the 
same  parties  is  upon  a  different  cause  or  de- 
mand, the  principle  of  res  judicata  is  applied 
much  more  narrowly.  In  this  situation,  the 
judgment  in  the  prior  action  operates  as  an 
estoppel,  not  as  to  matters  which  might  have 
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been  litipited  and  determined,  but  *only  as  to 
those  matters  in  issue  or  points  controverted, 
upon  the  determination  of  which  the  finding 
or  verdict  was  rendered.'  (Citing  cases.)  Since 
the  cause  of  action  involved  in  the  second  pro- 
ceeding is  not  swallowed  by  the  judgment  in 
the  prior  suit,  the  parties  are  free  to  litigate 
points  which  were  not  at  issue  in  the  first  pro- 
ceeding, even  though  such  points  might  have 
been  tendered  and  decided  at  that  time. 


"These  same  concepts  are  applicable  in  the 
federal  income  tax  field. 


''Before  a  party  can  invoke  the  collateral 
estoppel  doctrine  in  these  circumstances,  the 
legal  matter  raised  in  the  second  proceeding 
must  involve  the  same  set  of  events  or  docu- 
ments and  the  same  bundle  of  legal  principles 
that  contributed  to  the  rendering  of  the  first 
judgment."  (Matters  in  parenthesis  and  em- 
phasis supplied.) 

In  Cromwell  v.  County  of  Sac,  94  U.S.  351,  the 

Court  held: 

''But  where  the  second  action  between  the 
sam.e  parties  is  upon  a  different  claim  or  de- 
mand, the  judgment  in  the  prior  action  oper- 
ates as  an  estoppel  only  as  to  those  matters  in 
issue  or  points  controverted,  upon  the  deter- 
mination of  which  the  finding  or  verdict  was 
rendered.  In  all  cases,  therefore,  where  it  is 
sought  to  apply  the  estoppel  of  a  judgment 
rendered  upon  one  cause  of  action  to  matters 
arising  in  a  suit  upon  a  different  cause  of  the 
action,  the  inquiry  must  always  be  as  to  the 
point  or  question  actually  litigated  and  deter- 
mined in  the  original  action,  not  what  might 
have  been  thus  litigated  and  determined.  Only 
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upon  such  matters  is  the  judgment  conclusive 
in  another  action. 


"These  cases,  usually  cited  in  support  of 
the  doctrine  that  the  determination  of  a  ques- 
tion directly  involved  in  one  action  is  conclu- 
sive as  to  that  question  in  a  second  suit  be- 
tween the  same  parties  upon  a  different  cause 
of  action,  negative  the  proposition  that  the  es- 
toppel can  extend  beyond  the  point  actually 
litigated  and  determined.  The  argument  in 
these  cases,  that  a  particular  point  was  neces- 
sarily involved  in  the  finding  in  the  original 
action,  proceeded  upon  the  theory  that,  if  not 
thus  involved,  the  judgment  would  be  inopera- 
tive as  an  estoppel."  (Emphasis  supplied.) 

In  Mercoid  Corporation  v.  Mid-Continent  Inv. 

Co.,  320  U.S.  661,  64  S.  Ct.  268,  the  Court  held: 

'Though  Mercoid  were  barred  in  the  present 
case  from  asserting  any  defense  which  might 
have  been  interposed  in  the  earlier  litigation, 
it  would  not  follow  that  its  counterclaim  for 
damages  would  likewise  be  barred.  That  claim 
for  damages  is  more  than  a  defense;  it  is  a 
separate  statutory  cause  of  action.  The  fact 
that  it  might  have  been  asserted  as  a  counter- 
claim in  the  prior  suit  by  reason  of  Rule  13(b) 
of  the  Rules  of  Civil  Procedure,  28  U.S.C.A. 
following  section  723c  does  not  mean  that  the 
failure  to  do  so  renders  the  prior  judgment 
res  judicata  as  respects  it.  (Citing  cases.)  The 
case  is  then  governed  by  the  principle  that 
where  the  second  cause  of  action  between  the 
parties  is  upon  a  different  claim  the  prior 
judgment  is  res  judicata  not  as  to  issues  v/hich 
might  have  been  tendered  but  'only  as  to  those 
matters  in  issue  or  points  controverted,  upon 
the  determination  of  which  the  finding  or  ver- 
dict was  rendered.'  "  (Matters  in  parenthesis 
and  emphasis  supplied.) 
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In  Pelham  Hall  Co.  v.  Ilassett,  147  F.  2d  63  (1st 

Cir.),  the  Court  held: 

"We  believe,  on  the  contrary,  that  particularly 
as  regards  questions  of  law  in  tax  cases,  col- 
lateral estoppel  by  judgment  should  be  rather 
narrowly  applied.  To  minimize  the  recurring 
hardship  to  the  taxpayer  or  prejudice  to  the 
revenue  (as  the  case  may  be),  with  respect  to 
the  taxes  for  all  succeeding  tax  years,  neither 
the  taxpayer  nor  the  government  should  be 
precluded  from  raising  a  relevant  point  of  law 
unless  it  appears  beyond  doubt  that  the  pre- 
cise point  was  actually  contested  and  decided 
(not  merely  assumed)  in  the  prior  litigation. 


"When  the  taxpayer  filed  with  the  Board 
its  petition  for  review,  the  indications  then 
were  that  the  transaction  would  not  be  held  to 
be  a  taxfree  reorganization."  (Emphasis  sup- 
plied.) 

Under  these  decisions,  the  judgment  in  The  Tax 
Court  proceedings  does  not  constitute  res  judicata 
or  collateral  estoppel  by  judgment. 

D 

Re:  Effect  of  Rule  50  of  The  Tax  Court 
of  The  United  States. 

On  July  14,  1949,  The  Tax  Court  first  rendered 
its  "findings  of  fact  and  opinion"  (pages  29  to  70 
of  the  printed  record.  Joint  Exhibit  No.  1)  in  which 
it  merely  determined  that  "all  of  the  advances  were 
contributions  to  capital  and  that  the  resulting 
worthlessness  of  a  part  thereof  was  not  a  bad  debt" 
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(page  70).  It  did  not  determine  the  amount  of  the 
deficiency,  but  provided  that  "decisions  will  be  en- 
tered under  Rule  50"  (page  70). 

The  Tax  Court  did  not  make  any  determination 
that  there  was,  or  would  be,  an  overpayment  as 
the  result  of  its  determination. 

Rule  50  of  the  Tax  Court  sets  up  the  procedure 

for  making  of  computation  upon  which  the  final 

judgment  is  to  be  entered.  It  provides: 

"If  in  accordance  with  this  Rule  computations 
are  submitted  by  the  parties  which  differ  as 
to  the  amount  to  be  entered  as  the  decision  of 
the  Court,  the  parties  will  be  afforded  an  op- 
portunity to  be  heard  in  argument  thereon  on 
the  date  fixed,  the  Court  will  determine  the 
correct  deficiency  or  overpayment  and  enter 
its  decision. 

"Any  argument  under  this  Rule  will  be 
confined  strictly  to  the  consideration  of  the 
correct  computation  of  the  deficiency  or  over- 
payment resulting  from  the  report  already 
made,  and  no  argument  will  be  heard  upon  or 
consideration  given  to  the  issues  or  matters 
already  disposed  of  by  such  report  or  of  any 
new  issues.  This  Rule  is  not  to  be  regarded  as 
affording  an  opportunity  for  rehearing  or  re- 
consideration." (Emphasis  supplied.) 

The  Commissioner  filed  a  computation  in  each 
case  based  upon  the  determination  that  the  claimed 
losses  were  not  bad  debts,  but  capital  contributions 
and  computed  the  deficiencies  on  that  basis. 

The  partners  (taxpayers)  did  not,  and  could 
not,  object  to  the  computation  submitted  by  the 
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Commissioner  because  it  was  made  in  accordance 
with  the  decision  of  The  Tax  Court  and  The  Tax 
Court  entered  its  final  judgment  in  each  case  based 
upon  the  computation  as  submitted  by  the  Com- 
missioner determining  the  amount  of  the  deficiency 
in  each  case.  Final  judgment  was  entered  thereon 
and  thereafter  the  deficiencies  were  collected. 

By  adding  in  each  case  the  amount  of  the  de- 
ficiencies so  determined  and  collected  to  the 
amount  of  tax  paid  by  each  taxpayer  on  the  filing 
of  his  return,  the  total  so  collected  exceeded  the 
amount  of  the  lawful  tax  liability  of  each  taxpayer 
to  the  extent  and  in  the  amount  agreed  upon  in 
the  agreed  statement  of  facts  according  to  the 
computation  which  the  Court  might  hold  applica- 
ble. 

Defendant  contends  that  the  taxpayers  should 
have  litigated  their  right  to  ''refund"  in  The  Tax 
Court  by  the  proceedings  provided  for  in  Rule  50 
of  The  Tax  Court.  Plaintiffs  contend  that  the  issue 
now  before  the  Court  could  not  have  been  litigated 
in  the  proceeding;  that  The  Tax  Court  had  no 
jurisdiction  to  entertain  any  proceeding  for  a  "re- 
fund" and  would  not  have  been  entertained  by  The 
Tax  Court  if  the  issue  had  been  tendered  it. 

Rule  50  only  permits  the  submission  of  com- 
putations to  aid  the  Court  in  determining  the 
amount  of  the  deficiency  or  the  amount  of  * 'over- 
payment." The  rule  was  not  promulgated  or  de- 
signed to  permit  the  tendering  of  issues  as  to  the 
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existence  of  deficiency  or  overpayment.  Those  is- 
sues were  determined  by  the  findings  and  opinion. 
All  that  the  Rule  contemplated  was  mathematical 
computation  and  not  the  disposition  of  questions 
of  fact  or  law  affecting  the  respective  rights  of 
the  parties. 

The  Tax  Court  could  not,  under  Rule  50,  go  be- 
yond the  scope  of  determining  the  amount  of  de- 
ficiency. It  could  not  determine  overpayment  when 
the  Court  did  not,  in  its  findings  and  opinion,  deter- 
mine that  there  had  been  an  overpayment.  It  could 
not  order  a  refund  under  the  guise  of  computation. 

The  Tax  Court  took  extreme  precautions  to 
guard  against  the  use  of  the  procedure  for  com- 
putation under  Rule  50  as  a  vehicle  for  introducing 
issues  of  fact  or  of  law,  for  in  the  concluding  para- 
graph of  the  Rule,  it  provided: 

"Any  argument  under  this  Rule  will  be 
confined  strictly  to  the  consideration  of  the 
correct  computation  of  the  deficiency  or  over- 
payment resulting  from  the  report  already 
made,  and  no  argument  will  be  heard  upon  or 
consideration  given  to  the  issues  or  matters 
already  disposed  of  by  such  report  or  of  any 
new  issues.  This  Rule  is  not  to  be  regarded  as 
affording  an  opportunity  for  rehearing  or  re- 
consideration." (Emphasis  supplied.) 

If  the  taxpayers  had  attempted  to  obtain  an 
adjudication  of  "overpayment"  or  "refund"  in  the 
proceedings  under  Rule  50  by  objecting  to  the  Com- 
missioner's computation  and  submission  of  its  own 
computations,  it  would  have  been  necessary  to  ten- 
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der  new  issues  of  fact  and  of  law  for  determination 
by  The  Tax  Court. 

The  taxpayers  could  not  have  tendered  these 
issues  in  their  original  petition  to  The  Tax  Court. 
In  order  to  do  so,  the  taxpayers  would  have  been 
compelled  to  admit  that  the  advances  were  all 
capital  contributions.  They  could  not  make  such 
an  admission  because  they  believed,  in  good  faith, 
(although  ultimately  held  to  be  in  error)  that  they 
were  not  capital  contributions  and  that  the  mer- 
chandise delivered  were  bona  fide  sales  upon  which 
they  were  compelled  by  law  to  pay  income  tax,  since 
they  were  on  the  accrual  basis.  They  were  not  bound 
to  assume  that  The  Tax  Court  would  decide  the 
issue  against  them. 

Rule  50  has  been  construed  by  the  Court  to  pre- 
clude the  introduction  of  new  issues. 

In  Bankers'  Pocahontas  Coal  Co.  v.  Burnet, 
Commissioner,   287   U.S.   308,   53   S.   Ct.   150,   the 

Court  held: 

"Third.  After  the  Board  of  Tax  Appeals 
had  filed  its  findings  of  fact  and  opinion,  both 
respondent  and  petitioner  submitted  recompu- 
tations  of  the  amount  of  the  deficiency  under 
the  Board's  report,  as  provided  by  rule  50  of 
the  Board's  Rules  of  Practice.  In  petitioner's 
recomputation,  the  claim  was  made  for  the 
first  time  that  the  minimum  royalty  payments 
stipulated  by  the  leases  had  in  some  instances 
exceeded  the  amount  of  the  per  ton  royalty 
which  would  have  been  payable  on  actual  pro- 
duction, and  it  was  asked  that  the  depletion 
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allowance  be  computed  upon  the  basis  of  the 
actual  payments  made,  instead  of  upon  the 
number  of  tons  extracted.  Petitioner,  at  a 
hearing  on  the  recomputation,  tendered  evi- 
dence in  support  of  this  claim.  The  Board  re- 
jected the  evidence,  and  denied  petitioner's  mo- 
tion for  a  rehearing  in  order  to  present  this 
contention.  The  court  below  upheld  this  action. 

The  Board  is  authorized  to  prescribe  rules 
of  practice  and  procedure  for  the  conduct  of 
proceedings  before  it Rule  50  pre- 
scribes the  procedure  for  computing  the 
amount  of  the  deficiency  after  the  Board  has 
heard  and  decided  the  issues  raised  and  pre- 
sented on  the  merits.  In  terms,  it  directs  that 
the  hearing  on  the  computation  which  it  au- 
thorizes is  to  be  'confined  strictly  to  the  con- 
sideration of  the  correct  computation  of  the 
deficiency  or  overpayment  resulting  from  the 
determination  already  made,  and  no  argument 
will  be  heard  upon  or  consideration  given  to 
*  *  *  any  new  issues.'  The  Board  has  held 
that  under  the  rule  new  issues  may  not  be 
raised  and  urged  on  a  hearing  upon  the  com- 
putation." (Emphasis  supplied.) 

In  Commissioner  of  Internal  Revenue  v.  Erie 

Forge  Co.,  167  F.  2d  71  (3rd  Cir.),  the  Court  held: 

'The  rules  prescribed  are  merely  procedural 
and  cannot  under  any  circumstances  limit  or 
control  the  statutory  jurisdiction  conferred 
upon  the  Tax  Court.  (Citing  cases.) 


Morrisdale  Coal  Co.  v.  Commissioner,  3  Cir., 
1938,  97  F.  2d  272,  at  page  288,  held  that  a 
new  issue  not  included  in  the  original  proceed- 
ings could  not  be  introduced  for  the  first  time 
at  a  computation  proceeding;  that  it  was  not 
a  matter  of  discretion  of  the  Board  but  was 
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forbidden  by  law.  Sec  Commissioner  v.  Suss- 
man,  2  Cir.,  1939,  102  F.  2d  919,  a  case  appo- 
site to  the  case  under  review.  There  the  court 
sustained  the  Board's  refusal  to  permit  the 
Commissioner  to  amend  to  include  an  issue 
not  present  in  the  deficiency  notice,  notwith- 
standing that  if  the  matter  were  being  con- 
sidered de  novo  the  item  sought  to  be  raised 
would  be  most  pertinent. 


"The  provisions  of  Rule  50,  which  precludes 
consideration  of  any  new  issues  at  that  stage 
of  the  proceedings,  represent  a  proper  exercise 
of  the  power  of  The  Tax  Court  to  regulate 
practice  before  it."  (Citing  cases.)  (Matter  in 
parenthesis  and  emphasis  supplied.) 

In  Baldwin  v.  Commissioner,  94  F.  2d  355,  the 

Court  held: 

"The  Board  of  Tax  Appeals  is  specifically 
authorized  to  prescribe  rules  for  the  conduct 
of  proceedings  before  it.  Section  907(a)  of  the 
Revenue  Act  of  1924,  as  amended  by  section 
601  of  the  Revenue  Act  of  1928,  26  U.S.C.A.  § 
611.  Such  rules  have  the  force  and  effect  of 
law.  Bankers'  Pocahontas  Coal  Co.  v.  Burnett, 
287  U.S.  308,  53  S.  Ct.  150,  77  L.  Ed.  325;  Gold- 
smith V.  Board  of  Tax  Appeals,  270  U.S.  117, 
46  S.  Ct.  215,  70  L.  Ed.  494.  The  rules  pre- 
scribed are  merely  procedural  and  cannot  un- 
der any  circumstances  limit  or  control  the 
statutory  jurisdiction  conferred  upon  the 
Board."  (Emphasis  supplied.) 

In   Quintana  Petroleum   Co.   v.   Commissioner, 

143  F.  2d  588  (5th  Cir.),  the  Court  held: 

"After  the  opinion  of  the  Board  of  Tax  Ap- 
peals was  promulgated,  the  taxpayer  for  the 
first  time,  by  alternate  computation,  contended 
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that  if  the  allocable  bonus  payments  or  ad- 
vance royalties  in  the  sum  of  $915.42  were  ex- 
cluded from  gross  income  from  production  for 
purposes  of  percentage  depletion,  then  said 
payments  should  be  deducted  from  gross  in- 
come generally  in  computing  the  taxable  in- 
come. Rule  50  of  the  Board  of  Tax  Appeals,  26 
U.S.C.A.  Int.  Rev.  Code  following  section  5011, 
directs  that  the  hearing  on  the  computation  it 
authorizes  shall  be  'confined  strictly  to  the 
consideration  of  the  correct  computation  of 
the  deficiency  or  overpayment  resulting  from 
the  report  already  made,  and  no  argument  will 
be  heard  upon  or  consideration  given  to  *  *  * 
any  new  issues.'  In  Bankers  Pocahontas  Coal 
Co.  V.  Burnet,  287  U.S.  308,  313,  53  S.  Ct.  150, 
151,  77  L.  Ed.  325,  the  Supreme  Court  in  re- 
ferring to  this  rule  said: 

"  'The  Board  has  held  that  under  the  rule 
new  issues  may  not  be  raised  and  urged  on  a 
hearing  upon  the  computation.'  " 

Since  The  Tax  Court  made  no  determination  or 
ruling  that  the  taxpayers  had  erroneously  paid 
taxes  on  sales,  it  could  not,  in  the  proceeding  under 
Rule  50,  undertake  to  compute  the  amount  of  such 
erroneous  tax  payment. 

For  the  reasons  set  forth  herein,  the  failure  of 
the  taxpayers  to  oppose  the  computation  submitted 
by  the  Commissioner  under  Rule  50,  does  not,  and 
cannot,  bar  plaintiffs'  right  to  recover  the  admitted 
overpayments  on  the  theory  of  res  judicata  or  col- 
lateral estoppel. 

The  decision  of  The  Tax  Court  in  these  very 
cases,  conclusively  dissipates  defendant's  conten- 
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tion  that  these  actions  are  barred  on  the  theory 
that  the  issues  could  have  been  litigated  in  the 
proceedings  in  The  Tax  Court  under  Rule  50. 

In  The  Tax  Court  proceedings,  an  issue  was 
raised  as  to  whether  Rose  Schnitzer,  the  wife  of 
Sam  Schnitzer,  and  Jennie  Wolf,  the  wife  of  Harry 
Wolf  were  bona  fide  partners  of  the  Alaska  Junk 
Company  partnership.  The  taxpayers,  in  those  pro- 
ceedings, claimed  that  the  Commissioner  was 
barred  from  making  that  contention.  This  conten- 
tion was  predicated  on  the  fact  that  in  a  prior  Tax 
Court  proceeding,  the  two  wives  were  recognized 
and  treated  as  partners  in  making  the  computa- 
tions under  Rule  50  in  the  prior  Tax  Court  pro- 
ceedings. In  those  cases,  it  was  the  taxpayer  who 
claimed  the  application  of  the  doctrine  of  res  judi- 
cata or  collateral  estoppel  by  reason  of  the  pro- 
ceeding under  Rule  50,  while  in  the  cases  at  bar, 
the  Government  takes  that  position. 

The  Tax  Court  held  (printed  Transcript  of  Rec- 
ord, Joint  Exhibit  No.  1,  page  54) : 

"Petitioners  contend  that  the  wives'  status 
as  recognizable  partners  is  res  judicata  and 
may  not  nov/  be  challenged.  They  cite  this 
Court's  opinion  in  their  prior  proceeding  in- 
volving partnership  income  for  1941,  and  argue 
that  the  decision  in  their  favor  is  conclusive  of 
the  issue  here  raised.  Admitting,  as  they  must, 
that  the  only  error  assigned  related  to  the 
reasonableness  of  salaries,  which  the  Commis- 
sioner had  disallowed  as  a  deduction  in  the 
computation  of  partnership  profits  for  1941, 
they  insist  that  the  Court's  finding  of  an  ex- 
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isting  partnership  comprising  of  wives  Vas 
not  merely  collateral  or  incidental,  but  was 
material,'  because  the  decision  reached  could 
not  have  been  rendered  without  deciding  that 
particular  matter,  and  such  matter  was  hence 
'properly  within  the  issue  controverted.'  Pack- 
et Co.  V.  Sickles,  5  Wall.  580;  Southern  Pacific 
Railroad  Co.  v.  United  States,  168  U.S.  1. 

"We  are  unable  to  accept  this  view.  In  the 
prior  proceeding  the  wives'  status  as  partners 
was  admitted  by  respondent,  not  controverted. 
And  while  the  prior  finding,  based  on  the  ad- 
mission, in  res  judicata  as  to  the  parties'  tax 
liability  for  1941,  Cromwell  v.  County  of  Sac. 
94  U.S.  351,  the  present  proceeding,  involving 
tax  liability  for  subsequent  years,  is  based 
upon  a  different  cause  or  demand.  Under  such 
circumstances,  the  Supreme  Court  held  in 
Commissioner  v.  Sunnen,  333  U.S.  591,  that: 

"  ' the  prior  judgment  acts  as  a  col- 
lateral estoppel  only  as  to  those  matters  in  the 
second  proceeding  which  were  actually  pre- 
sented and  determined  in  the  first  suit 


"  ' If  the  legal  matters  determined  in 

the  earlier  case  differ  from  those  raised  in  the 
second  case,  collateral  estoppel  has  no  bearing 
on  the  situation  See  Travelers  Ins.  Co.  v.  Com- 
missioner, 161  F.  2d  93 ' 

"Since  the  wives'  status  as  partners  was 
not  placed  in  issue  in  the  prior  proceeding,  it 
was  not  judicially  determined.  This  is  no  less 
true  because  the  uncontested  finding  was  re- 
flected in  a  computation  of  tax  deficiencies 
under  the  decision  rendered.  Pelham  Hall  Co. 
V.  Hassett,  147  Fed.  (2d)  63;  Harvey  Coal 
Corp.  V.  United  States,  92  Ct.  CI.  186;  35  Fed. 
Supp.  756;  C.  D.  Johnson  Lumber  Corporation, 
12   T.C.— (promulgated  March   17,   1949.   Ac- 
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cordingly,  we  hold  that  recognition  of  the 
wives  as  partners  in  this  proceeding  is  not  res 
judicata,  and  the  doctrine  of  collateral  estop- 
pel does  not  preclude  a  determination  of  that 
issue  on  its  merits  now."  (Emphasis  supplied.) 

In  those  cases,  the  Government  maintained,  and 
the  Court  held,  that  the  proceedings  under  Rule  50 
did  not  constitute  res  judicata  or  collateral  estop- 
pel. 

Re:  Cases  Cited  by  Appellant 

The  case  of  United  States  v.  Sunnen,  supra,  is 
not  relevant  to  the  question  of  the  application  of 
the  doctrine  of  res  judicata  or  collateral  estoppel 
to  cases  that  come  within  the  exception  to  Section 
322(c). 

The  impact  of  the  rules  of  res  judicata  and  col- 
lateral estoppel  on  the  exceptions  to  Section  322(c), 
was  not  raised,  discussed,  referred  to,  or  passed 
upon  by  the  Court. 

The  case  of  United  States  v.  Clark,  Inc.,  159  F. 
2d  489,  is  not  at  all  in  point.  In  that  case,  there 
was  no  prior  Tax  Court  proceeding.  The  taxpayer 
asserted  a  claim  for  refund.  It  was  rejected  and  he 
brought  an  action  for  refund.  The  District  Court 
denied  recovery  and  the  decision  was  affirmed  by 
the  Court  of  Appeal.  The  taxpayer  then  filed  a 
second  claim  for  refund  for  the  same  amount  as- 
serting different  grounds  and  the  Court,  by  a  2  to 
1  decision,  held  that  the  first  judgment  was  res 
judicata. 
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In  the  case  at  bar,  there  was  no  prior  deter- 
mination of  their  rights  to  a  refund.  The  question 
was  never  htigated  and  could  not  be  litigated  until 
after  the  Tax  Court  decision  became  final  and  an 
amount  admittedly  in  ''excess"  of  the  true  tax  lia- 
bility was  collected. 

The  case  of  United  States  ex  rel.  Girard  Trust 
Co.  V.  Helvering,  301  U.S.  540,  57  S.  Ct.  855,  does 
not  have  the  remotest  connection  with  the  ques- 
tions involved.  In  that  case,  the  Commissioner  de- 
termined deficiencies  in  tax.  The  taxpayer  appealed 
to  the  Board  of  Tax  Appeals  which  determined  that 
there  was  no  deficiency  in  tax  and  also  determined 
that  there  had,  in  fact,  been  a  large  "overpay- 
ment." The  taxpayer  instead  of  bringing  an  action 
for  refund,  sought  a  writ  of  mandamus  to  compel 
the  Commissioner  to  pay  the  amounts  of  the  over- 
payment determined  by  the  Board  of  Tax  Appeals. 
The  sole  question  before  the  Supreme  Court  was 
whether  the  mandamus  was  the  proper  remedy. 
The  Court  held  that  mandamus  would  not  lie  and 
that  the  remedy  was  by  a  ''plenary"  suit  for  refund. 
The  case  is  authority  for  appellees  insofar  as  the 
Tax  Court  held  it  has  no  jurisdiction  to  order  or 
adjudge  a  "refund"  even  where  it  finds  that  an 
"overpayment"  has  already  been  made.  It  can  only 
make  a  determination  that  there  was  an  overpay- 
ment. The  Court  held  that  if  the  Commissioner  re- 
fuses to  refund  the  overpayment  so  determined, 
the  remedy  is 
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"by  plenary  suit in  the  District  Court 

or  the  Court  of  Claims." 

The  case  did  not  involve  the  question  of  the  ap- 
plication of  Section  322(c)  or  the  exceptions  to 
that  section,  or  the  doctrine  of  res  judicata,  or 
collateral  estoppel. 

The  case  of  American  Woolen  Co.  v.  United 
States,  21  F.  Supp.  125,  Court  of  Claims;  also  re- 
ported in  18  F.  Supp.  783,  cited  by  defendants,  is 
irrelevant.  The  case  did  not  involve  the  application 
of  any  exception  to  Section  322(c)  and  did  not  in- 
volved any  "excess"  "collected"  after  the  deter- 
mination of  the  Tax  Court  became  final.  The  issue 
in  that  case  is  crystalized  in  the  syllabus  No.  3  in 
the  first  decision  (18  F.  Supp  783),  which  is  as  fol- 
lows: 

"Although  taxpayer,  having  obtained  favor- 
able decision  from  Board  of  Tax  Appeals  (de- 
termining an  overpayment)  can  bring  suit 
thereon,  taxpayer  cannot  recover  amount  of 
overpayment  found  by  board,  wheire  commis- 
sioner has  applied  overpayment  in  manner  re- 
quired by  law,  as  by  crediting  it  on  a  defi- 
ciency then  doe  under  board^s  decision."  (Mat- 
ter in  parenthesis  and  emphasis  supplied.) 

This  case  is  wholly  unrelated  to  any  question  in  the 
case  at  bar. 
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THE    COURT    BELOW    CORRECTLY 

COMPUTED  THE  AMOUNT  OF  THE 

REFUND  TO  WHICH  APPELLEES 

ARE  ENTITLED. 

The  parties  are  in  agreement  that  in  making 
the  computations  of  the  amount  of  tax  to  be  re- 
funded, it  was  proper  to  deduct  from  ''gross  in- 
come" the  amount  of  the  "sales"  which  were  held 
by  the  Tax  Court  to  be  "capital  contributions." 
The  Court  gave  judgment  for  refund  on  that  basis. 

Appellant  contends  that  there  should  also  be 
deducted  from  the  "cost  of  sales,"  the  cost  of  the 
merchandise  which  was  delivered  to  Oregon  Steel 
and  held  to  be  "capital  contributions."  The  Court 
below  rejected  this  contention. 

Appellees  submit  that  appellant's  method  of 
computation  is  erroneous  because  it  ignores,  and  is 
contrary  to,  the  basic  principle  that  the  net  income, 
which  is  taxable,  is  not  the  profit  realized  in  each 
individual  transaction,  but  is  the  net  income  deter- 
mined from  the  operations  for  the  entire  year.  It  is 
at  the  end  of  the  year  that  economic  gain  or  loss 
is  determined  based  upon  a  computation  of  the  en- 
tire year's  experience. 

In  order  to  give  effect  to  this  basic  principle  in- 
herent in  the  Income  Tax  Law,  there  must  be  de- 
ducted from  the  "gross  sales,"  all  of  the  money  ex- 
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pendcd  for  the  purchase  of  merchandise  during  the 
year  and  not  only  a  portion  thereof.  All  of  the 

money  expended  in  the  purchase  of  merchandise 
during  the  year,  must  be  deducted  regardless  of  the 
manner  in  which  the  merchandise  was  disposed  of. 
That  is  to  say,  all  of  the  money  expended  for  mer- 
chandise during  the  year,  must  be  deducted  regard- 
less of  the  fact  that  the  merchandise,  or  some  of  it, 
may  have  been  sold  at  a  profit  or  sold  at  a  loss,  or 
some  of  it  became  worthless  through  deterioration 
or  other  cause. 

If  some  of  the  merchandise  purchased  was  sold 
at  a  loss,  or  became  worthless  through  deteriora- 
tion, or  other  casualty,  the  cost  of  that  particular 
portion  of  the  merchandise  must  still  be  included 
in  the  total  ''cost  of  sales"  for  the  year. 

The  taxable  net  income  is  not  determined  by  the 
profit  or  loss  sustained  in  any  given  transaction. 

The  taxable  net  income  is  determined  by  the  total 
of  all  ''sales"  during  the  taxable  year  and  deduct- 
ing therefrom  the  total  of  all  cost  of  purchases 
during  the  taxable  year,  plus  the  statutory  deduc- 
tions for  operating  costs,  etc. 

All  of  the  sales  for  the  full  taxable  year  must 
be  included  in  the  gross  income  whether  the  "sales" 
or  any  of  them  were  made  at  a  profit  or  a  loss  and, 
on  the  other  hand,  all  of  the  costs  of  the  purchases 
for  the  whole  taxable  year,  must  be  reflected 
whether  the  goods  were  sold  at  profit,  at  loss,  at 
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cost,  or  damaged,  or  destroyed,  or  otherwise  ren- 
dered unsalable. 

Appellant's  theory  would  reverse  this  basic 
principle  of  the  Income  Tax  Laws  because  it  would 
require  the  isolation  of  each  sale  transaction  and 
allocate  to  it  the  profit  or  loss  sustained  in  con- 
nection with  the  particular  transaction  and  by  so 
doing,  there  would  be  created  a  fictitious  profit 
upon  which  income  taxes  would  have  to  be  paid 
because  to  the  extent  that  the  cost  of  "sales"  are 
reduced,  the  taxable  net  income  is  increased. 

If  a  taxpayer  purchases  in  a  given  tax  year, 
merchandise  at  a  cost  of  $100,000.00  (having  no 
prior  inventory),  that  is  the  amount  of  deduction 
that  must  be  made  from  "gross  sales"  even  though 
some  of  the  merchandise  may  have  become  worth- 
less and  unsalable.  The  taxpayer  is  entitled  to  de- 
duct the  entire  purchase  price  of  $100,000.00  even 
though  he  derives  no  profit  and,  in  fact,  sustains  a 
loss  by  reason  of  the  loss  of  a  part  of  the  mer- 
chandise through  deterioration  and  the  like. 

ILLUSTRATION 

A  taxpayer,  having  no  inventory  at  the  begin- 
ning of  the  year,  purchases  merchandise  during 
the  year  at  a  cost  of  $100,000.00.  He  sells  $90,- 
000.00  worth  of  that  merchandise  during  the  year 
for  $150,000.00  and  $10,000.00  of  that  merchandise 
becomes  valueless.  What  is  the  taxpayer's  net  in- 
come for  the  year?  Obviously,  the  net  income  is 
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only  $50,000.00  because  he  paid  $100,000.00  for  the 
merchandise  during  the  tax  year.  If  the  cost  of 
"sales"  were  to  be  reduced  by  $10,000.00,  repre- 
sented by  the  valueless  merchandise,  the  taxpayer 
was  compelled  to  report  the  cost  of  sales  for  the 
year  at  $90,000.00  (as  appellant  now  contends), 
the  result  would  be  a  net  profit  of  $60,000.00, 
whereas  the  actual  difference  between  all  of  the 
money  spent  for  merchandise  and  the  amount  real- 
ized on  the  sale  hereof,  was  only  $50,000.00.  Appel- 
lant's theory  of  the  computation  would  make  the 
taxpayer  subject  to  taxation  on  an  additional  net  in- 
come of  $10,000.00,  which  he  never  realized.  The 
loss  of  his  merchandise  would  then  be  converted 
into  a  taxable  profit. 

We  submit  that  this  is  an  entirely  unrealistic 
concept  and  is  inconsistent  with  the  general  scheme 
of  the  Income  Tax  Law  which  taxes  only  economic 
gain  ascertained  and  determined  on  an  entire  year's 
operations. 

True  net  income  can  only  be  determined  by 
charging  against  the  ''sales,"  the  cost  of  all  mer- 
chandise purchased  and  not  only  a  portion  thereof. 

The  situation  in  the  case  at  bar  is  the  same  as 
in  the  illustration.  The  merchandise  delivered  by 
the  Partnership  to  the  Corporation  was  bought  and 
paid  for  by  the  Partnership  along  with  all  of  the 
merchandise  purchased  by  the  Partnership  during 
the  year  in  question.  In  reporting  its  ''sales"  for 
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the  year,  the  Partnership  properly  deducted  the 
cost  of  all  merchandise  purchased  during  the  year. 

The  merchandise,  which  the  Partnership  de- 
livered to  the  Corporation,  turned  out  to  be  worth- 
less just  like  the  merchandise  destroyed  by  deteri- 
oration in  the  illustration. 

By  no  stretch  of  the  imagination  can  the  loss 
of  that  merchandise  be  converted  into  profit  by  the 
simple  process  of  deducting  the  cost  of  that  mer- 
chandise from  the  total  of  the  purchase  price  of  all 
merchandise  bought  during  the  tax  year. 

The  adoption  of  appellant's  computation  would 
result  in  a  fictitious  profit.  The  loss  would  be  con- 
verted into  a  taxable  gain. 

We  submit  that  the  computation  adopted  by  the 
Court  below  was  proper  and  should  be  affirmed. 

Throughout  the  brief,  appellant  emphasizes  the 
alleged  fact  that  the  **sales"  to  Oregon  Steel  were 
made  at  cost.  We  see  no  relevancy  in  that  fact.  All 
"sales"  must  be  included  in  gross  income,  whether 
the  "sales"  were  made  at  a  profit,  at  cost  or  at  a 
loss,  and  the  "cost  of  sales"  must,  likewise,  include 
all  merchandise  purchased  whether  disposed  of  at 
a  profit,  at  cost,  at  a  loss  or  rendered  valueless.  The 
total  of  each  of  the  two  columns  determines  the 
over-all  profit  or  loss  from  the  entire  year's  opera- 
tions. 
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CONCLUSION 

The  outstanding  fact  in  these  cases  is  that  there 
was  collected  from  the  appellees  an  amount  in  ex- 
cess of  their  tax  liability  for  the  year.  This  is  ad- 
mitted by  appellant. 

The  retention  of  the  excess  collected  by  the  Gov- 
ernment has  been  characterized  by  the  Supreme 
Court  as 

"immoral  and  amounts  in  law  to  a  fraud  on 
the  taxpayer's  rights."  (Bull  v.  United  States, 
295  U.S.  247.) 

Section  322(a)  of  the  Internal  Revenue  Code  is 

a  remedial  statute  designed  to  avoid  such  conse- 
quences and  should  be  liberally  construed  to  ef- 
fectuate its  purpose  of  restoring  to  the  taxpayer 
what  was  unjustly  taken  from  him. 

The  limitations  placed  upon  the  collection  of  re- 
funds in  Section  322(c)  and  its  exceptions,  must  be 
construed  in  the  light  of  the  remedial  purpose  of 
subsection  (a)  and  the  bar  should  not  be  applied 
unless  there  is  a  clear  statutory  mandate  therefor. 
A  statute  which  would  deprive  the  taxpayer  from 
recovering  what  is  justly  due  him,  must  be  strictly 
construed  and  if  the  statute  is  ambiguous  or  sus- 
ceptible of  more  than  one  construction,  it  should 
be  construed  in  favor  of  the  taxpayer.  The  excep- 
tions to  322(c)  were  incorporated  to  protect  the 
taxpayers  from  the  operation  of  the  bar  under  the 
conditions  described  therein  and  these  exceptions 
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should  be  given  effect.  Exception  No.  2  applies  to 
the  case  at  bar  and  should  be  given  effect. 

Appellant  has  not  cited  any  authority  in  sup- 
port of  the  computation  contended  for  by  the  ap- 
pellant. No  reason  in  justice,  equity  or  fairness  is 
advanced  in  support  of  its  contention.  It  is  con- 
trary to  the  basic  principles  applicable  to  the  de- 
termination of  taxable  net  income  and  should  be 
rejected  here  as  it  was  in  the  Court  below. 

The  judgments,  appealed  from,  should  be  af- 
firmed. 

Respectfully  submitted, 

S.  J.  BISCHOFF, 

Attorney  for  Appellees. 


Jacob,  Jones  &  Brown, 
of  Counsel  for  Appellees. 
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Jurisdictional  Statement. 

This  is  an  appeal  from  a  judgment  of  the  United 
States  District  Court  for  the  Southern  District  of  Cali- 
fornia adjudging  appellant  to  be  guilty  of  three  counts 
of  an  indictment  involving"  other  co-defendants;  Count 
Eight  [T.  5],^  the  importation  of  approximately  40 
ounces  of  morphine  into  the  United  States  from  Mexico; 
Count  Nine,  the  facilitation  and  transportation  of  the 
same  quantity  of  morphine,  both  of  which  counts  are 
charged  to  be  offenses  in  violation  of  Title  21,  United 
States  Code,  Section  174,  and  Count  Ten  [T.  6],  con- 
spiring with  others  in  violation  of  Title  18,  Section  371 
of  the  United  States  Code,  to  commit  offenses  against  the 
United  States  in  conspiring  to  bring  narcotic  drugs  into 
the  United  States  in  violation  of  Title  21,  Section  174 
of    the   United    States    Code. 


^The  abbreviation  "T"  hereafter  refers  to  "Transcript  of   Rec- 
ord," the  clerk's. 
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The  violations  are  alleged  to  have  occurred  in  Los 
Angeles  County,  California,  and  within  the  Central  Divi- 
sion of  the  Southern  District  of  California. 

The  jurisdiction  of  the  district  court  was  based  upon 
Section  3231  of  Title  18,  United  States  Code.  This  court 
has  jurisdiction  to  entertain  this  appeal  and  to  review 
the  judgment  in  question  under  the  provisions  of  Sec- 
tions 1291  and  1294  of  Title  28,  United  States  Code. 

Statement  of  the  Case. 

Appellee  adopts  the  statement  of  facts  as  set  forth  in 
appellants'  opening  brief  with  the  following  additions : 
Inasmuch  as  this  appeal  is  had  by  only  one  of  the  defen- 
dants it  is  deemed  appropriate  to  focus  attention  to  the 
facts  of  the  case  that  pertained  to  the  appellant  Sandez. 
It  is  to  be  observed  that  the  initial  negotiations  leading 
up  to  the  arrest,  which  arrest  occurred  on  April  15, 
1955,  were  had  between  a  federal  narcotic  agent,  the  wit- 
ness Lawrence  Katz,  Katz  using  the  name  of  Benny 
Lean,  who  first  talked  to  the  defendant  Perno  over  the  tele- 
phone on  March  12,  1955.  [R.  18.]'  Following  this 
conversation  arrangements  were  made  whereabouts  deal- 
ing in  narcotics  between  Perno  and  Katz  followed.  These 
were  the  subject  matter  of  evidence  that  was  introduced 
supporting  the  conviction  of  Perno  on  Counts  1,  2,  3, 
4,  5  and  10. 

In  the  course  of  the  negotiations  between  Agent  Katz 
and  PernO;  we  find  that  on  the  morning  of  April  15, 
1955,  Perno  came  to  the  Hotel  Constance  in  Pasadena 
where  the  Agent  Lawrence  Katz  was  registered  and  told 


^Reporter's  Transcript  shall  throughout  be  abbreviated  by  "R." 
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Ap^ciit  Kalz  that  everything'  was  ah'ij^ht  and  elaborated 
that  his,  Perno's  connection,  was  one  called  "Tutu"  who 
had  hroui^^ht  two  kilos  of  heroin  from  Mexico  the  previ- 
ous day  and  stated  that  tliis  person  had  come  from 
'i'ijuana.  Perno  further  adxised  Agent  Katz  at  this 
meeting-  that  "Tutu"  was  a  nephew  of  the  Governor 
of  Lower  California  and  that  everything  was  alright 
and  explained  how  the  arrangements  for  the  delivery  of 
the  drugs  would  be  had  and  the  payment  therefor.  [R. 
60-61.]  Perno  told  Agent  Katz  to  place  $25,000  in  a 
foot  locker  of  a  Greyhound  Bus  Terminal,  Agent  Katz 
to  retain  the  key  until  he  was  satisfied  with  the  narcotics 
to  be  sold  for  this  price.  [R.  68.]  Perno  also  told  Katz 
to  go  to  Rays  Motel  located  in  the  6300  block  on  South 
Figueroa  in  Los  Angeles  and  to  thereafter  call  Perno 
at  a  telephone  number  given  to  Agent  Katz,  namely, 
Pleasant  8-1879.  This  telephone  number  was  written 
down  on  a  card  retained  by  Agent  Katz.  [R.  62-63; 
Ex.  6.] 

This  phone  number,  Pleasant  8-1879,  is  significant  to 
this  case  as  it  was  the  telephone  number  of  the  co- 
defendant  Golden  Elliott  whom,  for  want  of  a  better 
characterization,  we  will  term  the  "girl  friend"  of  defen- 
dant Perno.  This  phone  number  was  found  written  on 
a  reverse  side  of  a  card  taken  from  the  possession  of 
the  defendant  Flores  subsequent  to  his  arrest,  [Ex.  25; 
R.  355  and  358.]  At  the  time  of  the  search  of  the 
appellant  Sandez,  subsequent  to  his  arrest,  a  like  business 
card  of  the  same  doctor  was  found  in  the  possession  of 
the  appellant  Sandez.  [Ex.  30;  R.  466-469.]  Written  in 
pencil  on  the  reverse  side  of  this  doctor's  business  card 
was  the  following:  "Vince.  Pleasant  9-7818."  [It  will 
be    observed    that    the    numbers    of    this    phone    number 
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written  upon  the  reverse  side  of  Ex.  30  that  was  taken 
from  the  possession  of  the  appellant  Sandez  was  the  same 
phone  number  as  that  of  Golden  Elliott  excepting  the 
numerals  were  written  in  reverse  fashion.]  It  is  also 
to  be  observed  that  a  business  card  bearing  the  name  of 
this  same  doctor,  namely,  "Dr.  Eloy  Avando  H.,  Medico," 
upon  the  back  of  which  was  written  "Freddie  Sandez, 
Avenita  F15,  Apartment  C.  Tijuana,  B.  C."  was  taken 
from  the  person  of  Perno  following  his  arrest.  [Ex.  27; 
R.   397-398.] 

Agent  Katz  further  testified  that  he  had  occasion  to 
investigate  the  location  of  the  phone  number  Pleasant 
8-1879,  that  it  was  6603  South  Avalon  Boulevard  and  that 
such  phone  was  listed  to  the  name  of  defendant  Golden  Elli- 
ott. [R.  64.]  It  is  to  be  observed  that  Officer  Landry,  a 
Deputy  Sheriff  of  Los  Angeles  County  attached  to  the 
Narcotics  Detail,  together  with  fellow  officers,  saw  de- 
fendants Greer  and  Brown  enter  Elliott's  apartment  at 
6603  South  Avalon  Boulevard  at  about  2:30  p.m.  on 
April  15,  1955,  but  did  not  see  Brown  or  Greer  come 
out  of  such  apartment  but  next  saw  them  in  the  vicinity 
of  the  Main  Motel  at  about  8:00  p.m.  on  the  evening 
of  April  15,  1955,  when  Brown  and  Greer  were  placed 
under  arrest.    [R.  436-438.] 

Agent  Katz  further  testified  that  he,  Perno,  and  another 
officer  drove  to  a  Greyhound  Bus  Terminal  and  placed 
money  in  a  locker  located  in  such  terminal  retaining 
possession  of  the  key,  at  about  which  time  Perno  told 
Katz  that  the  reason  for  the  delay  was  that  his  connec- 
tion, "Tutu,"  had  to  leave  the  previous  night  for  Tijuana 
because  "Tutu's"  wife  was  having  a  baby,  and  "Tutu" 
was  expected  back  to  Los  Angeles  momentarily  and  that 
it   should  not   take   much   longer.     [R.   68.]     Katz   testi- 
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fk'd  tliat  on  that  same  c'\enin<^  at  about  6:30  i).m.  he 
called  Perno  at  the  Pleasant  number  and  talked  to  Perno, 
that  later  on  that  same  evening-  he  called  the  same  Pleasant 
number  and  talked  to  a  person  who  identified  herself  as 
"Goldie"  and  asked  where  Vince  was,  Vince  being  the 
first  name  of  the  defendant  Perno,  and  was  told  by 
Goldie  that  Perno  was  on  his  way  over  to  see  him  (Katz) 
and  that  shortly  thereafter  Perno  arrived  at  the  Ray 
Hotel  where  Jones  and  Katz  were  waiting.    [R.  69.] 

The  following  events  are  certainly  not  in  dispute  and 
they  are  those  whereby  Agents  Katz  and  Jones  were 
directed  by  Perno  to  go  to  the  New  Main  Motel  located 
at  71st  and  Main  Streets.  This  is  the  location  where 
the  larger  quantity  of  heroin  was  seized  from  a  cabin 
after  defendants  Greer  and  Brown  had  left  such  cabin 
and  after  defendant  Perno  was  shot  as  he  apparently 
attempted  to  shoot  one  of  the  Federal  Narcotics  Agents. 

The  narcotics  recovered  at  this  occasion  are  the  same 
narcotics  as  are  the  subject  of  Counts  8,  9  and  10.  Prior 
to  the  arrest  of  appellant  Sandez,  it  is  to  be  noted  Deputy 
Sheriff  Ruskin  together  with  other  officers,  and  particu- 
larly Deputy  Buchanan,  had  followed  Perno  and  Katz 
from  the  motel  on  Figueroa  Street  to  the  New  Main 
Motel  on  71st  and  Main  Streets.  [R.  349.]  Officer  Ruskin 
testified  that  he  had  observed  Sandez  standing  on  the 
corner  and  a  1953  Chevrolet  convertible  parked  behind 
his  vehicle  with  another  person  sitting  in  it,  who  later 
proved  to  be  the  defendant  Flores,  and  that  he  observed 
the  license  plates  of  the  automobile  not  to  be  of  Cali- 
fornia origin  and  later  observed  the  plates  to  be  from 
Baja.  California.  Subsequent  to  the  arrest  of  Sandez 
an  insurance  identification  card  [Ex.  26]  covering  a  1953 
Chevrolet  made  out  in  the  name  of  Salomon  R.   Sandez 


was  recovered  from  the  wallet  of  the  defendant  Sandez. 
[Ex.  26;  R.  359-363.] 

Officer  Ruskin  described  the  conduct  of  appellant  San- 
dez as  follows : 

"A.  I  saw  Sandez  on  the  corner.  I  saw  him  look 
arotmd.  He  looked  across  to  the  motel.  He  was 
approximately  the  width  of  the  street  directly  across 
from  Room  No.   1. 

He  walked  there,  looked  around,  sort  of  wrung 
his  hands  around,  looked  around  again,  and  walked 
back  to  his  vehicle,  and  got  into  the  car.  He  then 
got  out  again,  walked  back  to  the  corner  again, 
looked  around,  and  he  sort  of  stared  at  our  car 
for  quite  a  while,  looked  at  the  motel,  looked  up  and 
down  the  street,  and  looked  toward  the  defendant 
Perno's  car. 

He  walked  back  to  his  vehicle  again,  and  got  into 
it."     [R.   350-351.] 

Officer  Ruskin  further  testified  that  on  that  same 
evening  he  had  seen  the  defendants  Greer  and  Brown 
walk  out  of  Apartment  1  of  the  New  ^lain  Motel  shortly 
after  8:00  o'clock:  he  was  present  when  a  shot  rang  out 
whereupon  he  took  defendants  Sandez  and  Flores  into 
custody.     [R.   351-352.] 

Ruskin  testified  to  a  conversation  that  he  had  with 
Sandez   which  is   as   follows: 

■*A.  At  the  time  of  taking  Sandez  and  Flores 
in  custody,  suspect  Sandez  stated.  'I  am  not  doing 
anything.  What  do  you  want?  I  am  just  waiting 
for  somebody.'  in  approximately  those  words,  not  in 
my  exact  words.  He  said.  'I  am  waiting  for  a  guy. 
We  are  not  doing  anything.' 
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And  h'lorcs  stated  also  they  weren't  d()in<^  any- 
thing. And  npon  hrinLjins;-  tlie  ear  over  to  the  park- 
ing" lot,  I  started  to  seareli  the  car,  and  while  search- 
ing the  car,  I  had  the  lights  on,  and  Mr.  Sandez 
asked  me  to  i^lease  turn  oiY  the  lights,  as  there  was  a 
weak  battery." 

Q.  Did  he  say  that  in  English  to  you?  A.  He 
said  it  in  English."     |  R.  354.] 

Officer  Ruskin  testified  he  did  not  speak  Spanish  "at 
all."    [R.  352.] 

Officer  Ruskin  testified  to  an  additional  conversation 
that  he  had  had  later  in  the  night  of  April  15  in  the 
Narcotics  Office  in  the  Federal  Building  at  Los  Angeles 
stating  that  he  spoke  English  to  both  Sandez  and  Floras, 
whereupon  Sandez  gave  his  age,  presented  a  business 
card  stating  that  he,  Sandez,  had  a  cafe  in  Tijuana,  a 
bar  and  several  taxicabs.  It  appears  that  Sandez  had 
some  difficulty  in  speaking  English  whereupon  Flores 
helped  translate  while  the  booking  slip  was  being  filled 
out.  [R.  364-365.]  Upon  cross-examination,  Officer  Rus- 
kin explained  the  manner  of  conducting  his  conversations 
with  the  defendant  Sandez.  [R.  372.]  He  also  stated 
that  Sandez  had  asked  him  to  turn  ofif  the  lights  of  the 
car  because  of  a  weak  battery.     [R.  37 S.] 

Deputy  Sheriff  Buchanan  of  the  Narcotics  Detail,  who 
accompanied  Officer  Ruskin  on  the  surveillance  both  of 
the  motel  on  Figueroa  Street  and  later  at  the  motel  at 
71st  and  Main  Street,  is  the  one  who  actually  arrested 
appellant  Sandez.  He  stated  that  he  saw  Sandez  and 
Flores  in  the  Chevrolet  convertible  parked  directly  behind 
their  car.  Concerning  the  movements  of  Sandez  he  testi- 
fied as  follows : 
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"A.  Well,  defendant  Sandez,  I  observed  him  walk 
on  the  north  side  of — that  would  be  the  north  side 
of  71st  street,  towards  the  corner  of  Main  Street. 
Then  he  walked  back  and  out  of  my  view  to  his 
automobile,  which  was  behind  me. 

Then  a  short  time  later  he  walked  again  to  the 
corner,  and  then  north  on  Main  Street  out  of  my 
view,  and  back  around,  and  back  into  his  car,  and 
then  a  short  time  after  that  there  was  a  shot — that 
Agent  Katz  came  outside  and  fired  a  shot  in  the  air, 
and    I   went   back   in   company    with — 

O.  Did  you  then  put  defendant  Sandez  under 
arr'^st?     A.     Yes,  sir,  I  did."    [R.  466.] 

Deputy  Buchanan  also  testified  that  he  conducted  a 
search  of  the  defendant  Sandez  and  thereupon  found 
Exhibit  30,  the  doctor's  card  which  upon  the  opposite 
side  had  the  phone  number  listed  to  the  defendant  Golden 
Elliott  vv^ritten  in  reverse  fashion.  [R.  466-467.]  It  is 
to  be  observed  that  the  arrest  of  Sandez  was  made  after 
Officer  Buchanan  had  observed  Agent  Katz  come  outside 
of  one  of  the  cabins  of  the  motel  and  fire  a  shot  in 
the  air.  Buchanan  stated  that  his  suspicion  was  aroused 
when  Sandez  went  up  to  the  corner  and  looked  over  to 
the  car  the  officers  were  in.  [R.  471.]  Officer  Buchanan 
likewise  related  what  Sandez  had  stated  after  he  had 
handcuffed  Flores  and  Sandez  together,  relating  that  he 
had  spoken  to  Sandez  in  English.     [R.  472.] 

The  defendant  Golden  Elliott  took  the  stand,  related 
that  she  lived  at  6603  South  Avalon,  admitted  an  acquaint- 
ance with  the  defendant  Vince  Perno  [R.  567-568], 
stated  that  she  had  permitted  Perno  to  leave  personal 
belongings  in  her  apartment.  [R.  569.]  Upon  cross- 
examination  it  was  elicited  that  on  April  15,  1955,  Mrs. 
Elliott's  phone  number  was  Pleasant  8-1879. 
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After  the  jury  had  dcHberated  for  some  period  of  time 
a  verdict  was  arrived  at  f<)r  all  defendants  except  Elliott. 
[R.  778.]  The  Government  stated  that  it  did  not  feel 
the  evidence  was  sufiicient  to  hold  defendant  Golden 
Elliott  and  the  court  g^ranted  a  motion  acquitting  the 
defendant  Elliott.    |R.  71}*  and  786.] 

Eederal  Narcotics  A<^ent  Jones  testified  concerning  con- 
versations he  had  in  the  evening  of  the  arrest  in  the 
Federal  Building  when  he  interrogated  both  defendants 
Sandez  and  Flores  at  which  point  an  objection  was  made 
on  behalf  of  Sandez  that  such  conversations  were  imma- 
terial because  no  corpus  delicti  was  established.  [R.  178.] 
The  court  overruled  such  objection  and  explained  the  law 
as  understood  by  the  trial  court  with  respect  to  receiving 
any  such  possible  admissions.  [R.  179.]  Agent  Jones 
stated  that  he  identified  himself  to  Sandez  as  a  Federal 
Agent,  advised  Sandez  that  he  need  not  give  a  state- 
ment, that  he  was  speaking  to  him  in  English.  He  testi- 
fied as  follows  [R.  181-182]  : 

"A.  I  asked  defendant  Sandez  if  that  was  his 
correct  name.    He  said,  'Yes.' 

O.  He  said  what?  A.  He  said,  'Yes.'  I  then 
asked  the  defendant  Sandez  if  he  was  also  known 
as  Tutu= 

Q.     What  did  he  say  to  that?     A.     That's  right.' 

A.  I  asked  the  defendant  Sandez  if  he  and  the 
defendant  Flores  had  come  to  the  Los  Angeles  area 
from  Mexico  in  the  1953  yellow  Chevrolet  convertible 
carrying  the  narcotics. 

Q.  And  did  he  answer  that  question?  A.  He 
said,   'Yes.' 

Q.  Do  you  recall  anything  further  said  about 
that  during  the  course  of  your  interrogation  of  the 
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defendant  Sandez?  A.  Yes.  He  stated  that  he  was 
the  owner  of  the  El  Gato  Negro  Bar  in  Tijuana.  He 
produced  a  card,  a  business  card  of  some  kind,  to 
verify  this.  He  stated  also  that  he  had  some  taxi 
cabs  in  Tijuana. 

That  was  just  about  the  limit  of  the  conversation 
at  that  time. 

Q.  That  was  the  substance  of  your  conversation? 
A.'   Yes." 

Statutes  Involved. 

So  far  as  pertinent  to  this  appeal  Counts  8  and  9  were 
brought  under  Title  21,  United  States  Code,  Section  174; 
Count  10  being  brought  under  the  conspiracy  statute, 
Title  18,  United  States  Code,  Section  371,  a  conspiracy 
in  violation  of  the  provisions  of  Title  21,  Section  174. 
So  far  as  pertinent  to  this  appeal,  Title  21,  United  States 
Code,   Section   174  provides  as  follows: 

"Whoever  fraudulently  or  knowingly  imports  or 
brings  any  narcotic  drug  into  the  United  States  or 
any  territory  under  its  control  or  jurisdiction,  con- 
trary to  law,  or  receives,  conceals,  buys,  sells,  or  in 
any  manner  facilitates  the  transportation,  conceal- 
ment, or  sale  of  any  such  narcotic  drug  after  being 
imported  or  brought  in,  knowing  the  same  to  have 
been  imported  contrary  to  law,  or  conspires  to  com- 
mit any  of  such  acts  in  violation  of  the  laws  of 
the  United  States,  shall  be     .     .     ." 

"Whenever  on  trial  for  a  violation  of  this  subdi- 
vision the  defendant  is  shown  to  have  or  to  have 
had  possession  of  the  narcotic  drug,  such  possession 
shall  be  deemed  sufficient  evidence  to  authorize  con- 
viction unless  the  defendant  explains  the  possession 
to  the  satisfaction  of  the  jury." 
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ARGUMENT. 

I. 

The  Defendant  Sandez  Was  Not  Denied  Due  Process 
of  Law.   He  Was  Properly  Arraigned. 

Commencing-  on  page  17  of  api)ellant's  opening  brief, 
argument  is  advanced  that  this  defendant  was  not  accorded 
due  process  of  law,  the  contention  being-  urged  that  he 
was  not  arraigned.  We  agree  that  all  defendants  are 
entitled  to  an  arraignment.  We  further  agree  that  even 
though  there  was  no  treaty  with  the  Mexican  Government 
covering  this  particular  subject,  this  defendant,  indeed 
even  enemy  aliens,  is  entitled  to  due  process  of  law. 

Subsequent  to  the  filing  of  appellant's  opening  brief, 
a  stipulation  had  been  entered  into  whereby  there  is  now 
before  this  court  a  supplemental  clerk's  transcript  of 
record  which  contains  copies  of  the  ''Minutes  of  the 
Court"  had  on  May  23,  1955,  first  before  the  Honorable 
Peirson  M.  Hall  who  on  such  date  transferred  the  case 
to  Judge  Leon  R.  Yankwich,  secondly  the  ''Minutes  of 
the  Court"  on  May  23,  1955,  before  Judge  Yankwich 
from  which  minutes  it  clearly  appears  that  the  defendant 
Sandez  while  then  and  there  represented  by  his  counsel, 
Paul  Angeliello,  was  arraigned.  So  there  could  be  no 
doubt  on  the  matter  it  was  likewise  stipulated  that  the 
reporter's  transcript  of  the  proceedings  had  on  May  23, 
1955,  be  made  a  part  of  the  record  on  appeal  and  there 
has  been  supplied  to  this  court  an  original  reporter's 
transcript  of  the  arraignment  held  before  Judge  Yank- 
wich on  Monday,  May  23,  1955.  We  have  seen  fit  to 
have  such  reporter's  transcript  accompany  our  brief  as 
an  appendix  thereto.  On  page  3  and  thereafter  of  such 
reporter's  transcript  of  the  proceedings  of  May  23,  1955, 
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before  Judge  Yankwich,  it  clearly  appears  that  Sandez 
was  arraigned,  that  the  reading  of  the  indictment  was 
waived,  Sandez  through  an  interpreter  pled  not  guilty 
to  each  of  the  three  counts  in  which  he  was  charged  in 
the  instant  indictment. 

Even  though  Sandez  had  not  been  arraigned  the  law 
seems  to  be  settled  that  the  right  to  be  arraigned  and  to 
make  a  plea  are  waived  by  going  to  trial. 

Beaty  v.  United  States,  203  F.  2d  652,  654  (C.  A. 
4,   1953). 

The  record  clearly  shows  that  when  the  case  was 
called  for  trial  no  assertion  was  made  by  Sandez's  counsel 
that  he  had  not  been  arraigned.  In  fact  the  only  defen- 
dant that  was  not  arraigned  was  the  defendant  Eddie 
Sonnelli  and  he  was  not  arraigned  because  he  had  never 
been  apprehended. 

An    arraignment    is    not    necessary    to    constitute    due 
process  cf  law  where  the  accused  has  had  sufficient  notice 
of  the  accusation  and  an  opportunity  to  defend  himself. 
Garland  V.  Washington,  232  U.  S.  642-645  (1914). 

It  has  been  stated  that  a  record  citing  an  accused's 
arraignment  in  open  court  before  trial  and  his  plea  of 
not  guilty  to  the  indictment  imports  verity  and  cannot 
be  contradicted  by  the  accused  unsupported  assertion  that 
he  did  not  know  of  the  accusation  until  the  date  of  trial. 

Yodock  V.  United  States,  97  Fed.  Supp.  307,  310 
(D.  C.  Pa.,  1951). 

To  like  effect: 

Caldwell  v.  United  States,  160  F.  2d  371    (C.  A. 
8,   1947). 
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11. 
The  Corpus  Delicti  Had  Been  Established  as  to  All 
Counts  to  Which  Sandez  Was  Convicted  and  His 
Admissions  Made  After  His  Arrest  Were  Prop- 
erly Received. 

This  court  as  recently  as  April   10,   1956,   in  Ryno  v. 
'United   States,   232    F.    2d    581,    re-announced    the    rule 
:  that   evidence   corroborating   appellant's    confession   need 
I  not    independently    prove    the    commission    of    the    crime 
charged  either  beyond  a  reasonable  doubt  or  by  a  prepon- 
derance  of   evidence,   and   indicated   that   the   same   rule 
applied  to  admissions. 

It  is  frequently  forgotten  that  the  corpus  delicti  does 
not  properly  include  as  a  third  element  the  agency  of 
the  accused  as  the  criminal.  In  other  words,  the  phrase 
corpus  delicti  does  not  include  the  fact  of  connection  of 
the  accused  to  the  crime  nor  his  identity  as  the  criminal, 
nor  that  he  is  the  guilty  agent  through  whom  wrong 
has  occurred. 

United  States  v.  Echeles,  222  F.  2d  144,  155-156 
(7th  Cir.,  1955). 

The  rule  of  corroboration  does  not  require  proof  beyond 
a  reasonable  doubt.  Neither  does  it  require  direct  evi- 
dence, circumstantial  evidence  may  be  sufficient  for  such 
purpose.  Ercola  v.  United  States,  131  F.  2d  354,  358 
(C.  A.    D.  C.)   at  page  358: 

''The  rule  of  corroboration,  it  will  be  remembered, 
does  not  require  proof  beyond  a  reasonable  doubt. 
Neither  does  it  require  direct  evidence.  Circum- 
stantial evidence  may  be  sufficient  for  that  purpose. 
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As  was  said  in  United  States  v.  Kertess,  139  F.  2d  923 
(C.  A.  2),  cert.  den.  321  U.  S.  795  on  page  929:  : 

"Any  corroborating  circumstances  will  serve  which' 
in  the  Judge's  opinion  go  to  fortify  the  truth  of  the 
confession.  Independently  they  need  not  establish 
the  truth  of  the  corpus  delicti  at  all,  neither  beyond 
a  reasonable  doubt  nor  by  a  preponderance  of  proof." 

As  to  proof  of  the  identity  of  the  perpetrator  of  the 
act  or  crime  as  not  being  a  part  of  the  corpus  delicti  see 
United  States  v.  Di  Orio,  150  F.  2d  938  (C.  A.  3,  1945), 
cert.  den.  326  U.  S.  771.    To  like  effect  see: 

George  v.  United  States,  125  F.  2d  559,  563  (C.  A. 
D.  C,  1942). 

In  a  relatively  recent  narcotic  case  the  above  principles 
are  reaffirmed.  The  extra  confessional  proof  required 
need  not  of  itself  preponderantly  establish  the  guilt  of  the 
defendant  and  if  it  shows  by  independent  facts  that  crime 
has  been  committed  against  which  the  jury  can  measure 
the  reliability  and  the  consistency  of  defendant's  own 
statements,  such  is  sufficient  corroboration.    See: 

United  States  v.  Markman,   193  F.   2d  574,   576 
(C.  A.  2,  1952). 

The  Supreme  Court  has  recently  clearly  stated  the  rule 
with  respect  to  corroborative  evidence  independent  of  the 
statements  to  establish  the  corpus  delicti.  In  Opper  v. 
United  States,  348  U.  S.  84,  93  (1954),  the  court  stated 
the  rule: 

"However,  we  think  the  better  rule  to  be  that 
the  corroborative  evidence  need  not  be  sufficient,  in- 
dependent of  the  statements,  to  establish  the  corpus 
delicti.  It  is  necessary,  therefore,  to  require  the 
Government  to  introduce  substantial  independent  evi- 
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dence  which  would  tend  to  cstabhsh  the  trustworthi- 
ness of  the  statement.  Thus,  the  independent  evi- 
dence serves  a  dual  function.  It  tends  to  make  the 
admissi(on  reliable,  thus  corroborating  it  while  also 
establishing-  indej^endently  the  other  necessary  ele- 
ments of  the  offense.  Smith  v.  United  States,  post, 
p.  147.  It  is  sufficient  if  the  corroboration  supports 
the  essential  facts  admitted  sufficiently  to  justify  a 
jury  inference  of  their  truth.  Those  facts  plus  the 
other  evidence  besides  the  admission  must,  of  course, 
be  sufficient  to  find  guilt  beyond  a  reasonable  doubt." 
(P.   93.) 

The  Supreme  Court  likewise  stated  the  rule  in  Smith 
V.  United  States,  348  U.  S.  147,  156: 

''There  has  been  considerable  debate  concerning 
the  quantum  of  corroboration  necessary  to  substan- 
tiate the  existence  of  the  crime  charged.  It  is  agreed 
that  the  corroborative  evidence  does  not  have  to 
prove  the  offense  beyond  a  reasonable  doubt,  or  even 
by  a  preponderance,  as  long  as  there  is  substantial 
independent  evidence  that  the  offense  has  been  com- 
mitted, and  the  evidence  as  a  whole  proves  beyond 
a  reasonable  doubt  that  defendant  is  guilty." 

Tested  by  the  above  principles  it  is  seen  in  the  instant 
case  that  before  Sandez  made  any  admissions  either  imme- 
diately after  his  arrest  or  when  later  questioned  at  the 
Federal  Building  on  the  night  of  his  arrest,  that  a  crime 
or  crimes  (those  later  charged  in  Counts  8,  9  and  10) 
had  been  committed.  The  evidence  clearly  shows  that 
the  quantity  of  heroin  found  in  the  cabin  at  the  motel 
at  71st  and  Main  Streets  which  was  the  same  heroin 
as  that  involved  in  Counts  8  and  9  had  been  found  under 
circumstances   indicating  the  commission   of   a   crime   by 


—16— 

someone.  This  being  so  the  admissions  made  by  Sandez 
were  shown  to  be  trustworthy  by  reason  of  the  inde- 
pendent evidence  estabHshing  the  criminal  means  or  corpus 
delicti  and  were  properly  received  to  be  considered  by 
the  jury.  The  court  gave  instructions  pertinent  to  this 
phase  of  the  case,  instructing  the  jury  that  any  statement 
or  admission  made  after  the  arrest  must  be  considered 
as  having  been  made  after  the  criminal  conspiracy  had 
ended  and  could  be  considered  only  in  connection  with  the 
guilt  or  innocence  of  that  person.     [R.   742.] 

The  rule  has  been  stated  in  the  Braswell  case,  subse- 
quent to  the  Opper  and  Smith  opinion,  supra,  and  in 
light  of  such  opinions,  that  the  corroborative  evidence 
need  not  be  sufficient,  independent  of  the  statements, 
to  establish  the  corpus  delicti.  It  is  only  necessary  that 
the  government  introduce  substantial  independent  evidence 
tending  to  establish  the  trustworthiness  of  the  admission. 
It  is  enough  that  the  independent  evidence  supports  the 
essential  facts  admitted  suffiicently  to  justify  a  jury's 
inference  of  their  truth.  When  this  test  has  been  met 
the  evidence  as  a  whole  must  be  sufficient  to  find  guilt 
beyond  a  reasonable  doubt. 

Braswell  v.    United  States,  224   F.   2d   706,   711 
(C  A.  10,  1955). 

(a)     Substantial    Evidence. 

This  court  has  held  that  a  conviction  may  be  sustained 
where  the  substantial  evidence  is  conflicting  upon  the 
premise  that  the  conflict  is  to  be  resolved  in  favor  of 
the  appellee,  i.e.,  if  there  is  substantial  evidence  to  sup- 
port the  verdict. 

Todorow  V.  United  States,  173  F.  2d  439  (C.  A.  9, 
1949),  cert.  den.   337  U.   S.  925. 
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Substantial  evidence  has  been  defined  as  bein^  such 
relevant  e\  idence  as  a  reasonable  mind  might  accept  as 
adequate  to  support  a  conclusion. 

Battjcs  V.  United  States,   172  F.  2d   1    (C.  A.  6, 
1949). 

To  like  effect  in  defining  what  is  meant  by  substantial 
evidence  this  circuit  is  in  accord  with  the  aforementioned 
case.  Woodzvard  Laboratories,  Inc.,  et  al.  v.  United 
States,  198  F.  2d  995  (C.  A.  9,  1952),  p.  998: 

"Substantial  evidence  is  *  *  *  such  relevant 
evidence  as  a  reasonble  mind  might  accept  as  ade- 
quate to  support  a  conclusion     *     *     *." 

III. 

The  Search  of  the  Appellant  Sandez  Was  Incident  to 

a  Lawful  Arrest  and  Was  a  Reasonable  Search. 

It  is  to  be  observed  from  both  the  testimony  of  Officer 
Ruskin  and  also  Officer  Buchanan  that  Sandez  was  not 
arrested  until  after  the  hearing  of  a  shot  fired  by  Agent 
Katz  who  had  just  emerged  from  a  cabin  of  the  motel 
where  the  transfer  of  this  relatively  large  quantity  of 
heroin  had  taken  place  between  Perno  and  Katz.  [R. 
466.]  Following  the  arrest  of  Sandez  a  cursory  search 
was  conducted  and  upon  his  person  was  found  Govern- 
ment Exhibit  30.  This  is  the  doctor's  card  upon  which 
backside  was  the  writing:  "Vince  Pleasant  9-7818"  which 
is  the  phone  number  of  the  defendant  Golden  Elliott,  the 
numerals   being  written   in   reverse   fashion. 

The  record  is  clear  that  on  April  15,  Agent  Katz  had 
contacted  Perno  by  calling  him  on  Golden  Elliott's  phone 
number  Pleasant  8-1879.  Vince  Perno  had  given  this 
phone  number  to  Katz.  [R.  62-63.]  It  is  but  logical  to 
assume  that  a  carrier  of  narcotics,  be  he  a  co-conspirator 
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or  a  confederate  of  Perno,  could  be  expected  to  have 
such  phone  number,  and  an  additional  consciousness  of 
guilt  is  to  be  noted  when  the  numerals  of  this  phone 
number  were  placed  on  this  card  [Ex.  30]  in  the  reverse 
fashion  of  the  true  phone  number  at  the  apartment  of 
the  defendant  Golden  Elliott. 

Counsel  representing  Sandez  was  content  to  make  no 
objection  upon  the  ground  of  an  alleged  illegal  search 
and  seizure  following  the  arrest  of  appellant  Sandez. 
His  only  objection  was  the  manner  which  counsel  repre- 
senting the  Government  were  interpreting  Exhibit  30  when 
it  was  presented  in  evidence.    [R.  467-469.] 

Rule  41(e)  of  the  Federal  Rules  of  Criminal  Procedure 
sets  forth  the  procedure  to  be  followed  by  a  person  con- 
tending a  grievance  by  an  unlawful  search  and  seizure. 
No  motion  to  suppress  was  filed  prior  to  trial.  Sandez's 
counsel  elected  to  waive  a  motion  to  suppress  such  card 
when  he  became  aware  of  its  existence  when  produced 
at  the  trial.  This  we  feel  constitutes  a  waiver  of  a  matter 
which  should  not  be  raised  for  the  first  time  on  appeal. 
This  court  has  quite  recently  discussed  the  principles 
of  law  attendant  to  the  right  of  arrest  and  search  with- 
out a  warrant  when  a  felony  has  been  committed.  See 
Kremen  v.  United  States,  231  F.  2d  155,  167  (C.  A.  9, 
1956)  and  there  discussed  the  outstanding  Supreme  Court 
cases  pertaining  to  the  right  of  a  search  of  a  person 
incident  to  an  arrest.  Quoting  from  cases  that  clearly 
announce  that  it  is  only  unreasonable  searches  and  seizures 
that  are  prohibited  by  the  Fourth  Amendment.  This  court 
there  stated  on  page  168: 

"It  is  hornbook  law  that  officers  have  the  right 
to  arrest  without  a  warrant  when  a  felony  is  being 
committed  in  their  presence." 
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The  l.-iw  fulness  of  an  arrest  has  been  decided  by  the 
Siii)renie  C^)url  to  dei)end  upon  the  law  of  the  state  of 
the  arrest.  United  States  7>.  Di  Re,  332  U.  S.  581  (1948) ; 
Johnson  v.  United  States,  333  U.  S.  10  (1948).  In  this 
state  California  Penal  Code,  Section  836,  sets  forth  the 
grounds  for  arrest  pertaining  to  arrest  by  peace  officers. 
This  section  of  the  Penal  Code  is  set  forth  on  page  27 
hereof.  It  is  submitted  that  Officer  Buchanan  under  the 
facts  which  must  have  been  related  to  him  from  previous 
contacts  with  his  fellow  officers  and  which  were  observ- 
able, had  probable  cause  for  making  the  arrest  of  Sandez 
under  one  or  more  of  the  grounds  set  forth  in  the  Penal 
Code,  Section  836.  He  had  reason  to  believe  that  a 
felony  had  been  committed. 

No  effort  was  made  in  the  cross-examination  of  Officer 
Buchanan  to  elicit  facts  that  may  have  been  known  to 
him  as  is  illustrated  by  the  case  of  People  v.  Bozvles,  the 
case  cited  on  page  27  of  appellant's  opening  brief,  45 
Cal.  2d  652  (1955).  The  Bozvles  case  is  not  contrary  to 
the  government's  position  in  the  instant  case,  as  it  points 
out  that  the  defendant  was  not  in  a  position  to  challenge 
the  failure  of  the  record  to  establish  the  basis  for  the 
officers'  belief,  because  of  objections  the  defendant  had 
interposed  when  the  prosecuting  attorney  had  sought  to 
establish  the  basis  of  the  officers'  probable  or  reasonable 
cause.  The  California  Supreme  Court  continues  to  state 
at  page  656; 

"It  is  settled,  however,  that  reasonable  cause  to 
justify  an  arrest  may  consist  of  information  obtained 
from  others  and  is  not  limited  to  evidence  that  w^ould 
be  admissible  at  the  trial  on  the  issue  of  guilt. 
{Brine gar  v.  United  States,  338  U.  S.  160,  171-176.) 


—20— 

The  case  of  People  v.  Brozvn,  45  Cal.  2d  640  is  not 
parallel  to  the  facts  in  the  instant  case.  This  case  is 
referred  to  by  appellant  on  page  27  of  their  opening 
brief.  The  appellant  in  the  Brown  case  was  not  placed 
under  arrest.  The  facts  in  the  case  indicate  that  the 
officers  there  arbitrarily  seized  Irma  Brown  without  hav- 
ing any  reasonable  cause  to  believe  that  she  was  commit-  ; 
ting  a  public  ofifense. 

An  additional  California  case  urged  by  the  appellant  i 
is  that  of  People  v.  Cahan,  44  Cal.  2d  434.  We  have  no 
quarrel  with  the  ruling  of  that  case  in  the  departure  of  i 
the  Supreme  Court  of  California  of  its  former  views 
concerning  this  subject.  We  believe  it  is  in  full  accord 
with  the  Federal  rule,  but  we  are  at  a  loss  to  understand 
its  application  to  the  facts  of  the  instant  case.  In  the 
Cahan  case  dictaphones  were  unlawfully  placed  in  the 
quarters  of  persons  engaged  in  the  horse  racing  booking 
enterprise.  Flagrant  violations  of  constitutional  guaran- 
tees against  unreasonable  search  and  seizure  occurred. 
The  evidence  thus  obtained  was  unconstitutionally  ob- 
tained. The  facts  of  the  Cahan  case  are  dissimilar  with 
the  obtaining  of  Exhibit  30  which  were  derived  from 
appellant  Sandez  subsequent  to  his  valid  arrest. 

In  passing,  we  call  attention  that  the  Supreme  Court 
of  the  United  States  has  held  that  where  the  entry  was 
lawful,  no  unreasonable  search  and  seizure  occurs  where 
the  officer  has  a  concealed  microphone. 

On  Lee  v.  United  States,  343  U.  S.  747   (1952). 

It  is,  of  course,  true  that  in  certain  instances  the  appel- 
late courts  have  acknowledged  the  illegality  of  an  unlawful 
arrest  even  though  not  raised  at  the  trial  court.  However, 
the  weight  of  authority  is  that  such  alleged  error  may 
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not  be  assij^ned  for  the  first  time  on  appeal.    The  follow- 
ing' cases  support  this : 

United  States  7-.  Jones,  204  F.  2(1  745  (7  Cir.,  1953). 
The  last  nieiUioiied  case  pertains  to  a  narcotic  charge 
where  at  trial  no  contention  had  been  made  that  the 
arrest  was  illegal.  The  appellate  court  did  not  feel  such 
alleged  error  should  be  raised  for  the  first  time  on  appeal. 
To  like  effect  see  Stein  v.  United  States,  166  F.  2d  851, 
855  (C.  A.  9,  1948).  In  the  case  of  Wyche  v.  United 
States,  193  F.  2d  703  (C.  A.  D.  C,  1951)  no  motion 
to  suppress  had  been  made  in  the  trial  court.  The  appel- 
late court  held  that  it  would  not  substitute  its  judgment 
of  proper  trial  tactics  for  that  of  the  lawyer  of  the  forum. 

It  has  been  held  that  where  a  defendant  did  not  move 
before  trial  to  suppress  evidence  allegedly  illegally  seized 
or  explain  his  failure  to  do  so  no  complaint  could  be 
made  on  appeal  of  the  admission  of   such  evidence. 

Comer  v.  United  States,  142  F.  2d  697,  699  (C.  A. 
D.  C,  1944). 

In  an  exhaustive  opinion  pertaining  to  the  seizure 
of  altered  postage  stamps  the  Supreme  Court  held  where 
the  search  was  made  incident  to  arrest,  the  opportunity 
in  time  to  get  a  search  warrant  was  immaterial.  United 
States  V.  Rahinozvitz,  339  U.  S.  56  (1950).  The  opinion 
points  out  there  can  be  no  rule  of  thumb  requiring  that  a 
search  warrant  must  always  be  procured,  that  the  judg- 
ment of  the  officers  as  to  when  to  close  a  trap  on  a 
criminal  committing  a  crime  in  their  presence  and  who 
they  have  reasonable  cause  to  believe  is  committing  a 
felony,  is  not  determined  solely  upon  whether  there  was 
time  to  procure  a  search  warrant.  Flexibility  should  be 
accorded  such  law  officers  and  the  test  is  not  whether 
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it  is  reasonable  to  procure  a  search  warrant,  but  whether 
the  search  was  reasonable  upon  all  the  facts  and  circum- 
stances and  the  total  atmosphere  of  the  case.  Even  in 
the  case  of  McDonald  v.  United  States,  335  U.  S.  451 
(1948),  pertaining  to  the  conducting-  of  a  lottery,  while 
the  court  held  the  search  to  be  unreasonable  still  the  court 
held  so  because  there  was  no  emergency  which  justified 
the  non-procurement  of  a  search  warrant. 

In  the  case  of  Brinegar  v.   United  States,  338  U.   S. 
160  (1949),  the  court  on  page  175  commented  as  follows: 

"In  dealing  with  probable  cause,  however,  as  the 
very  name  implies,  we  deal  with  probabilities.  These 
are  not  technical;  they  are  the  factual  and  practical 
considerations  of  everyday  life  on  which  reasonable 
and  prudent  men,  not  legal  technicians,  act.  The 
standard  of  proof  is  accordingly  correlative  to  what 
must   be   proved. 

*'  'The  substance  of  all  the  definitions'  of  prob- 
able cause  'is  a  reasonable  ground  for  belief  of  guilt.' 
McCarthy  v.  De  Armit,  99  Pa.  St.  63,  69,  quoted 
with  approval  in  the  Carroll  opinion.  267  U.  S.  at 
161.  And  this  'means  less  than  evidence  which  would 
justify  condemnation'  or  conviction,  as  Marshall,  C.  J., 
said  for  the  Court  more  than  a  century  ago  in  Locke 
V.  United  States,  7  Cranch  339,  348.  Since  Mar- 
shall's times,  at  any  rate,  it  has  come  to  mean  more 
than  bare  suspicion:  Probable  cause  exists  where 
'the  facts  and  circumstances  within  their  (the  oflfi- 
cers')  knowledge,  and  of  which  they  had  reasonably 
trustworthy  information,  (are)  sufificient  in  them- 
selves to  warrant  a  man  of  reasonable  caution  in 
the  belief  that'  an  offense  has  been  or  is  being  com- 
mitted.  Carroll  v.  United  States  267  U.  S.  132,  162." 
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Tt  must  be  observed  in  the  instant  case  that  Officer 
lUiclianan  wlien  he  arrested  Sandez  was  operating  in  an 
emergency.  No  opportunity  presented  itself  to  secure 
a  search  warrant.  I^\n-tlicrmore,  the  logical  inference  is 
that  Officer  Buchanan  must  have  been  apprised  of  facts 
from  contacts  with  his  fellow  officers  that  Perno  was 
working  with  confederates  or  co-conspirators.  When  he 
heard  the  shot  ring  out  he  was  justified  in  acting  as  he 
did.  Probable  cause  existed  and  the  later  search  con- 
ducted of  Sandez  following  his  arrest  was  not  un- 
reasonable. 

The  case  of  United  States  v.  Di  Re,  332  U.  S.  581, 
recognizes  the  distinction  between  an  arrest  without  a 
warrant  for  a  misdemeanor  not  occurring  in  the  presence 
of  the  arresting  officer  as  compared  to  a  felony.  This 
distinction  between  a  misdemeanor  and  a  felony  upon 
which  later  type  of  offense  the  officer  had  reasonable 
grounds  to  believe  the  suspect  had  committed  is  recog- 
nized by  the  court  (p.  591).  In  the  instant  case,  the 
crime  Sandez  was  suspected  to  be  a  participant  in  was 
unquestionably  a  felony,  hence  the  officer  was  not  re- 
quired to  have  witnessed  its  commission  if  he  had  reason- 
able grounds  to  believe  the  suspect  had  committed  a  felony 
or  that  a  felony  had  in  fact  been  committed. 

A  case  somewhat  similar  in  the  contents  of  a  paper 
taken  from  an  accused  when  arrested  and  which  clearly 
supports  the  reasonableness  of  the  arrest  of  such  suspect 
is  United  States  v.  Heitner,  149  F.  2d  105  (C.  A.  2, 
1945),  the  court  stated  with  respect  to  the  seized  paper 
(p.   106): 

"Heitner's  other  complaint  is  of  the  admission 
against  him  of  a  paper  found  in  his  pocket  at  his 
arrest  which  bore  the  telephone  number  of  a  prune 
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pitter.  The  still  was  being  used  to  make  a  liquor 
out  of  prune  juice;  and  there  was  ground  to  infer 
from  Heitner's  carrying  such  a  telephone  address 
that  he  wished  to  make  use  of  the  prune  pitter  to 
pit  the  prunes  whose  juice  he  distilled.  As  to  its 
competency,  it  has  long  been  established  that  the 
person  of  one  lawfully  arrested  may  be  searched,  and 
that  anything  found  may  be  used  against  him. 
Agnello  v.   United  States,  269  U.   S.  20,   30." 

It  is  not  our  desire  to  overburden  the  court  with  a 
long  list  of  authorities;  however,  we  feel  the  following 
discussion  may  be  of  some  assistance  in  connection  with 
the  problem  now  before  the  court. 

The  legaHty  of  arrests,  searches,  and  seizures  without 
warrants  has  received  judicial  recognition,  and  the  general 
problems  of  their  legality  are  certainly  not  matters  of 
first  impression  in  this  Circuit.  Symons  v.  United  States, 
178  F.  2d  615,  619  (C.  A.  9,  1950) ;  Leong  Ching  Wing 
V.  United  States,  95  F.  2d  903  (C.  C.  A.  9,  1938); 
Papani  v.  United  States  84  F.  2d  160  (C.  C.  A.  9,  1936), 
reversed  because  the  search  was  not  made  at  the  place 
of  arrest;  Doimhiie  v.  United  States,  56  F.  2d  94  C.  C.  A. 
9,  1932),  to  cite  but  a  few  cases  in  which  this  court  has 
considered  such  issues. 

In  Go-Bart  Importing  Co.  v.  United  States,  282  U.  S. 
344,  357,  dealing  with  the  question  of  whether  the  officer 
had  "reasonable  grounds  to  believe  that  the  person  so 
arrested  is  guilty  of  such  felony,"  the  court  stated: 
"There  is  no  formula  for  the  determination  of  reason- 
ableness. Each  case  is  to  be  decided  on  its  own  facts 
and    circumstances."     And    this    court    has    adopted    this 
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view,  qiiotiiii^  the  above  works  in  the  Rocchia  case,  supra 
{7^  F.  2(1  at  969). 

Succinctly  restating-  the  applicable  principles,  4  Ameri- 
can Juris  prudence   (19v39),  Arrest,  Par.  25,  ]).   18,  says: 

"An  officer  with  authority  to  conserve  the  peace 
has,  in  niakins^  arrests,  all  the  common-law  authority 
of  a  constable  or  watchman  and  may,  without  a 
warrant,  arrest  any  person  who  has  committed  a 
felony  in  or  out  of  his  presence  or  who  has  attempted 
to  commit  a  felony  in  his  presence.  He  may  arrest 
any  person  who  he,  upon  reasonable  grounds,  believes 
has  committed  a  felony,  even  though  it  afterwards 
appears  that  no  felony  was  actually  perpetrated." 

And,  as  stated  further  in  that  work.  Par.  48,  pp.  33-34: 

"Probable  cause  for  an  arrest  has  been  defined  to 
be  a  reasonable  ground  of  suspicion,  supported  by 
circumstances  sufficiently  strong  in  themselves  to 
warrant  a  cautious  man  in  believing  the  accused  to 
be  guilty.  Yet  probable  cause  does  not  depend  on 
the  actual  state  of  the  case  in  point  of  fact,  as  it 
may  turn  out  upon  legal  investigation,  but  on  knowl- 
edge of  facts  and  circumstances  which  would  be 
sufficient  to  induce  a  reasonable  belief  in  the  truth  for 
the  officer  to  see  and  know  that  the  law  is  being 
violated.  Nor  is  it  necessary  for  him  to  satisfy 
himself  beyond  question  that  a  felony  has  in  fact 
been  committed,  to  justify  an  arrest  without  a  war- 
rant, though  he  may  not  act  on  unsubstantial  appear- 
ances or  unreasonable  stories." 

Again,  referring  to  the  Papani  case,  stipra  (p.  163),  this 

Circuit  has  held  that: 

''The  probable  cause,  which  must  exist  to  enable 
an  officer  to  arrest  for  the  commission  of  past  felo- 
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nies,  is  defined  in  Stacey  v.  Emery,  97  U.   S.  642, 
645,  24  L.  Ed.  1035,  as  follows: 

"  'If  the  fact  and  circumstances  before  the  officer 
are  such  as  to  warrant  a  man  of  prudence  and 
caution  in  believing  that  the  offense  has  been  com- 
mitted,   it   is    sufficient.'  " 

See  also,  Carroll  v.  United  States,  267  U.  S.  132,  161, 
quoting  this  language  with  approval;  Kzvong  How  v. 
United  States,  71  F.  2d  71   (C.  C.  A.  9). 

As  also  stated  in  the  Carroll  case,  supra  (p.  161),  quot- 
ing from  Commonwealth  v.  Carey,  12  Cush.  246,  251: 

"*  *  *  if  a  constable  or  other  peace  officer  arrest 
a  person  without  a  warrant  he  is  not  bound  to  show 
in  his  justification  a  felony  actually  committed,  to 
render  the  arrest  lawful;  but  if  he  suspects  one  of 
his  own  knowledge  of  facts,  or  on  facts  communi- 
cated by  others,  and  thereupon  he  has  reasonable 
ground  to  believe  that  the  accused  has  been  guilty  of 
felony,  the  arrest  is  not  unlawful     *     *     *^ 

"The  substance  of  all  definitions  is  a  reasonable 
ground  for  belief  in  guilt." 

A  district  court  opinion  wherein  the  subject  matter  of 

search  and  seizure  and  arrest  without  a  warrant  has  been 

carefully  considered,  and  where  many  of  the  authorities 

have  been  reviewed,  is  that  of  United  States  v.  Bell,  48 

Fed.  Supp.  986  (D.  C.  Cal.).    We  quote  from  page  992: 

"Courts  thus  make  reasonableness  not  a  matter  of 
abstract  theory,  but  a  pragmatic  question,  to  be 
determined,  in  each  case,  in  the  light  of  its  own 
circumstances." 
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In  this  connection  and  as  is  indicated  in  the  Di  Re  case, 
332  U.  S.  5S1.  "*  *  *  the  arrest  by  judicial  process 
for  a  federal  offense  must  be  'agreeably  to  the  usual 
mode  of  process  against  offenders  in  such  states,'  "  in  the 
absence  of  an  applicable  federal  statute.  We  cite  for  the 
court's  observation  the  California  statute  pertaining  to 
arrests  by  peace  officers,  namely,  Section  836  of  the  Cali- 
fornia Penal  Code: 

''§836.  Arrests  by  peace  officers:  (Arrest  under 
ivarrant  or  zvithoiit  zuarrant  in  certain  cases  author- 
ised) . 

A  peace  officer  may  make  an  arrest  in  obedience 
to  a  warrant  delivered  to  him,  or  may,  without  a 
warrant,  arrest  a  person: 

1.  For  a  public  offense  committed  or  attempted  in 
his  presence. 

2.  When  a  person  arrested  has  committed  a  felony, 
although  not  in  his  presence. 

3.  When  a  felony  has  in  fact  been  committed, 
and  he  has  reasonable  cause  for  believing  the  person 
arrested  to  have  committed   it. 

4.  On  a  charge  made,  upon  a  reasonable  cause, 
of  the  commission  of  a  felony  by  the  party  arrested. 

5.  At  night,  when  there  is  reasonable  cause  to 
believe  that  he  has  committed  a  felony.  (Enacted 
1872.)" 
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IV. 
The  Possession  of  the  Appellant  Sandez  of  the  Nar- 
cotics Involved  as  Charged  in  Counts  8,  9  and  10 
Need  Not  Be  Personal  Possession,  Such  Posses- 
sion May  Have  Been  Constructive  Possession. 

On  page  30  of  appellant's  opening  brief  and  again 
on  pages  34  and  35,  the  contention  is  urged  that  no 
showing  was  made  that  the  defendant  had  possession  of 
the  narcotics  found,  the  subject  matters  of  Counts  8  and 
9  and  also  the  conspiracy  Count  10.  The  contention  is 
advanced  that  the  last  paragraph  of  Title  21,  Section  174, 
dealing  with  presumptions  requires  the  showing  of  per- 
sonal possession. 

This  argument  overlooks  numerous  cases  decided  by 
this  court  stating  that  such  possession  need  not  be  per- 
sonal but  may  be  constructive.  Before  citing  such  cases 
we  direct  attention  to  the  trial  court's  instructions  which 
properly  recognized  that  possession  may  be  sole  or  joint 
or  actual  or  constructive  possession.     [R.   736.] 

This  court  has  recently  reannounced  this   principle  in 

a  narcotic  case,  interpreting  the  last  paragraph  of  Section 

174  of   Title   21,   stating    (p.   297),    "Possession   is   not 

required  for  the  offenses  of  which  appellant  was  charged 

and  convicted."    And  further  held  that  it  is  not  necessary 

that  possession  be  immediate  or   exclusive. 

Broztm  v.  United  States,  222  F.  2d  293,  296  (C.  A. 
9,  1955). 

This  court,  in  the  case  of  Pon  Wing  Quong  v.  United 
States,  111  F.  2d  751,  p.  754  (C.  A.  9,  1940),  recognized 
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that  one  may  he  j^uilty  who  aids  and  ahets  by  recognized 
principles  of  law  of  constructive  possession  (pp.  756-757)  : 

''Anythino^  done  to  further  the  concealment  by 
misleadinj^.  or  in  any  other  manner  avoiding  the 
inspectors  from  discovering  the  contents  thereof 
would  constitute  facilitating  the  concealment." 

And,  again  in  the  same  case  on  page  758: 

"Possession  of  the  opium  as  that  expression  is 
commonly  understood  is  in  neither  case  a  requisite 
of  guilt." 

See  also: 

Borgfcldt  v.  United  States,  67  F.  2d  967  (C.  C.  A., 
1933). 

In  the  Borgfeldt  case  the  court  specifically  stated  that 
an  instruction  to  the  efifect  that  the  possession  contem- 
plated by  the  statute  must  be  "personal  and  exclusive"  was 
not  correct,  and  that  the  Government  need  not  show  that 
the  morphine  was  actually  concealed  by  the  defendant 
(see  p.  969). 

Another  narcotic  case  to  the  same  effect: 

United  States  v.  Cohen,  124  F.  2d  164  (C.  C.  A. 
2),  cert.  den.  315  U.  S.  811  (Bernstein  v.  United 
States) . 

In  the  Cohen  case,  four  defendants  were  convicted  of 
concealing  and  facilitating  concealment  of  morphine.  The 
Court  stated,  on  page  165,  as  follows: 

"The  defendants  were  all  convicted  upon  both  counts 
and  each  has  appealed.  Under  the  first  statute  we 
have  quoted  it  was  only  necessary  to  show  possession 
of  the  narcotics  to  establish  guilt  and  under  the 
second  statute,  making  an  abettor  a  principal,  it  was 
not  necessary  that  each  of  the  defendants  should  have 
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had  the  narcotics,  but  only  that  one  or  more  of  them 
had  possession  while  the  others  aided  in  the  illicit 
transaction  to  which  that  possession  was  incidental. 
United  States  v.  Hodorozuics,  7  Cir.,  105  F.  2d  218, 
220,  certiorari  denied  308  U.  S.  584,  60  S.  Ct.  108, 
84  L.  Ed.  489;  Vihon  v.  United  States,  9  Cir.,  61 
F.  2d  901." 

An  additional  narcotic  case  is: 

MuUaney  v.  United  States,  82  F.  2d  638  (C.  C.  A. 
9,  1936). 

In  the  MuUaney  case  on  pages  642  and  643,  in  dis- 
cussing instructions  which  are  rather  similar  to  the  ones 
given  in  the  instant  case,  the  court  pointed  out,  particu- 
larly on  page  642,  that  an  instruction  requiring  that  pos- 
session must  be  "personal  and  exclusive,"  was  not  correct. 

It  should  be  observed  in  this  case  that  appellant  Sandez 
interposed  not  one  single  objection  to  the  instructions 
given.    [R.  754.] 

In  view  of  no  objections  it  should  be  assumed  that  the 
court  fully  instructed  the  jury  on  all  the  pertinent  issues 
and  principles  involved.  The  jury  was  instructed  on  the 
law  pertaining  to  conspiracy.  [R.  739,  et  seq.^^  The  per- 
tinent portions  of  the  statute  involved,  namely,  21  U.  S.  C. 
174  were  read  to  the  jury.  [R.  731.]  The  customary 
general  instructions  were  given  as  is  the  custom  of  this 
trial  judge  long  experienced  in  presiding  over  jury  trials. 
The  court  advised  the  jury  of  the  principles  of  law  em- 
bodied in  Title  18  United  States  Code,  Section  2,  namely, 
the  law  pertaining  to  aiding  and  abetting,  another  in  the 
commission  of  a  crime.    [R.  734-735.] 

In  light  of  this  record  and  in  light  of  the  fact  that 
from  all  the  facts  and  circumstances,  the  admissions  made 
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by  the  defendant  Sandez,  declarations  made  by  the  co- 
conspirator Perno  during-  the  furtherance  of  the  con- 
spiracy concerninjT-  the  source  of  narcotics  as  being  from 
"Tutu"  from  Tijuana  |  R.  60-61],  the  fact  of  Sandez's 
hi.d'hly  infercntially  guilty  presence  at  the  site  of  the 
crime  directly  contemporaneous  with  the  delivery  and 
acceptance  of  this  large  quantity  of  heroin  which  was 
being-  sold  for  $25,000,  clearly  presents  a  position  justi- 
fying the  application  of  the  so-called  presumptive  phase 
of  the  last  paragraph  of  Title  21,  United  States  Code, 
Section  174,  dealing  with  the  unexplained  possession  of 
such  narcotics;  despite  the  fact  that  the  narcotics  when 
found  were  not  on  the  immediate  person  of  appellant 
Sandez. 

Subsequent  to  the  amendment  of  21  U.  S.  C.  174,  while 
the  courts  have  constantly  pointed  out  the  burden  of 
proving  guilt  never  shifts  from  the  accuser,  still  when 
the  possession  of  narcotics  remains  unexplained  the  courts 
have  steadfastly  stated  that  the  burden  of  explaining  such 
possession  is  on  the  accused. 

United  States  v.  Chiarelli,  et  al.,  192  F.  2d  528, 
531    (C.  A.  7,  1951). 

This  court  has  considered  and  held  the  efifect  of  the 
presumption  above  noted  as  contained  in  the  Jones-Miller 
Act  applying  its  effect  in  like  cases. 

Ferrari  v.  United  States,  169  F.  2d  353  (C.  A.  9, 
1948). 

To  similar  effect: 

Pitta  V.  United  States,  164  F.  2d  601    (C.  A.  9, 
1947);  and 

Gonzales  v.  United  States,  162  F.  2d  870  (C.  A.  9, 
1947). 
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V. 
There  Was  Sufficient  Evidence  to  Support  the  Judg- 
ment and  the  Sentence  of  Guilt  as  to  the  Substan- 
tive Counts.  The  Competency  of  Declarations  and 
Acts  of  a  Confederate  Are  Not  Confined  to  Prose- 
cutions for   Conspiracy. 

At  several  points  in  appellant's  opening  brief  it  is  urged 
that  there  was  insufficient  evidence  to  support  the  judg- 
ment both  as  to  the  substantive  counts,  namely.  Counts 
8  and  9  and  as  to  Count  10.  the  conspiracy  count.  On 
page  Z7  of  such  brief  comment  is  urged  that  the  defen- 
dant was  shown  to  not  understand  the  English  language 
by  the  reason  of  the  testimony  of  the  interpreter  Armida 
Bay.  This  contention  is  also  urged  in  other  points  in 
appellant's  brief  concerning  the  conversations  Sandez  had 
when  interrogated  by  Officers  Ruskin,  Buchanan  and 
Jones. 

The  answer  to  such  contention  concerning  appellant's 
inability  to  understand  or  speak  English  is  that  such 
contention  was  not  only  urged  at  trial  but  the  jury  weighed 
such  evidence  and  apparently  found  to  the  contrary.  It 
appears  to  be  well  established  that  the  credibility  of  wit- 
nesses and  the  weight  of  evidence  is  for  the  trier  of 
facts  and  not  for  the  appellate  courts  to  determine. 

Such  matters  are  jury  questions  and  the  appellate  court 
must  assume  the  jury  resolved  all  conflicts  in  favor  of 
appellee  and  must  assume  the  evidence  proved  all  facts 
which  it  reasonably  tended  to  prove. 

Barone  r.  United  States,  205  F.  2d  909.  912  (C.  A. 
8,  1953). 

Cases  following  this  well  established  rule  that  the  credi- 
bility of  witnesses  and  the  weight  of  the  evidence  are  to 
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be  determined  by  the  trier  of  the   facts  are  legion.    To 
such  effect  see: 

Goldman  z:  United  States.  245  U.  S.  474  (1918); 

Cage  v.  United  States,  167  F.  2d  122.  124  (C.  A. 
9.   1948): 

Pasadena    Research    Lab.    v.    United   States,    169 
F.  2d  Z7S,  380   (C.  A.  9.   1948): 

Butzman   v.    United  States,   205   F.   2d   343,    349 
(C.  A.  6,  1953)  cert.  den.  346  U.  S.  828; 

United  States  v.  Markman,   193   F.   2d   574.   576 
(C.  A.  2.  1952). 

Taking  the  evidence  as  a  whole  not  only  as  it  applies 
to  the  substantive  counts,  but  also  to  the  conspiracy  count 
the  rule  is  likewise  well  established  that  a  verdict  sup- 
ported by   sufficient   evidence   is   binding   on  a   reviewing 

court. 

United  States  z'.  Socony  Vacuion  Oil  Co.,  hie.,  310 
U.  S.  150.  254  (C.  A.  7):  Glasser  v.  United  States,  315 
U.  S.  60,  80  (C.  A.  7)  as  follows: 

"It  is  not  for  us  to  weigh  the  evidence  or  to 
determine  the  credibility  of  witnesses.  The  verdict 
of  a  jury  must  be  sustained  if  there  is  substantial 
evidence,  taking  the  view  most  favorable  to  the 
government,  to  support  it.  United  States  v.  Manton, 
107  F.  2d  834.  839.  and  cases  cited." 

A\'e  submit  that  the  evidence  which  the  jury  believed 
not  only  amply  supports,  but  in  fact  compels  the  verdict 
which  the  jury  returned.  The  rule  as  stated  in  this  Circuit 
is  noted  in  Stilhnan  v.  United  States,  177  F.  2d  607  at 
p.  616: 

".  .  .  The  jury  weighed  the  evidence  and  ac- 
cepted  it   as    true   beyond    a    reasonable    doubt,    and 
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since  it  is  supported  by  sufficient  evidence,  the  ver- 
dict binds  us.  Hemphill  v.  United  States,  120  F.  2d 
115  (C.  A.  9),  certiorari  denied  314  U.  S.  627,  62 
S.  Ct.  Ill,  86  L.  Ed.  503;  Henderson  v.  United 
States,  143  F.  2d  681   (C.  A.  9)." 

A.       Declarations     o£     Confederates     Are     Not     Confined     to 
Prosecutions    for    Conspiracy. 

It  is  our  view  that  even  under  the  substantive  counts 
since  the  heroin  there  involved  is  the  same  heroin  except- 
ing as  it  was  later  cut,  that  was  found  on  the  night  of 
arrest  April  15,  that  the  acts  and  declarations  of  Perno 
made  to  Agent  Katz  are  the  acts  of  a  confederate  and 
are  binding  on  Sandez  as  to  the  two  substantive  counts — 
Counts  8  and  9. 

There  is  considerable  authority  applying  the  law  of 
conspiracy  in  a  criminal  action  charging  only  a  substan- 
tive offense  against  two  or  more  defendants.  One  of 
the  earliest  cases  is  American  Fur  Co.  v.  United  States, 
2  Pet.  358,  27  U.  S.  358,  364,  in  which  case  the  court 
stated  the  rule  as  follows: 

".  .  .  Where  two  or  more  persons  are  associ- 
ated together  for  the  same  illegal  purpose,  any  act 
or  declaration  of  one  of  the  parties  in  reference  to 
the  common  object,  and  forming  a  part  of  the  res 
gestae,  may  be  given  in  evidence  against  the  others. 

United  States  v.  Ohveiss,  et  al.  (2  Cir.,  1943),  L. 
Hand,  138  F.  2d  798,  799,  800,  cert.  den.  321 
U.  S.  744. 

"The  notion  that  the  competency  of  the  declara- 
tions of  a  confederate  is  confined  to  prosecutions  for 
conspiracy  has  not  the  slightest  basis;  their  admis- 
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sion  (Iocs  not  depend  njjon  the  indictment,  but  is 
merely  an  incident  of  the  (general  jji-inciple  of  agency 
that  the  acts  of  any  assent,  within  the  scope  of  his 
authority,  are  competent  ac^ainst  his  principal." 

In  Vilsou  v.  United  States,  61  F.  2d  901  (C.  A.  9, 
1032),  there  was  no  charge  of  conspiracy  alleged  in  the 
indictment.  However,  the  court  held  that  there  was 
sul)stantial  evidence  to  show  the  defendant  was  engaged 
in  a  common  conspiracy  to  do  the  acts  involved.  It  was 
further  held  that  even  though  a  conspiracy  was  not 
charged,  the  common  object  of  the  associated  persons 
formed  a  part  of  the  res  gestae  and  evidence  relating  there- 
to was  admissible. 

In  Cossack  v.  United  States,  82  F.  2d  214  at  216 
(C.  A.  9,  1936),  the  court  held  as  follows: 

"When  it  is  established  that  persons  are  associ- 
ated together  to  accomplish  a  crime  or  series  of 
crimes,  then  the  admissions  and  declarations  of  one 
of  such  confederates  concerning  the  common  enter- 
prise while  the  same  is  in  progress  are  binding  on 
the  others." 

As  early  as  1915,  the  Court  of  Appeals  for  the  Ninth 
Circuit  in  Belden  v.  United  States,  223  Fed.  726,  at 
page  730  held : 

*'It  is  a  common  thing  to  have  the  question  arise 
whether  one  defendant  is  bound  by  the  statements 
and  acts  of  another,  or  of  persons  not  even  con- 
nected by  indictment  with  the  offense  charged,  and 
the  constant  ruling  has  been  that,  if  there  has  been 
a  joint  contrivance,  or  joint  participation,  with  a 
common  purpose,  the  acts  and  statements  of  the 
one,  while  engaged  in  carrying  into  effect  the  com- 
mon  purpose,    are   evidence    against    the    other,    and 
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this without  the  necessity  of  the  alleging  conspiracy 
in  the  commission  of  the  offense." 

To    similar    effect : 

Hitchman   Coal  &  Coke   Co.  v.   Mitchell   (1917), 
245  U.  S.  229,  at  249; 

Neal  V.    United  States    (D.    C.    Cir.,    1950),    185 
F.  2d  441,  cert.  den.  340  U.  S.  937; 

Las   Vegas  Merchant  Plumber's   Assn.   v.    United 
States,  (9  Cir.,  1954),  210  F.  2d  732,  p.  751; 

Robinson   v.    United    States    (9    Cir.,    1929),    33 
F.  2d  238; 

Ladrey  v.    United  States    (C.   A.   D.    C,    1946), 
155  F.  2d  417; 

United  States  v.  Food  &  Grocery  Bureau  (S.  D. 
Cal.,  1942),  43  Fed.  Supp.  966,  971. 

VL 
The  Court  Did  Not  Err  in  Denying  Appellant  San- 
dez's  Motion  for  Acquittal  at  the  Close  of  the 
Government's  Case. 

Commencing  on  page  34  and  again  on  page  41  of 
appellant's  brief  it  is  asserted  that  a  motion  of  acquittal 
should  have  been  granted  at  the  close  of  the  government's 
case.  It  would  appear  from  the  statement  of  facts  adopted 
from  appellant's  opening  brief  and  from  our  herein  noted 
additions,  that  there  was  substantial  evidence  to  connect 
the  defendant  as  a  confederate  in  both  the  substantive 
counts,  namely,  8  and  9,  which  pertained  to  the  same  heroin 
as  that  found  in  the  motel  on  April  15,  1955  (excepting 
that  the  heroin  later  was  cut  with  sugar  of  milk  and 
thereby  its  volume  had  been  increased).    It  is  most  likely 
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to  assume  from  such  c\  ickncc  that  there  was  a  conspiracy 
in  operation  and  that  Sandez  was  a  party  to  same.  There 
is  no  (juestion  but  what  a  crime  involving  narcotics  had 
been  committed  jjrior  to  the  arrest  of  Sandez  and  his 
subsequent  admissions,  namely,  the  corpus  delicti  had  been 
established. 

In  considering  a  motion  for  judgment  of  acquittal  the 

governing  rule  is  29(a)  of  the  Federal  Rules  of  Criminal 

Procedure.  Title  18.    In  a  recent  income  tax  case  decided 

by  this  court  in  considering  the  rule  to  be  applied  when 

a  motion  for  judgment  of  acquittal  w^as  made  the  court 

stated  in  Ehi'crt  v.  United  States,  231  Fed.  928  (C.  A.  9, 

1956),  as  follows    (p.  933): 

"The  trial  judge  must  grant  a  motion  for  acquittal 
where  the  evidence  of  guilt  is  circumstantial  only 
if,  as  a  matter  of  law,  reasonable  minds  as  triers  of 
fact  must  be  in  agreement  that  reasonable  hypothesis 
other  than  guilt  could  be  drawn  from  the  evidence. 
If,  under  this  test,  the  case  w^as  properly  submitted 
to  the  jury,  its  decision  will  be  final.  Unlike  the 
practice  in  some  circuits,  this  court  appHes  no  special 
rule  to  review  circumstantial  evidence  on  appeal. 
As  to  circumstantial  proof  of  intent  see  this  court's 
en  banc  decision  in  McCoy  v.  United  States,  9  Cir., 
169  F.  2d  776,  certiorari  denied  1948,  335  U.  S.  898." 

The  trial  court  was  correct  in  its  rulings  and  is  fully 
supported  by  the  evidence  of  the  case  and  the  governing 
law.  When  a  motion  for  a  judgment  of  acquittal  is  made, 
the  law^  appears  to  be  that  the  sole  duty  of  the  trial 
judge  is  to  determine  whether  substantial  evidence,  taken 
in  the  light  most  favorable  to  the  government,   tends  to 
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show  the  defendant  is  guihy  beyond  a  reasonable  doubt. 
Hemphill  v.  United  States,  120  F.  2d  115,  117  (C.  A.  9), 
cert.  den.  314  U.  S.  627;  Mills  v.  United  States,  194  F.  2d 
184  (C.  A.  4) ;  Pritchett  v.  United  States,  185  F.  2d  438 
(C.  A.,  D.  C.)  341  U.  S.  905;  see  also,  Gorin  v.  United 
States,  111  F.  2d  712,  721  (C.  A.  9),  afif'd  312  U.  S.  19. 
No  quantity  of  contradictory  evidence  will  authorize  the 
trial  court  to  direct  a  verdict  if  there  is  sufficient  sub- 
stantial evidence  to  take  the  case  to  the  jury. 

Ross  V.  United  States,  197  F.  2d  660,  665  (C.  A. 
6). 

The  Curley  case  (160  F.  2d  229)  is  one  that  is  fre- 
quently quoted  in  considering  the  responsibility  of  the 
court  when  such  a  motion  is  made.  It  is  quoted  from 
in  United  States  v.  Schneiderman,  106  Fed.  Supp.  906,  920 
(D.  C.  Cal.,  1952),  aff'd  Yates  v.  United  States,  225  F.  2d 
146.    We  quote  but  a  portion  therefrom. 

''In  Curley  v.  United  States,  D.  C.  Cir.,  1947, 
81  U.  S.  App.  D.  C,  160  F.  2d  229,  232,  certiorari 
denied,  1947,  331  U.  S.  837,  67  S.  Ct.  1511,  91 
L.  Ed.  1850,  the  court  states:  'The  true  rule  *  *  * 
is  that  a  trial  judge,  in  passing  upon  a  motion  for 
directed  verdict  of  acquittal,  must  determine  whether 
upon  the  evidence,  giving  full  play  to  the  right  of 
the  jury  to  determine  credibility,  weigh  the  evidence, 
and  draw  justifiable  inferences  of  fact,  a  reasonable 
mind  might  fairly  conclude  guilt  beyond  a  reasonable 
doubt.'  " 
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VII. 

In  View  of  the  Record,  the  Motions  Made  or  the 
Absence  Thereof,  No  Error  Existed  in  the  Jury's 
Consideration  of  the  Statements  Made  by  the  Co- 
defendant  Flores. 

On  pages  3i^  and  39  of  appellant's  opening  brief  he 
contends  that  error  occurred  in  permitting  the  jury  to 
consider  the  statements  Flores  made  subsequent  to  his 
arrest.  The  contention  is  urged  that  a  motion  was  made 
with  respect  to  such  statements.  The  admission,  or  state- 
ments, made  by  co-defendant  Flores  have  been  summarized 
on  pages  14  and  15  of  appellant's  opening  brief. 

All  of  such  statements  were  unquestionably  admissible 
against  the  defendant  Flores  as  admissions  and  were 
properly  received  for  that  purpose.  As  we  view  the 
record  no  effort  was  made  at  trial  to  limit  the  application 
of  these  statements  some  of  which  are,  of  course,  hearsay, 
as  to  appellant  Sandez. 

It  is  true  that  at  the  close  of  the  government's  case 
the  court  granted  the  motion  made  by  the  government. 
[R.  483  and  541.] 

The  defendant  was  represented  at  trial  by  an  able 
lawyer,  Paul  Angelillio.  As  we  view  the  record,  com- 
mencing with  page  530  thereof,  counsel  for  appellant 
Sandez  argued  a  motion  for  judgment  of  acquittal.  This 
motion  is  to  be  noted  at  Reporter's  Transcript  530  to  540. 
The  argument  was  predicated  primarily  on  the  proposi- 
tion that  the  government  had  failed  to  make  a  prima  facie 
case   as   to   the   defendant    Sandez.     The    court    was    not 


specifically  requested  to  limit  the  statements  given  by 
Flores  to  be  applied  solely  to  Flores.  It  is  respect- 
fully submitted  that  had  counsel  specifically  urged  such 
limitation  it  is  likely  to  assume  that  the  trial  court 
would  have  limited  such  evidence.  Counsel  for  the  defen- 
dant Sandez  apparently  felt  that  to  have  had  repeated  to 
the  jury  the  testimony  of  Flores  that  is  now  contended 
should  have  been  received  solely  as  to  Flores  and  not 
against  Sandez,  would  have  magnified  the  probable  damag- 
ing eflfect  of  such  statements. 

It  may  be  that  counsel  preferred  to  have  some  of  such 
statements  remain  in  the  record.  By  way  of  illustration 
attention  is  invited  to  the  testimony  of  Officer  Ruskin 
who  had  testified  that  during  one  of  the  conversations 
Flores  had  freed  Sandez  of  any  blame  concerning  the 
narcotics.    The  question  and  answer  given  is  as  follows: 

"A.  I  asked  defendant  Flores  if  he  wanted  to 
help  himself,  and  if  he  wanted  to  give  us  the  correct 
information. 

And  he  stated,  'Well,'  he  says,  'I  brought  it  up 
myself  for  the  $100,  and  this  other  fellow,  Sandez, 
didn't  know  anything  about  it.'  "    [R.  366.] 

A  further  illustration  of  an  answer  testified  to  by  Officer 
Ruskin  that  counsel  for  Sandez  may  have  deemed  to  have 
been  helpful  to  the  defense  is  the  one  where  Officer  Ruskin 
is  relating  the  conversation  he  had  with  Flores  subse- 
quently to  the  arrest  of  Flores.    It  is  as  follows: 

"A.  Flores  stated  to  me  that  he  did  not  pick  up 
the  narcotics  in  Mexico,  that  he  picked  up  the 
narcotics  in  San  Diego,  and  that  in  San  Diego  he 
met  defendant  Sandez,  and  that  Sandez  just  gave 
him  the  ride  up  there  because  he  had  nothing  else 
to  do."    [R.  367.] 
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This  last  mentioned  answer  would  have  had  a  tendency 
to  free  Sandez  from  any  criminal  implication. 

During-  the  cross-examination  of  Officer  Jones,  Attorney 
Swaflford  cross-examined  Officer  Jones  concerning  a  visit 
Jones  had  made  at  the  County  Jail  where  he  had  interro- 
gated defendant  Flores.    [R.  227-229.] 

During  this  cross-examination  Officer  Jones  had  testi- 
fied that  Flores  had  told  him  that  Flores  was  known  as 
"Tutu."  Counsel  representing  the  defendant  Sandez  was 
content  to  permit  this  testimony  to  remain  in  the  record 
without  making  any  objections  although  it  was  apparent 
this  statement  made  by  Flores  had  been  made  out  of  the 
presence  of  Sandez. 

We  have  searched  the  record  and  have  been  unable  to 
find  any  place  where  specific  efifort  was  made  to  limit  the 
testimony  of  statements  made  by  Flores  out  of  the 
presence  of  Sandez  to  be  applied  solely  as  to  Flores.  It 
may  be  that  it  will  be  urged  that  the  argument  on  the 
motion  for  a  judgment  of  acquittal  did  by  implication 
raise  these  points.  However,  even  though  such  contention 
may  have  not  been  specifically  brought  to  the  attention 
of  the  trial  judge,  as  we  understand  the  law  to  require, 
still  we  believe  the  court's  instructions  covered  this  prob- 
lem and  protected  the  defendant  Sandez  from  the  eflFect 
of  any  possible  hearsay  statements  that  Flores  may  have 
made.  The  court  instructed  the  jury  with  regard  to 
admissions  subsequent  to  the  arrest  as  follows: 

"Any  statement  or  admission  made  by  a  person 
after  his  arrest  must  be  considered  as  having  been 
made  after  a  criminal  conspiracy  has  been  ended 
and  any  such  statement  or  admission  may  be  consid- 
ered by  you  only  in  connection  with  the  guilt  or 
innocence  of  that  person."    [R.  742.] 
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The  court  specifically  referred  to  admissions  made  out- 
side of  court  by  other  members  of  the  alleged  conspiracy 
and  instructed  as  follows: 

''You  may  not  use  any  admission  made  outside 
of  court  by  other  members  of  the  alleged  conspiracy 
for  purposes  of  determining  whether  a  particular 
defendant  was  a  member  of  an  unlawful  conspiracy 
unless  that  defendant  was  present  when  the  state- 
ment was  made  and  so  conducted  himself  as  to 
signify  agreement  with  the  statements  or  declara- 
tions. If  you  conclude,  however,  from  other  evidence 
that  a  particular  defendant  was  a  member  of  an 
unlawful  conspiracy,  you  may  then  consider  as  if 
made  by  that  defendant  any  statements  or  declara- 
tions of  other  members  of  such  conspiracy,  provided 
such  statements  were  made  during  the  existence  of 
the  conspiracy  and  in  furtherance  of  an  object  or 
purpose  of  the  particular  conspiracy."     [R.   744.] 

The  court  specifically  instructed  as  to  the  effects  of  acts 
or  declarations  of  an  alleged  conspirator  as  is  to  be  noted 
at   Reporter's   Transcript   743,   line    19. 

It  would  therefore  appear  that  the  trial  court's  atten- 
tion was  not  properly  directed  to  the  hearsay  statements 
made  by  Flores  that  are  now  complained  about  for  the 
first  time  on  appeal. 

The  receipt  of  hearsay  evidence  without  objection  can- 
not be  raised  for  the  first  time  on  appeal. 

United  States  v.  Fleming,  134  F.  2d  776  (C.  A.  2), 
1943; 

Trice  v.  United  States,  211  F.  2d  513,  519  (C.  A. 
9),  1954; 

To  similar  effect  re  a  motion  to  strike: 

United   States   v.    Smolin,    182    F.    2d    7^2,    7^6 
(C.  A.  2),  1950. 
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VIII. 
The  Court  Did  Not  Err  in  Omitting  to  Instruct  the 
Jury    That    Oral    Conversations    or    Admissions 
Were  to  Be  Received  With  Caution. 

On  page  40  oi  ai)i)cllant's  hrief  he  asserts  that  the 
court  was  under  a  duty  to  instruct  the  jury  that  oral 
admissions  of  Sandez  were  to  he  received  with  caution. 
Tt  is  to  he  noted  that  after  the  court  had  concluded  with 
his  instructions  no  objections  were  imposed  by  Sandez 
to  the  instructions  given.  [R.  754.]  It  is  well  estab- 
lished by  the  Federal  Rules  of  Criminal  Procedure,  Rule 
30,  Title  18,  that  no  party  may  assign  as  error  any 
portions  of  the  charge  or  omissions  therefrom  unless 
he  objects  to  the  instructions  given.  Thus,  we  see  for 
the  first  time  on  appeal  an  objection  is  now  being  made 
to  an  alleged  omission  to  give  an  instruction  that  the 
appellant  contends  should  have  been  given.  The  court 
did  instruct  the  jury  concerning  the  effect  of  admissions 
made  by  a  person  after  his  arrest  [R.  742]  and  as  to  the 
effect  of  admissions  made  outside  of  court  for  the  pur- 
pose of  determining  whether  a  particular  person  was  a 
member  of  an  unlawful  conspiracy.     [R.   744.] 

It  is  significant  to  note  that  after  the  court  had  given 
his  instructions  counsel  representing  the  defendant  Flores 
proposed  a  supplemental  instruction  which  the  court 
gave.  [R.  758.1  This  dealt  with  the  statute  relating  to 
the  possession  of  narcotics  and  pertained  to  the  unex- 
plained possession  thereof.  [R.  758-759.]  It  is  apparent 
from  the  foregoing  that  not  only  did  the  defendant 
Sandez  at  trial  waive  any  right  to  object  to  omissions 
in  the  instructions,  but  that  furthermore  the  logical  con- 
clusion is  that  if  the  court  had  then  been  requested  he 
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would  have  given  a  cautionary  instruction  to  the  effect 
that  admissions  made  by  a  defendant  were  to  be  received 
with  caution. 

The  following  discussion  will  concern  itself  w^th  simi- 
lar matters  where  the  court  either  refused  to  give  or 
where  the  court  omitted  to  give  instructions,  as  being 
held  not  error  in  the  absence  of  calling  such  requests 
to  the  trial  court's  attention. 

A  failure  to  give  an  instruction  that  an  oral  confession 

made  by  a  defendant  to  a  police  officer  should  be  regarded 

with   caution   did   not   constitute   reversible    error    where 

there  had  been  no  request  for  such  instruction  and  the 

omission   thereof   did   not   effect   defendant's    substantial 

rights. 

Obery  v.   United  States,  217  F.  2d  860   (C.   A., 
D.  C,  1954). 

A  failure  to  ask  for  additional  instructions  should  not  be 

raised  for  the  first  time  on  appeal. 

Cosejisa  V.  United  States,  195  F.  2d  177  (C.  A. 
9,  1952). 

To  similar  effect, 

United  States  v.  Stephenson,  110  Fed.  Supp.  623 
(D.   C.  Alaska,   1953). 

In  the  last  mentioned  case  complaint  was  made  that  a 
cautionary  instruction  should  have  been  given  as  to  the 
effect  of  the  testimony  of  an  accomplice. 

While  it  is  deemed  better  practice  to  give  an  instruc- 
tion against  placing  too  much  reliance  upon  the  testimony 
of  an  accomplice,  still  the  absence  of  giving  such  an  in- 
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structicm   has  been   held   to  be   not   error.     United  States 

V.  Caminetti,  242  U.  S.  470,  495.     Like  effect  as  to  a 

narcotic  case: 

Mtillanev  v.  United  States,  82  F.  2d  638  (C.  A. 
9,  1936). 

This  circuit  recently  reaffirmed  such  rule  with  respect 
to  the  testimony  of  an  accomplice.  Papadakis  v.  United 
States,  208  F.  2d  945  at  p.  954  (C.  A.  9,  1953).  Even 
a  failure  to  define  reasonable  doubt  has  been  held  to  not 
be  a  deprival  of  due  process.  United  States  v.  Jonikas, 
197  F.  2d  675  at  p.  679  (C.  A.  7,  1952).  A  failure 
to  charge  the  jury  that  an  information  is  merely  an  ac- 
cusation, of  the  presumption  of  innocence,  of  the  testi- 
mony of  an  accomplice  has  been  held  not  to  constitute 
a  fatal  defect  in  the  absence  of  request  for  such  instruc- 
tions. 

United  States  v.    Capital  Meats   Co.,    166  F.   2d 
537  (C  A.  2),  cert.  den.  334  U.  S.  812. 

Additional    cases    illustrating   that    as    a    general    rule 

there  must  be  a  request  as  is  contemplated  by  Rule  30 

of  the  Federal  Rules  of  Criminal  Procedure  are,  among 

others,  the  following: 

Kobey  v.  United  States,  208  F.  2d  583,  597  (C.  A. 
9,  1953); 

Brown  v.  United  States,  222  F.  2d  293,  298  (C.  A. 
9,  1955); 

Mitchell  V.    United   States,   213   F.   2d   951,   957 
(C.  A.  9,  1954); 

Pereira  v.  United  States,  202  F.  2d  830,  SZS-SZ6 
(C.  A.  5,  1953),  aff'd347U.  S.  1. 
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IX. 

The  Evidence  Was  Sufficient  to  Support  the  Verdict 
of  Guilty  as  to  Appellant  Sandez  to  Count  10, 
the  Conspiracy  Charge. 

Commencing  on  page  41  of  appellant's  opening  brief, 
he  contends  the  evidence  was  insufficient  to  hold  the  de- 
fendant Sandez  as  a  co-conspirator  and  on  page  43  con- 
tends that  there  was  insufficient  evidence  to  show  the 
existence  of  the  corpus  delicti  of  the  conspiracy  count. 

It  is  not  our  intent  to  repeat  the  evidence  which  we 
feel  justified  the  jury's  conclusion  that  Sandez  was  a  co- 
conspirator, an  inference  which  was  fully  justified  by  all 
the  facts  and  circumstances  and  was  admitted  by  state- 
ments made  subsequent  to  his  arrest.  So  far  as  the 
corpus  delicti  is  concerned,  unquestionably  there  was  ad- 
equate evidence  to  illustrate  that  a  conspiracy  was  in 
operation,  namely,  an  unlawful  conspiracy  to  deal  in  heroin. 
Nothing  more  need  occur  to  establish  the  corpus  delicti 
than  the  fact  of  the  unlawful  agreement.  Hence,  when 
such  corpus  delicti  had  been  abundantly  established,  ad- 
missions made  by   Sandez  were  properly   receivable.      It 

was  noted  in  Shibley  v.    United  States,   F.   2d   

(C.  A.  9,  Mar.  1955)  under  footnote  (10)  "The  con- 
spiracy is  the  crime,  and  that  is  one,  however  diverse  its 
objects.  Frohwerk  v.  United  States,  249  U.  S.  204,  210. 
See  Nye  &  Nissen  v.  United  States,  9  Cir.,  168  F.  2d 
846,  850,  afif'd  336  U.  S.  613." 

The  court  quite  properly  instructed  the  jury  pertaining 
to  the  law  governing  the  consideration  as  to  whether 
or  not  a  conspiracy  existed.  His  instructions  on  this  sub- 
ject commenced  on  [R.  739].  This  court  has  repeatedly 
announced  the  rules  that  govern  in  considering  whether 
a  conspiracy  exists  and  as  to  the  effect  of  an  act  or  deck- 
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ration  of  a  co-conspirator  in  furtherance  thereof  and  made 
while  such  conspiracy  is  in  operation. 

A  narcotic  case  with  some  similarity  to  the  instant  case 
is  Peiiosi  V.  United  States,  206  F.  2d  529  (C.  A.  9,  1953) 
which  case  illustrates  what  facts  are  sufficient  to  infer 
that  an  individual  was  a  party  to  the  conspiracy,  pointing 
out  that  it  is  immaterial  whether  the  evidence  be  direct 
or  circumstantial.  Volumes  have  been  written  upon  the 
subject  matter  of  what  may  be  considered  in  connection 
with  whether  or  not  a  criminal  conspiracy  is  in  operation 
and  whether  any  given  person  was  or  was  not  a  co- 
conspirator. We  shall  confine  our  comments  to  but  a 
few  cases  on  this  subject. 

The  law  of  conspiracy,  by  the  very  nature  of  such  an 
unlawful  venture,  usually  covertly  planned,  is  one  which 
allows  great  latitude  in  drawing  proper  inferences  from 
direct  and  circumstantial  evidence  to  show  the  existence 
of  the  conspiracy.     It  is  well  settled  that: 

"Participation  in  a  criminal  conspiracy  need  not 
be  proved  by  direct  evidence;  a  common  purpose  and 
plan  may  be  inferred  from  a  development  and  collo- 
cation of  circumstances." 

Glasser  v.  United  States,  315  U.  S.  60,  80. 

To  the  same  effect : 

United  States  v.  Manton,  107  F.  2d  834,  839  (C.  A. 
2)  ;  and 

Curley   v.    United    States,    160    F.    2d    229,    236 
(C.  A.,  D.  C). 

An  often  quoted  case,  in  support  of  this  principle,  and 
one  which  contains  a  concise  statement  of  many  of  the 
important   principles    involved   in   the   law   of   conspiracy 
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is  the  Ninth  Circuit  case  of  Marino  v.  United  States,  91 
R  2d  691  (C.  A.  9),  cert.  den.  302  U.  S.  764. 

Not  only  is  it  well  settled  that  a  conspiracy  may  be 
proven  by  circumstantial  evidence,  but  also  that  it  should 
not  be  judged  by  dismembering  it  and  viewing  its  separate 
parts,  but  only  by  looking  at  the  evidence  as  a  whole,  in 
its  entirety.  In  Carlson,  et  al.  v.  United  States,  187  F. 
2d  366,  371   (C.  A.  10),  the  following  was  stated: 

".  .  .  As  has  been  stated,  '.  .  .  the  character 
and  effect  of  a  conspiracy  are  not  to  be  judged  by 
dismembering  it  and  viewing  its  separate  parts,  but 
only  by  looking  at  it  as  a  whole  .  .  . ;  and  in  a 
case  like  the  one  before  us,  the  duty  of  the  jury  was 
to  look  at  the  whole  picture  and  not  merely  at  the 
individual  figures  in  it.'  " 

A  conspiracy  is  a  secret,  furtive  crime  and  by  its  very 
nature  must  usually  be  proved  by  circumstantial  evidence. 

Ryan  v.  United  States,  99  F.  2d  864  (C.  A.  8), 
reh.  den.  306  U.  S.  668; 

Rose  V.  United  States,  149  F.  2d  755  (C.  A.  9). 

*'.  .  .  Ordinarily,  only  the  results  of  a  conspiracy, 
and  not  the  private  plotting  and  promoting,  are  ob- 
served."   Rose  V.  United  States,  supra,  p.  759. 

".  .  .  But,  proof  of  a  conspiracy,  by  its  very 
nature  must  be  circumstantial,  and  the  step  between 
innocent  knowledge  and  guilty  intent  and  agreement 
may  be,  and  is  usually  shown  by  prolonged  and  in- 
terested cooperation,  indicating  a  'stake  in  the  ven- 
ture.' "  Van  Huss  v.  United  States,  197  F.  2d  120, 
121   (C.  A.  10). 

It  is,  of  course,  elementary  that  every  act  or  declaration 
of  each  member  of  a  conspiracy  in  furtherance  thereof 


and  while  the  conspiracy  is  in  operation  is  considered  the 
act  and  declaration  of  each  member  of  a  conspiracy. 

Barnett  v.   United  States,   171   F.  2d  721    (C.  A. 
9,  1949). 

This  being-  the  rule  the  declarations  made  by  Vince  Perno 
to  Agent  Katz  when  Agent  Katz  was  negotiating  to  buy 
a  quantity  of  heroin  for  $25,000  and  where  Perno  re- 
ferred to  his  source  as  being  "Tutu"  in  Tijuana  was  a 
declaration  made  in  furtherance  of  the  conspiracy.  [R. 
60-61.]  Such  declaration  had  a  tendency  to  have  led  the 
prospective  buyer,  had  he  been  one  who  w^as  illegally  deal- 
ing in  narcotics  rather  than  a  government  agent,  to  have 
had  more  reliance  on  the  ability  of  Perno  to  supply  such 
narcotics  and  should  properly  be  interpreted  as  being  in 
the  furtherance  of  the  conspiracy  and  hence  binding  upon 
Sandez. 

The  doctor's  business  card  found  upon  Sandez  [Ex. 
30]  with  Golden  Elliott's  phone  number  written  in  reverse 
fashion  was  in  confirmation  and  of  itself  a  document 
from  which  guilty  knowledge  could  be  inferred  when 
taken  in  conjunction  with  the  previous  contacts  had  be- 
tween Perno  and  Agent  Katz  and  the  activities  of  Brown, 
Greer  and  Perno  on  the  date  of  the  arrest,  namely,  April 
15,  1955.  This  card  similar  to  the  piece  of  paper  taken 
from  the  pocket  of  a  co-conspirator  which  bore  a  tele- 
phone number  of  a  prune  pitter  w^hen  arrested  has  a 
striking  similarity  and  are  grounds  to  infer  that  the 
carrying  of  such  telephone  number  was  a  result  of 
complicity  in  the  conspiracy  charged  and  then  in  opera- 
tion. The  case  of  the  telephone  number  of  the  prune 
pitter  where  the  charge  pertained  to  possessing  an  illegal 
still  and  conspiracy  to  commit  such  an  offense  is  United 
States  V.  Heitner,  149  F.  2d  105  (C.  A.  2,  1945). 
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A  person  may  be  found  guilty  as  a  party  committing 
a  substantive  offense  and  likewise  as  to  conspiring  to 
violate  the  laws  against  dealing  in  narcotics. 

Carrado  v.  United  States,  210  F.  2d  712  (C.  A., 
D.  C,  1953). 

Proof  of  active  membership  during  the  entire  alleged 
life  of  a  conspiracy  is  not  required  to  sustain  a  convic- 
tion of  guilt.  Such  is  the  rule  announced  in  the  narcotic 
case  United  States  v.  Markman,  193  F.  2d  574  (C.  A.  2, 
1952).  The  Markman  case  likewise  discusses  the  effect 
of  admissions  and  the  corroboration  needed  which  subject 
has  been  treated  at  another  point  in  this  brief.  In  dis- 
cussing such  rule  of  the  corroboration  needed  the  court 
states : 

"The  purpose  of  the  rule  requiring  corroborative 
testimony  is  only  to  guard  against  convictions  based 
upon  an  untrue  confession.  Warszower  v.  United 
States,  supra,  312  U.  S.  at  page  347,  61  S.  Ct.  603. 
Its  function  is  not  so  much  to  give  evidence  of  the 
defendant's  guilt  as  to  supplement  his  confession  to 
that  effect.  United  States  v.  Kertess,  2  Cir.,  139 
F.  2d  923,  certiorari  denied  Kertess  v.  United  States, 
321  U.  S.  795."    (P.  576.) 

(a)  There   Was    Sufficient    Proof    Aliunde    to    Establish    Ap- 
pellants   Connection    With   the    Existing    Conspiracy. 

Commencing  on  page  42  of  appellant's  opening  brief 
reference  is  had  to  the  Glasser  (315  U.  S.  60)  and 
Schneiderman  (106  Fed.  Supp.  892)  cases;  both  of  which 
authorities  the  government  contends  support  its  position. 

The  argument  advanced  is  that  :  (1)  Statements  of  a 
purported  co-conspirator  (Perno)  cannot  be  used  to  es- 
tablish the  existence  of  the  conspiracy  nor  appellant's  con- 
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ncction  to  it;  (2)  The  statements  of  a  purported  co- 
conspirator (Flores)  made  after  the  termination  of  the 
conspiracy  cannot  be  used  to  estabHsh  the  existence  of 
a  conspiracy,  nor  appellant's  connection  with  it. 

To  the  second,  or  last  referred  to  contention,  we  are 
in  agreement;  however,  appellant  apparently  confuses  the 
language  of  the  Glasscr  and  Schnicdcnnan  opinions. 

It  must  be  borne  in  mind  that  even  the  Glasser  opinion 
in  referring  to  declarations  made  by  a  co-conspirator  out 
of  the  presence  of  an  alleged  co-conspirator  adds  this  vital 
observation  (p.  74)  : 

".     .     .,     only  if  there  is  proof  aliunde  that  he  is 
connected  with  the  conspiracy." 

There  is  nothing  in  either  of  these  opinions  that  de- 
mands that  the  proof  of  the  existence  of  a  conspiracy  in 
operation  must  precede  the  date  of  the  declaration  of  an 
alleged  co-conspirator.  Indeed,  in  the  instant  case,  the 
existence  of  the  conspiracy,  the  unlawful  agreement,  or 
the  corpus  delicti,  was  substantially  established  directly 
and  circumstantially  by  the  testimony  of  Agent  Katz 
concerning  his  dealing  with  Perno,  of  the  complicity  of 
the  co-conspirators  Greer  and  Brown  and  their  observed 
activities  on  April  15,  the  date  of  the  arrest. 

Evidence  aliunde  of  appellants  Sandez  (and  likewise 
his  friend  Flores)  connection  could  well  be  inferred  from 
the  fact  of  their  close  presence  to  the  motel  where  the 
narcotics  were  being  sold  at  the  very  hour,  or  minute 
of  such  transaction  coupled  with  the  suspicious  conduct 
of  Sandez  as  then  observed  by  Officers  Ruskin  and  Bu- 
chanan. 
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The  language  of  the  Schneiderman  case,  supra,  is  ap- 
propriate (p.  901)  : 

"A  conspiracy,  like  any  other  crime,  can  only  be 
established  by  the  various  external  manifestations 
of  the  parties — the  acts  and  conduct  and  declarations 
or  statements  of  third  persons,  taken  together  with 
the  acts  and  conduct  and  declarations  or  statements 
of  the  defendants.  Garhart  v.  United  States,  10 
Cir.,  1946,  157  R  2d  777,  780-781.  This  does  not 
mean  that  the  existence  of  the  conspiracy  may  be 
proved  solely  by  the  declarations  or  statements  of 
the  defendants  themselves,  for  these  might  fall  into 
the  field  of  extra-judicial  admissions  and  so  require 
corroboration.  Since  conspiracy  is  the  criminal  of- 
fense charged,  there  must  be  some  corroborating 
evidence  of  the  existence  of  this  corpus  delicti  aliunde 
the  extra-judicial  statements  or  declarations  of  the 
accused." 

Judge  Mathes  in  the  Schneiderman  case,  alike  the  jus- 
tification Judge  Yankwich  was  entitled  to  arrive  at  in 
the  instant  case  concluded  (p.  901)  : 

for  there  is  abundant  evidence  aliunde 
declarations  of  the  accused  which,  if  believed,  would 
be  sufficient  to  show  the  existence  of  the  conspiracy." 

Order  of  Proof.  It  is  especially  the  rule  of  law  in  con- 
spiracy trials,  or  trials  involving  confederates,  that  the 
order  of  proof  is  a  matter  wholly  within  the  discretion 
of  the  trial  court.  Bartlett  v.  United  States,  166  F.  2d 
920,  925  (C.  A.  10,  1948).  In  the  Bartlett  opinion  the 
following  appropriate  language  is  noted   (p.  925): 

"While  the  declarations  of  one  alleged  co-con- 
spirator are  not  admissible  against  another  co-con- 
spirator, unless  the  existence  of  the  conspiracy  is 
established    by    other    evidence,    the    declarations    of 
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each  co-conspirator  arc  admissible  as  against  him. 
and  the  whole  evidence  may  be  considered  in  determin- 
ing whether  a  conspiracy  has  been  established.  Tn 
other  words,  when  the  independent  evidence,  together 
with  the  acts  and  declarations  of  one  conspirator, 
established  the  conspiracy,  and  the  independent  evi- 
dence, together  with  the  acts  and  declarations  of  the 
other  conspirator,  establish  the  conspiracy,  the  decla- 
rations of  each  co-conspirator,  made  during  the  pen- 
dency of  the  conspiracy  and  in  furtherance  of  its 
object,  are  admissible  against  both." 

To  like  effect  re  order  of  proof: 

Briggs  v.   United  States,   176  F.  2d  317   (C.  A. 
10,  1949). 

It  is  noted  in  a  recent  narcotic  conspiracy  case.  United 
States  V.  Sansone,  231  F.  2d  887,  893  (C.  A.  2,  1956), 
a  discussion  of  the  settled  principles  applying  to  the  acts 
and  declarations  of  co-conspirators  after  which  observa- 
tions the  court  states  (p.  893)  : 

"Nor  does  it  make  any  difference  that  when  the 
evidence  concerning  the  sale  of  July  3  was  intro- 
duced, the  prosecution  had  not  yet  proved  appellant's 
connection  with  the  conspiracy.  The  order  in  which 
evidence  is  received  is  within  the  discretion  of  the 
trial  court." 

The  Sansone  case  is  of  additional  interest  in  connec- 
tion with  the  instant  case,  for  alike  here,  in  the  Sansone 
case,  a  card  with  a  telephone  number  on  it  was  obtained 
by  the  arresting  officer,  and  was  introduced  into  evidence. 
A  motion  to  suppress  such  card  was  denied  on  the  grounds 
of  being  untimely. 
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In  concluding  this  subject  and  the  consideration  to  be 
given  to  the  part  played  by  each  conspirator  the  follow- 
ing language  is  appropriate : 

"Phelps  V.  United  States,  160  F.  2d  858,  867, 
868  (C.  A.  8): 

"Once  there  is  satisfactory  proof  that  a  conspiracy 
has  been  formed,  the  question  of  a  particular  de- 
fendant's connection  with  it  may  be  merely  a  matter 
of  whether  the  stick  fits  so  naturally  into  position 
in  the  fagot  as  to  convince  that  it  is  a  part  of  it.  It 
is  therefore  possible  for  the  circumstances  on  an 
individual  defendants  participation  in  an  established 
conspiracy  to  become  substantial  from  their  weight 
in  position  and  context,  though  in  abstraction  they 
may  seem  only  slight.     .     .     ." 

An  illustration  of  an  unknown  party  who  may  be  con- 
sidered a  co-conspirator  and  whose  acts  were  binding 
on  named  defendants  is  the  case  involving  the  "tail  car," 
United  States  v.  Harrison,  121  F.  2d  930,  934  (C.  A.  3)  : 

"Finally,  the  appellant  protests  the  admission  by 
the  truck  driver  concerning  the  'tail'  car  and  the 
warning  given  by  its  occupants  that  the  truck  was 
being  followed.  The  trial  judge's  remark  that  *I 
think  the  jury  is  entitled  to  infer  that  they  were  co- 
conspirators from  their  actions'  is  claimed  to  be 
prejudicial.  Like  the  evidence  of  the  failure  to  re- 
port the  sugar  sale,  the  testimony  about  the  'tail' 
car  was  circumstantial  evidence  of  the  common  de- 
sign. That  these  unknown  parties  were  co-conspira- 
tors might,  of  course,  be  inferred  from  the  circum- 
stances and  did  not  have  to  be  directly  proved.  Un- 
known conspirators  may  be  indicted  along  with  named 
conspirators.  The  acts  of  any  co-conspirator  are 
admissible  against  all  even  when  the  actors  are  not 
indicted,  and  even  though  the  accused  was  not 
present." 
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Conclusion. 

It  is  respectfully  submitted  that  the  judgment  should 
be  affirmed. 

Respectfully  submitted, 

Laughlin  E.  Waters, 

United  States  Attorney, 
Louis  Lee  Abbott, 

Assistant  U.  S.  Attorney, 
Chief,  Criminal  Division, 
Norman  W.  Neukom, 

Assistant  U.  S.  Attorney, 
Chief  Trial  Attorney. 

Attorneys  for  Appellee. 
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In   the   United   States   District   Court,   Southern   District 
of  CaHfornia,  Central  Division. 

United  States  of  America,  plaintiff,  vs.,  Howard  \'iii- 
cent  Perno,  Robert  Brown,  Frank  Willie  Greer,  Jr.,  Juan 
Jose  Flores,  Salomon  Rodrigo  Sandez,  Jr.,  Golden  Esther 
Elliott,  and  Eddie  Sonnelli,  Defendants.  No.  24, 255- 
Criminal. 

Honorable  Leon  R.  Yankwich,  Judge  Presiding. 
APPEARANCES : 


For  the  Plaintiff 


For  the  Defendant: 
Howard  Vincent  Perno 


For  the  Defendant: 
Robert  Brown: 

For  the  Defendant: 
Frank  Willie  Greer, 
Jr.: 


For  the  Defendant: 
Juan  Jose  Flores: 


Laughlin  E.  Waters,  Esq. 
United  States  Attorney 
By  James  R.  Dooley,  Esq. 
Assistant  United  States 
Attorney 

Paul  Magasin,  Esq.  and 

Leo  K.  Gold,  Esq. 

300  South  Beverly  Drive, 

Suite  209 
Beverly   Hills,   California. 
Roland  Wilson,  Esq. 
565  West  5th  Street 
San  Pedro,  California. 
Herman  A.  English,  Esq. 
By  Theodore  J.  Elias, 

Esq. 
1570  East  103rd  Street 
Los  Angeles,  California. 
Theodore  J.  Elias,  Esq. 
416   West   8th    Street,    Room 

1212 
Los  Angeles,  California. 


For  the  Defendant: 
Salomon  Rodrigo 
Sandez,  Jr. : 

For  the  Defendant: 
Golden  Esther  Elliott: 
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Paul  Angelillo,   Esq. 
408  South  Spring  Street, 

Room  205 
Los  Angeles,  California. 
Max  Bamberger,  Esq. 
650  South  Grand  Avenue, 

Room  914 
Los  Angeles,  California 


ALSO  PRESENT: 
Armida  Bay,  Spanish  Interpreter. 

Los  Angeles,  California,  Monday,  May  23,  1955.  10:00 
A.  M. 


(Other  cases  called.) 

The  Court:  Now,  I  think  we  had  better  take  up  the 
criminal  matter,  gentlemen,  because  these  other  matters 
may  take  a  little  time. 

Let's  take  up  the  criminal  matter,  gentlemen.  United 
States  against  Perno,  and  others. 

The  Clerk:  Case  24,255,  United  States  against  How- 
ard Vincent  Perno,  Robert  Brown,  Frank  \\'illie  Greer, 
Jr.,  Juan  Jose  Flores,  Salomon  Rodrigo  Sandez,  Jr.,  Gold- 
en Esther  Elliott. 

The  Court:     And  there  is  one  other. 
And  Eddie  Sonnelli. 
All  right.    Which  one  is  Eddie  Sonnelli? 


The  Clerk: 
The  Court 
Is  he  here? 
The  Clerk: 
The  Court 


I  understand  he  is  a  fugitive. 
A  fugitive.     Now,  gentlemen,  this  matter 
is  up  here  for  plea.     As  I  understand  it,   they  did  not 
plead  in  Judge  Hall's  court,  and  will  plead  here. 
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The  Clerk:  Are  those  your  true  names,  as  called,  all 
of  you? 

Defendants :     Yes,  sir. 

The  Clerk:  Xow.  I  have  attorney  Roland  \\'ilson 
represents  Robert  Brown.    Is  that  right? 

Mr.  Wilson:     That  is  correct. 

The  Clerk:     And  Leo  K.  Gold  represents  Perno? 

Mr.  Magasin:  And  I  also,  Paul  Magasin,  on  behalf  of 
Perno. 

The  Clerk :     And  who  ? 

Mr.  Magasin:     Paul  Magasin,  ]M-a-g-a-s-i-n. 

The  Clerk :  Herman  English  represents  Frank  W. 
Greer,  Jr.? 

Mr.  Elias :  ]\Iay  I  say  about  that  that  Air.  English  was 
required  to  be  in  another  court.  I  am  representing  another 
defendant,  and  he  asked  me  to  appear  for  ]\Ir.  Greer  for 
the  purpose  of  entering  a  not  guilty  plea. 

The  Clerk:     What  is  your  name,  please? 

Air.  Elias :     Aly  name  is  Theodore  Elias. 

The  Clerk:  And  you  are  representing  another  defen- 
dant here?     You  represent  Air.  Flores? 

Mr.  Elias :     That  is  correct. 

The  Clerk:     And  Paul  Angelillo  for  Sandez? 

Mr.  Angelillo:     That  is  right. 

The  Clerk:  Counsel,  do  each  of  you  have  a  copy  of  the 
indictment  ? 

Air.  Alagasin:  I.  on  behalf  of  Air.  Perno,  waive  read- 
ing it. 

The  Clerk:     Waive  reading  of  the  indictment? 
Mr.  Angelillo:     Waive  the  reading  for  Sandez. 
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Mr.  Elias:  Waive  the  reading  on  behalf  of  Greer  and 
Flores. 

Air.  Wilson :     ^^'aive  on  behalf  of  Brown. 

]Mr.  Bamberger:  Waive  reading  on  behalf  of  the  de- 
fendant Golden  Esther  Elliott. 

The  Clerk:  All  right.  Do  you  have  Perno  here?  I 
will  take  Perno  first. 

The  Court:     Ah  right. 

The  Clerk:  'Mr.  Perno,  what  is  your  plea  to  Count  1 
of  the  indictment? 

Defendant  Perno:     Not  guilty. 

The  Clerk:     AA'hat  is  your  plea  to  Count  2? 

Defendant  Perno:     Not  guilty. 

The  Clerk :     What  is  your  plea  to  Count  3  ? 

Defendant  Perno:     Not  guilty. 

The  Clerk:     What  is  your  plea  to  Count  4? 

Defendant  Perno:     Not  guilty. 

The  Clerk:     A\'hat  is  your  plea  to  Count  5? 

Defendant   Perno:      Not   guilty. 

The  Clerk:    AVhat  is  your  plea  to  Count  6? 

Defendant  Perno :     Not  guilty. 

The  Clerk:     A\'hat  is  your  plea  to  Count  10? 

Defendant  Perno:     Not  guilty. 

The  Clerk:  Air.  Brown.  Robert  Brown,  what  is  your 
plea  to  Count  4  of  the  indictment? 

Defendant  Brown:     Not  guilty. 

The  Clerk:     And  what  is  your  plea  to  Count  10? 

Defendant   Brown:      Not  guilty. 

The  Clerk:  Frank  Willie  Greer,  Jr.,  what  is  your  plea 
to  Count  4  of  the  indictment? 
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Defendant  Greer:     Not  guilty. 
The  Clerk:    And  what  is  your  pica  to  Count  10? 
Defendant  Greer:     Not  guilty. 

The  Clerk:     Juan  Jose  Flores,   what   is  your   plea  to 
Count  8  of  the  indictment? 
Mr.  Wilson:     Wait  a  minute. 

(Thereupon  the  interpreter  came  forward.) 

The  Court:  Was  the  interpreter  also  in  Judge  Hall's 
court  ? 

Mr.  Wilson:     Yes,  in  Judge  Hall's  court. 

The  Court :    We  just  want  to  make  sure.    All  right. 

Defendant  Flores  (Through  interpreter)  :     Not  guilty. 

The  Clerk:     What  is  your  plea  to  Count  9? 

Defendant  Flores  (Through  interpreter) :     Not  guilty. 

The  Clerk:     What  is  your  plea  to  Count  10? 

Defendant  Flores  (Through  interpreter) :     Not  guilty. 

The  Clerk:  Salomon  Rodrigo  Sandez,  Jr.,  what  is 
your  plea  to  Count  8  of  the  indictment? 

Mr.  Angelillo:  We  will  use  the  interpreter  again  for 
this  defendant. 

The  Court:     All  right. 

Defendant  Sandez  (Through  interpreter)  :     Not  guilty. 

The  Clerk:     What  is  your  plea  to  Count  9? 

Defendant  Sandez  (Through  interpreter) :     Not  guilty. 

The  Clerk:  And  what  is  your  plea  to  Count  10  of  the 
indictment  ? 

Defendant  Sandez  (Through  interpreter)  :     Not  guilty. 

The  Clerk :  Golden  Esther  Elliott,  what  is  your  plea  to 
Count  7  of  the  indictment? 

Defendant  Elhott:     Not  guilty. 


The  Clerk:     And  what  is  your  plea  as  to  Count  10? 

Defendant  Elliott:     Not  guilty. 

The  Clerk:  That  is  all  of  them,  your  Honor.  Eddie 
Sonnelli  is  a  fugitive. 

The  Court:  All  right.  Gentlemen,  the  case  was  sent 
over  here  with  the  understanding  that  we  have  a  plea 
entered,  and  that  I  find  a  trial  date.  I  told  Judge  Hall 
that  I  would  determine  whether  I  can  try  it,  or  someone 
else.  There  is  no  particular  judge  available  at  the  present 
time. 

How  long  will  this  case  take?  I  gather  all  of  these 
matters  arose  out  of  the  same  series  of  transactions? 

Mr.  Magasin:     Yes,  I  think  that  is  correct. 

The  Court:  What  was  the  maximum  estimate  for  the 
Government  ? 

Mr.  Magasin:  The  United  States  Attorney's  Office  is 
not  represented  here  at  the  moment,  if  your  Honor  please. 
The  assistant  or  deputy  who  was  in  court  is  not  here  now. 

The  Court:  Well,  he  should  be  here.  We  can't  go  on 
without  him.  I  could  go  on  with  the  arraignment  and 
plea,  but  somebody  should  have  called  my  attention  to 
that. 

Mr.  Angelillo:  I  think  an  estimate  was  made  as  to  a 
week  or  ten  days.     Is  that  correct,  Mr.  Magasin? 

Mr.  Magasin :  I  am  not  certain  who  made  that  estimate, 
but  somebody  did.  I  am  not  aware  who  made  that  esti- 
mate. 

The  Court:  Supposing  we  continue  it  to  next  Monday 
for  setting.  Before  we  do  that,  however,  you  ought  to  get 
the  United  States  Attorney  in  here. 

Mr.  Dooley:  Your  Honor,  I  will  go  up  and  see  who  has 
the  case. 
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The  Clerk:     It  shows  Bruce  Bevan  on  this  calendar. 

The  Court :  Well,  let  the  record  show  that  you  were 
present,  Mr.  Dooley,  and  you  have  been  here  for  the  pur- 
pose of  the  arraignment  and  plea. 

Mr.  Dooley:     Yes,  your  Honor. 

Mr.  Magasin:  Your  Honor,  there  is  something  here: 
The  defendant  Perno  tells  me  that  he  is  about  to  Ixi 
operated  on.  He  is  in  the  County  Jail,  and  he  has  a 
wound  in  his  lung,  and  he  is  expecting  to  have  surgery  in 
about  a  week,  so  it  may  be — I  wanted  to  call  that  to  the 
attention  of  the  court,  in  view  of  other  counsel  represent- 
ing other  defendants  here.  There  is  no  exact  time  as  to 
when  he  will  be  free.  He  just  called  this  to  my  attention 
at  this  moment. 

The  Court:  Supposing  we  continue  the  matter,  then, 
for  a  week,  gentlemen.  As  I  told  you  before,  I  could 
give  you  a  date  in  the  middle  of  June,  to  try  this  case,  and 
I  could  take  it  on  on  any  Tuesday,  either  the  14th  or  the 
21st  of  June.  It  is  better  to  start  it  earlier.  Of  course, 
if  he  is  waiting  his  turn,  you  cannot  tell.  You  may  not  be 
able  to  tell  when  they  will  be  able  to  get  around  to  it.  The 
difficulty  about  the  last  week  in  June  is  that  we  have 
obligatory  attendance  at  the  Judicial  Conference.  How- 
ever, if  we  set  it  now  for  the  14th  of  June,  we  have  got 
two  weeks  in  which  to  dispose  of  it,  two  full  weeks,  and 
if  the  matter  is  not  of  an  urgency,  that  will  put  him  in  the 
position  to  forego  the  operation,  unless  the  doctor  will 
send  up  a  certificate  saying  that  he  is  not  in  a  position  to 
go  on  with  the  trial. 

Mr.  Magasin:  Your  Honor,  he  has  just  really  told  me 
now  about  it,  and,  of  course,  he  is  not  medically  acquainted 
with  the  situation,  but  I  wanted  the  court  to  have  the 
information  I  do  have,  and  he  says  it  is  of  an  emergency 


namna:.  liut  vve  vdl  grQcura  aGtnal  medicail  acfiwiiiB  for  tiie 
aaimti  lieiwefim  now  amti  tiiK  nexti  hearing: 

THiff  Caurrtt::  Sogigoaff  wff  3Q1  iii  tioir  tinikil  om  t&a?  B4^i 
Tr&BiTi  iiff  itt  ^pi^rgp  tfiaC  liR  aaanrot  be:-  present.,  tfien:  the 
(giBSCiGni  mrr  osf  m^  dfiDarmine  wiili  be  whethBr  we  can:  go  on 
aas  mi  tfe^  <itiiB3i-  dkdanifeitSi.  (DE  cmurae,.  man55-  of  tfte  cfe- 
fenrtkni^  are:'  nsmedi  sea?  tB'  aorae'  g^  die^  CDimts  Qjify.  I 
aaftume  die??"  ane  aill  nsmed]  im  tiie  (ffiini^irracy^  GDunt. 

TIHe  dkflanifenta^  are  in:  ousm*^;.  am£  it  iH^  Qur  desire  to 
^rm.^  qjiicii;  triiail  TUto  is-  tdie^  rr^39Qiii  why  Jiiidgs  Hail 
o^lfeifl  me:^  <iffi  tiift^  benuh;.  snf  toilf  me^  afieuC  tfiaa 

Stig^ijssr  wff  sai  it  fcir  ttniail.  tfien;.  fcir  Tuesda.y,  June  the 
D4ttii.  SBtnil  ttieiE  iio  tiie:'  cmmfiticiiE  a^  iMs^  dn-tmidant  ia-  audi" 
ttist  Sk"  imiHt  hiBwe'  tiiis  an^sEj-  suf  Garamt  b^'  present, 
tfiem.  acff  amnra^.  wnr  wifl]  initornt  tfie:  court  ami  make  the 
imstiihin. 

Mr..  Mka^isit::  H  will]  irnfemx  t&sr  cnurt  accurately  a* 
smm  ss^  C  jhtaiii:  tte  iiifertnatibn;  amfl  II  think  we  can  obtain 
tfiff  inrkiirmaticm. 

HBff  Cnrantt::  i^co?  ^^otc  willing:  to  tafe  tiie  responsibility, 
Mrr:.  IDhwiby;.  (5€  n^resenting:  jomr  Qiirce? 

Mr..  IDHwib?".:  Yffl5>.  jrmir  McSTmir..  I  wouiii  like  to  get  t&e 
:iumtierr  qe  t3iiSi. 

'iniR'Cte&::    3f^255.. 

THiff  Camiti::  H  tfiiii&  JmS^  MM  iixfonneti  coraisel  that 
he^  wr5iiii£  Grry  tft^  ggt  gsrimebridy-  to>  Cry  it  ae*  rgiicfely"  as  pos- 
afllk  becan^^  f^t  tfle:^  fiact  chat  many  (s€  tflis  dfefenidants  are 
iin  jjail  sairfi  aannct  make:  b«nii 

UBem  iilD  any  unusuaii  oirciimstsaicB:  dewelbps,.  you.  may 
fee  me?  IkiBW".. 

Y(5ii3  rniBS^'  nsranTWff  tfls?  prisraners,.  gsntiieraen^.  without 
waiting"  tbtr  tfe  onunt  m^  sc^Mtnn. 


CKKTiFlCATE. 

1  hereby  certify  that  I  am  a  duly  aj^x^inted,  qualified 
and  actinj(  official  anirt  rejy^rter  of  the  Unjie<l  Stat*:* 
District  Ojurt  for  the  S^yuthern  District  of  California. 

I  further  certify  that  the  forej^oinj^  ife  a  trtac  and  c^yf- 
rect  transcript  of  the  jjnxxi^dinj^fe  had  in  the  ali^yve  entitled 
cause  f/n  the  date  or  <latcs  fcj->ecific<l  therein,  and  that  kaid 
transcript  is  a  true  and  corrtxl  trans»cripli'^  of  my  fctcno- 
graphic  notes. 

fJated  at  Los  Anj^c-lfrs,  California,  this  Olh  day  of  June, 
A.  D.  1956. 

OffJcia]  i<<r]y>»ri/rr. 
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UxiTED  States  csp  Amssica^ 


App«fti   From  tlK  Uutttd   S^tes   Dcsctict  Covt  lor  ^m 
Sovdwni  DisicHct  of  C^ifc«nuat   C«aftnl  IK««si«l 


The  appieHie^  heneby  pmtk«s  thxs  Hooon^  Coort  tor 

-  reheiarmg  of  th^  withm  apf^stl.  the  jxn^roeat  ott  4(^eal 

ewni  haWng  bet:n  dated  Xovieffibi^  2S.  195o.  and  *&  ex- 

;etis)Oii  of  time  t^^r  nKt^  <xt  this  petitk«i  haxii^  been 

granted  to  January  Jic\  1957. 

The  Langmge  o£  the  Opiiuon  May  Be  N^tnterpreted 
.^.s  ?.  "^     ulktion  o£  «  Wdll-Esti^b&lied  Prinoqple. 

It  i^  .  rtwit  thfe  Cowt  ^  K*  mt^@Eid  to 

n^Nidiate  ;:u  ^<ul^vi;^4x^  principle  that  undH^  pfv:>¥iar  dr- 
v^mostances  the  acts  and  dedarations  of  a  eoofederate  at^ 
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competent  evidence  in  a  crime  charging  a  substantive  of- 
fense, when  such  offense  is  participated  in  by  two  or  more 
persons  and  the  act  or  declaration  is  shown  to  be  that 
of  a  participating  confederate.  This  principle  we  respect- 
fully request  the  Court  to  discuss. 

Preliminary    Statement. 

This  Court  has  affirmed  the  conviction  of  Appellant 
Sandez  as  to  Coimt  10,  the  conspiracy  count.  This  Court 
has  reversed  the  conviction  of  Sandez,  charged  with  two 
substantive  counts,  namely.  Count  8,  relating  to  importa- 
tion, and  Count  9,  relating  to  transportation  of  narcotics. 
This  Court  has.  among  other  things,  in  its  opinion  prob- 
ably quite  properly  held  that  under  the  facts  of  this  case 
there  was  not  sufficient  corroboration  of  the  admissions 
made  by  Sandez  to  corroborate  the  substantive  counts. 

Discussion  and  Argument. 

In  this  petition  for  rehearing  we  are  not  challenging 
the  reversal  had  of  the  two  substantive  counts,  i.  e.,  Counts 
8  and  9;  but  we  are  asking  that  clarification  be  had  so 
that  the  language  of  this  opinion  may  not  be  construed 
as  a  repudiation  of  the  established  principle  of  law  that 
under  proper  circumstances  a  declaration  and  acts  of  a 
confederate  are  applicable  in  proof  of  a  substantive  count, 
and  that  such  principle  is  not  confined  to  prosecutions  for 
conspiracy. 

In  the  slip  opinion  of  this  Court,  on  page  1 1  thereof,  the 
following  is  noted: 

"Conversation  Number  1,  made  by  a  conspirator 
during  the  course  of  the  conspiracy  would  be  bind- 
ing on  Sandez  insofar  as  Count  10  is  concerned, 
but  not  as  to  the  substantive  counts/^  (Emphasis 
ours. ) 


TJttt  ogmkfSL  fartaer  —.--—^  -  '2ns  sabjevt  .-  _ic  irst 
tritt  ^ors^T^h  Ott  pas':      ^    . _    .itr  ^ifp  ouimi?ii.  tire  !a5t 

TTfee  ccTivCT^aS.Ti  tbi^r';   ref erred  try  is  destgnaced  on 

rase  ?  :f  t!ie  ocTEi»?ii  as  "Xbmrersaticn  N^mrD^r  l."*  T^is 

^  •^le  cciiversat!»?c  that  occurred  on  the  rrnrming:  '^f  A^r3 

5.  1955.  hz  a  ro*?ir  ?f  tbe  Cccstaixe  Hrtei  in  Pa^aoeca. 

,'-      rr-ra.     It  pertained  ta  a  ccir/ersaricn  between  the 

-CTKCtrarrr  Perm?,  and  ibs  narcjcic  agent,  tae  witness 

XJ.t3. 

1:  is  t'v  be  rcserv?:-»-  icmz  ir:e  ceitncanc  Perm?  was  net 
":.n::ez  x?  i  ;.':-;--  "  "he  ?tic>-  '-  :  cctaits  S  and  9. 
_:  is  ?t2r  ^*"- 1;  .  :  "b?  :^..   .  :^:  be  was  n»?c  5C 

cairec  i5  a  def- >til  bis  act  and  c^^araSm 

t!^^n  3n»l  ther-e  rriaie  coold  be  biniiins:  as  an  act  or  ckoara- 
.12  ?f  me  rf  :he  rartses  m  reference  to  a  comrnoit  crtm- 
,xl  ?bfect.  wbere  as  here,  two  or  ns^re  persons  are  as- 
?cciare»d  together  for  tifee  same  ittesal  ptrrpcse. 

i      It  is.  bowever.  also  otxr  view  tnat  ^-  rk-is  j-j^se  was  tr^oT, 

nanieh\  bv  an  overs^bt  or  omiss^^c  on  ^5e  part  oi  xix 
p-  ^ : .  .-  vpecincalbr  call  the  C:^t2rt^>  attent»tt  v>  tbe 

■  -t  Grvemnzent?  rr--    -^   ."  ""-"^■:^?n:  widt  this 

_-, __    f  Perci?.  a^d  to  su:.  _  :    .      .   .   art  apf«ro|«rir- 

ar?  rr-^^t-tsctJons  which:  dearly  presented  to  the  ranr  the 
pr  :  ?f  law  that  dedaratJOES  of  a  confederate  are  not 

c.  :o  prosectiricGS  for  cocsptracy  alooe.  that  the  re^ 

^se  coojats  was  proper,  and  that  ^aeider  stach 
::siances  the  conversatioo  <jtes^33ated  a>  "^Cocversa- 
rj-c  N^32>ber  F^  shottki  Qsc>t  be  cocstrwd  to  bofeter  the 
e^:^^^.^  as  to  the  sabsttuattYe  ootr^rs  that  thfe  Cocrt  has 
r-c:.__    reversed. 


It  appears,  however,  that  since  this  Court  and  other 
Federal  Courts  have  for  years  applied  the  rule  that  the 
declarations  of  a  confederate,  or  one  found  to  be  occupying 
a  position  similar  to  a  co-conspirator,  are  properly  admis- 
sible against  another  where  the  charge  is  only  that  of  a 
substantive  offense,  we  suggest  that  if  this  Court  deems  it 
proper  to  grant  this  petition  for  a  rehearing  the  language 
of  the  opinion  be  clarified  so  that  it  will  not  be  construed 
as  a  repudiation  of  this  rule. 

The  rule,  as  we  understand  it,  has  been  succinctly  stated 
as: 

"The  notion  that  the  competency  of  the  declaration 
of  a  confederate  is  confined  to  prosecutions  for  con- 
spiracy has  not  the  slightest  basis;  their  admission 
does  not  depend  upon  the  indictment,  but  is  merely 
an  incident  of  the  general  principle  of  agency  that 
the  acts  of  any  agent,  within  the  scope  of  his  author- 
ity, are  competent  against  his  principal." 

United  States  v.  Olweiss  (2  Cir.  1943),  138  F.  2d 
798,  799,  800,  cert.  den.  321  U.  S.  744. 

Or,  as  otherwise  stated,  it  seems  to  be  generally  held 
that  a  conspiracy  may  be  shown,  so  as  to  render  admis- 
sible evidence  of  the  acts  or  statements  of  a  confederate 
or  co-conspirator,  although  no  conspiracy  is  charged  in 
the  indictment. 

In  our  initial  "Appellee's  Brief"  commencing  on  page] 
34  we  have  collected  a  group  of  cases  which  we  feel  sup-| 
ports  this  proposition  under  the  sub-heading: 

"A.  Declarations  of  Confederates  are  not  Con- 
fined to  Prosecutions  for  Conspiracy." 

Without  repeating  the  authorities  there  noted,  and  with] 
the  desire  to  not  unduly  burden  this  petition,  it  is  never- 
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theless  thoug-ht  helpful  to  submit  the  following;-  discussion 
and  authorities  concerning  this  proposition :  1 1  American 
Jurisprttdcncc,  p.  568;  Conspiracy,  Sec.  2>7. 

".  .  .  The  rule  seems  to  be  well  established  that, 
upon  the  trial  of  an  indictment  for  a  crime,  evidence 
is  admissible  to  prove  a  conspiracy  to  commit  the 
crime  chart^ed,  although  the  conspiracy  is  not  charged 
in  the  indictment.  This  is  permitted  not  for  the 
purpose  of  allowing  a  conviction  for  a  crime  not  spe- 
cifically charged,  but  merely  to  show  the  intent  with 
which  the  parties  acted."  Furthermore,  it  has  been 
held  that  the  crime  contemplated  by  the  conspiracy 
need  not  be  the  identical  ofifense  charged  in  the  in- 
dictment or  even  a  similar  one,  if  the  ofifense  charged 
in  the  indictment  is  one  which  might  have  been  con- 
templated as  a  result  of  the  conspiracy. ^^ 

"Evidence  of  a  conspiracy  between  the  defendant 
and  other  persons  has  been  held  to  be  admissible  al- 
though the  other  conspirators  are  not  joined  in  the 
indictment  or  information  and  no  conspiracy  is 
charged  therein.^^  Consequently,  since  evidence  to 
show  a  conspiracy  to  commit  the  crime  charged  in  an 
information  may  be  admitted  without  any  averment 
of  conspiracy,  an  allegation  in  an  information  for 
robbery  to  the  effect  that  the  defendant  entered  into 
a  conspiracy  with  certain  named  persons  for  the 
commission  of  the  offense  may  be  treated  as  surplus- 
age and  evidence  may  be  introduced  showing  a  con- 
spiracy between  the  defendant  and  persons  other  than 
those  named  in  the  information.^^     .     .     ." 


^Citing  various  state  cases. 


^2  Annotation 
^^Annotation 
^^Annotation 


66  A.  L.  R.  1312. 
66  A.  L.  R.  1312. 
66  A.  L.  R.  1313. 


We  also  invite  attention  to  a  discussion  of  this  subject 
contained  in  66  A.  L.  R.  1311:  Annotation.  Instruction 
on  evidence  as  to  conspiracy  where  there  is  no  charge  of 
conspiracy  in  indictment  or  information,  page  1312. 

"Evidence  of  a  conspiracy  between  the  defendant 
and  other  persons  has  been  held  to  be  admissible,  al- 
though the  other  conspirators  are  not  joined  in  the 
indictment  or  information,  and  no  conspiracy  is 
charged  therein.  State  v.  Ruck  (1906),  194  Mo.  416, 
92  S.  W.  706,  5  Ann.  Cas.  976  (assault  with  intent 
to  kill);  State  v.  Kennedy  (1903),  177  Mo.  98,  75 
S.  W.  979  (murder);  State  v.  Sykes  (1905),  191 
Mo.  62,  89  S.  W.  851  (rape) ;  And  see  Gill  v.  State 
(1894),  59  Ark.  422,  27  S.  W.  598,  infra.  But  see 
Taylor  v.  Com.  (1906),  28  Ky.  L.  Rep.  819,  90  S.  W. 
581,  infra,   III." 

And  at   1313: 

"It  is  generally  held  that  a  conspiracy  may  be 
shown,  so  as  to  render  admissible  evidence  of  the  acts 
or  statements  of  the  defendant's  co-conspirators,  al- 
though no  conspiracy  is  charged  in  the  indictment  or 
information.    (Citing  cases.)" 

The  rule  as  here  discussed  has  been  cited  in  various  civil 
and  criminal  cases  since  the  date  of  its  rendition,  and  vari- 
ous reasons  have  been  given  for  it.  Some  base  it  on  con- 
spiracy, even  though  not  alleged,  others  base  it  on  the  prin- 
ciple of  res  gestae,  and  still  others  on  agency  or  partner- 
ship. 

In  Hitchman  Coal  &  Coke  Co.  v.  Mitchell  (1917),  245 
U.  S.  229,  at  249: 

".  .  .  In  order  that  the  declarations  and  conduct 
of  third  parties  may  be  admissible  in  such  a  case,  it 
is  necessary  to   show  by   independent   evidence   that 
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there  was  a  combination  between  them  and  defen- 
dants, but  it  is  not  necessary  to  show  by  independent 
evidence  that  the  combination  was  criminal  or  other- 
wise unlawful.  The  element  of  illegality  may  be 
shown  by  the  declarations  themselves.  The  rule  of 
evidence  is  commonly  applied  in  criminal  cases,  but 
is  of  general  operation;  indeed,  it  originated  in  the 
law  of  partnership.  It  depends  upon  the  principle 
that  when  any  number  of  persons  associate  themselves 
together  in  the  prosecution  of  a  common  plan  or  en- 
terprise, lawful  or  unlawful,  from  the  very  act  of 
association  there  arises  a  kind  of  partnership,  each 
member  being  constituted  the  agent  of  all,  so  that 
the  act  or  declaration  of  one,  in  furtherance  of  the 
common  object,  is  the  act  of  all,  and  is  admissible 
as  primary  and  original  evidence  against  them.  .  .  . 
(Citing  cases.)" 

In  Tiickerman  v.  United  States  (6  Cir.  1923),  291  Fed. 
958,970,  the  Court  said: 

**.  .  .  It  is  the  general  rule  that  where  two  or 
more  persons  are  associated  for  the  same  illegal  pur- 
pose, and  even  where  the  indictment  does  not  charge 
conspiracy,  any  act  or  declaration  of  one  of  the  parties 
in  reference  to  the  common  object,  and  forming  part 
of  the  res  gestae,  may  be  given  in  evidence.  Amer- 
ican Pur.  Co.  V.  U.  S..  2  Pet.  358,  365,  7  L.  Ed.  450; 
Niidd  V.  Burrows,  91  U.  S.  426,  23  L.  Ed.  286." 

Cossack  V.  United  States  (9  Cir.  1936),  82  F.  2d  214, 
cert.  den.  298  U.  S.  678,  at  page  216,  quotes  from  the 
language  of  the  Vilson  case  (61  F.  2d  901,  C.  A.  9.  1932), 
and  continues: 

"When  it  is  established  that  persons  are  associated 
together  to  accompHsh  a  crime  or  series  of  crimes, 
then  the  admissions  and  declarations  of  one  of  such 
confederates  concerning  the  common  enterprise  while 
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the  same  is  in  progress,  are  binding  on  the  others. 
It  is  not  the  name  by  which  such  a  combination  is 
known  that  matters,  but  whether  such  persons  are 
working  together  to  accompHsh  a  common  result. 
*  *  *  The  legal  principle  governing  in  cases  where 
several  are  connected  in  an  unlawful  enterprise  is  that 
every  act  or  declaration  of  one  of  those  concerned 
in  the  furtherance  of  the  original  enterprise  and  with 
reference  to  the  common  object  is,  in  contemplation 
of  law,  the  act  or  declaration  of  all.  *  *  *  15 
C.  J.  sec.  1283,  p.  646. 

"The  common  object  of  persons  associated  for  il- 
legal purposes  forms  part  of  the  res  gestae,  and  acts 
done  with  reference  to  such  object  are  admissible, 
though  no  conspiracy  is  charged.  Vilson  v.  U.  S., 
(supra);  Sprinkle  v.  U.  S.  (C.  C.  A.),  141  Fed. 
811." 

Accord : 

Coplin  V.  United  States  (9  Cir.   1937),  88  F.  2d 
652,  661 ; 

Beldon  v.  United  States  (9  Cir.   1951),  223  Fed. 
726,  730; 

United  States  v.   Food  &   Grocery  Bureau    (So. 
Cal.  1942),  43  Fed.  Supp.  966,  969. 

In  the  case  of  Lee  Dip  v.  United  States,  92  F.  2d  802, 
803  (C.  A.  9,  1937),  which  concerns  itself  with  a  narcotic 
offense : 

".  .  .  Had  the  two  been  jointly  indicted,  the 
evidence  complained  of  would  have  been  properly 
admitted  as  against  both.  No  conspiracy  was  charged, 
but  there  was  sufficient  evidence  from  which  to  infer 
that  one  existed  in  fact.  Where  there  is  proof  of  con- 
cert of  action  between  two  or  more  persons  in  the 
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commission  of  an  offense,  the  acts  and  declarations 
of  one  are  admissible  against  the  other,  although  no 
conspiracy  has  been  charged.  Robinson  v.  United 
States  (C  C.  A.  9),  33  F.  (2d)  238;  Sprinkle  v. 
United  States  (C.  C  A.  4),  141  F.  811;  Vilson  v. 
United  States  (C.  C.  A.  9),  61  F.  (2d)  901  ;  Cossack 
V.  United  States  (C  C  A.  9),  82  F.  (2d)  214." 

To  similar  effect: 

Shockley  v.   United  States  (C.  A.  9,   1948),   166 
F.  2d  704,  at  p.  715; 

Davis  V.  United  States  (C.  A.  5,  1926),  12  F.  2d 
253,  at  p.  257. 

Conclusion. 

It  is  respectfully  suggested  that  if  this  Honorable  Court 
grants  a  rehearing,  v/hich  is  here  sought,  that  a  subse- 
quent opinion  discuss  the  principle  that,  under  proper  cir- 
cumstances, the  acts  and  declarations  of  a  confederate  are 
competent  evidence  in  offenses  other  than  conspiracy. 

Respectfully  submitted, 

Laughlin  E.  Waters, 
United  States  Attorney, 

Louis  Lee  Abbott, 

Chief,  Criminal  Division, 
Assistant  U.  S.  Attorney, 

Norman  W.  Neukom, 
Chief  Trial  Attorney, 
Assistant  U.  S.  Attorney, 

Attorneys  for  Appellee. 
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Certificate  of  Counsel. 

Xorman  \V.  Xeukom,  one  of  the  Attorneys  for  the 
Appellee,  hereby  certifies  that  in  his  opinion  the  above  peti- 
tion for  rehearing  is  well  founded  and  is  not  interposed 
for  delay. 

Norman  W.  Neukom. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Hawaii 

Civil  No.  1444 

RICHARD  MEREDITH  SCRUGGS,  CAROL 
ELIZABETH  SCRUGGS,  ATLEE  GAIL 
SCRUGGS,  MERI-JO  ABRAMS  and  LOUIS 
EDMUND  ABRAMS,  Plaintiffs, 

vs. 

JAMES  MEREDITH,  Defendant. 

COMPLAINT 

Plaintiffs  Richard  Meredith  Scruggs,  Carol 
Elizabeth  Scruggs,  Atlee  Gail  Scruggs,  Meri-Jo 
Abrams  and  Louis  Edmund  Abrams  complain  of 
James  Meredith,  defendant  above  named,  and  re- 
spectively show  as  follows: 

I. 

Plaintiffs  are  all  minors;  Richard  Meredith 
Scruggs  and  Card  Elizabeth  Scruggs  are  residents 
of  the  State  of  California,  and  bring  this  action 
through  Louis  J.  Abrams,  their  guardian  ad  litem; 
Atlee  Gail  Scruggs,  Meri-Jo  Abrams  and  Louis  Ed- 
mund Abrams  are  residents  of  the  Territory  of 
Hawaii,  and  bring  this  action  through  Louis  J. 
Abrams,  their  guardian  ad  litem;  defendant  is  a 
resident  of  the  State  of  Louisiana. 

11. 

At  all  times  herein  mentioned,  the  United  States 
of  America  was  the  owner  of  a  certain  motor  ve- 
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hide,  to-wit:  a  1952  Fargo  Truck,  bearing  United 
States  Government  registration  license  No.  95- 
03487;  on  the  5th  day  of  August,  1953,  said  owner 
did  permit  and  authorize  defendant  to  drive  said 
motor  vehicle,  and  defendant  did  so  drive  said 
motor  vehicle  in  a  general  ewa  direction  on  Kalani- 
anaole  Highway,  a  public  street  in  Honolulu,  City 
and  County  of  Honolulu,  Territory  of  Hawaii,  in 
a  heedless,  careless,  reckless  and  negligent  manner, 
without  regard  for  the  lives  and  safety  of  others 
who  might  be  using  said  highway  in  the  vicinity  of 
No.  5312  Kalanianaole  Highway. 

III. 

At  the  said  time  and  place  Elizabeth  Cox  Abrams, 
mother  of  plaintiffs,  was  a  passenger  in  a  motor 
vehicle  being  driven  by  her  husband,  Louis  J. 
Abrams  (father  of  plaintiffs  Meri-Jo  Abrams  and 
Louis  Edmund  Abrams  and  stepfather  of  plain- 
tiffs Richard  Meredith  Scruggs,  Carol  Elizabeth 
Scruggs  and  Atlee  Gail  Scruggs),  and  defendant,  so 
operating  said  motor  vehicle  in  a  reckless  and 
negligent  manner  as  aforesaid,  caused  the  same  to 
come  into  contact  with  the  motor  vehicle  then  being 
driven  by  said  Louis  J.  Abrams  with  great  force 
and  violence,  thereby  inflicting  upon  said  Elizabeth 
Cox  Abrams  numerous  and  multiple  serious  in- 
juries, some  of  which  are  permanent,  and  requiring 
extensive  surgery,  medical  attention  and  hospitali- 
zation. 

Said  Elizabeth  Cox  Abrams  has  been  unable  to 
attend  to  her  profession  since  May  1,   1954  iintil 
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this  date  as  a  direct  and  proximate  result  of  the 
negligence  of  defendant  as  aforesaid,  resulting  in 
loss  to  plaintiffs  of  sui)port,  maintenance,  education, 
nurture,  care,  and  training  which  their  mother 
would  have  given  them  during  said  x)eriod,  all  to 
their  damage  in  the  sum  of  $100,000.00. 

IV. 

The  said  injuries  to  Elizabeth  Cox  A])rams  have 
been  of  such  nature  as  to  have  required  hospitaliza- 
tion at  a  local  hospital  and  requiring  convalescence 
since  August  5,  1953  to  the  date  hereof;  said  in- 
juries have  necessitated  a  trip  to  the  mainland 
United  States  to  the  Mayo  Clinic  in  Rochester, 
Minnesota,  for  delicate  surgery;  during  the  said 
hospitalization  both  locally  and  on  the  mainland 
United  States,  plaintiffs  were  partially  deprived  of 
the  association,  care,  attention,  acts  of  kindness  and 
the  comfort  and  solace  of  her  society; 

During  the  period  from  August  5,  1953  to  the 
date  hereof,  plaintiffs  have  been  partially  deprived 
of  the  association,  care,  attention,  acts  of  kindness 
and  the  comfort  and  solace  of  her  society,  by  reason 
of  the  partial  disability  to  their  mother  caused  by 
the  injuries  aforesaid,  and  plaintiffs  will  continue  to 
be  i:>artially  deprived  of  the  association,  care,  at- 
tention, acts  of  kindness  and  the  comfort  and  solace 
of  her  society,  by  reason  of  the  permanent  nature 
of  said  disability  to  their  mother; 

All  of  the  foregoing  are  to  the  damage  of  plain- 
tiffs, as  they  say,  in  the  simi  of  $25,000.00. 
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Wherefore,  plaintiffs  demand  judgment  against 
defendant  in  the  smn  of  $131,000.00,  together  with 
costs  and  such  other  and  further  relief  as  may  be 
meet  and  just. 

Dated  at  Honolulu,  Territory  of  Hawaii,  this  4th 
day  of  August,  1955. 

/s/  LOUIS  J.  ABRAMS, 
Guardian  ad  litem  of  Richard  Meredith  Scruggs, 
Carol  Elizabeth  Scruggs,  Atlee  Gail  Scruggs, 
Meri-Jo  Abrams  and  Louis  Edmund  Abrams, 
Plaintiffs. 

Duly  Verified. 

[Endorsed]  :   Filed  August  4,  1955. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 

The  defendant  moves  the  Court  as  follows; 

To  dismiss  the  action  because  the  complaint  fails 
to  state  a  claim  against  defendant  upon  which  relief 
can  be  granted. 

Dated:   Honolulu,  Hawaii,  August  23rd,  1955. 

/s/  THOMAS  M.  WADDOUPS, 

Attorney  for  Defendant 

ROBERTSON,  CASTLE  &  ANTHONY, 

Of  Counsel 

Acknowledgment  of  Service  attached. 
[Endorsed]:    Filed  August  23,  1955. 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  James  Meredith,  defendant  above 
named,  and  in  answer  to  complaint  herein,  respect- 
fully shows: 

1.  That  he  is  without  sufficient  information  to 
form  a  belief  as  to  the  truth  of  paragraph  I  of  said 
comjjlaint  and  leaves  plaintiffs  to  their  proof 
thereof. 

2.  That  he  is  without  sufficient  information  to 
form  a  belief  as  to  the  truth  of  the  allegations  of 
ownership  of  the  vehicle  mentioned  in  paragrajjh 
II  of  the  complaint,  admits  that  he  was  driving  it  on 
August  5,  1953,  but  denies  that  he  was  in  any  way 
heedless,  careless,  reckless  or  negligent  in  the  man- 
ner of  its  operation. 

3.  That  he  is  without  sufficient  information  to 
form  a  belief  as  to  the  truth  of  the  allegations  of 
family  relationship  contained  in  paragraph  III  of 
the  complaint  and  leaves  plaintiffs  to  their  proof 
thereof;  denies  all  allegations  of  reckless  negligence 
or  carelessness  contained  in  said  complaint;  and 
denies  the  remainder  of  paragraph  III  of  said  com- 
plaint. 

4.  That  he  is  without  sufficient  information  to 
form  a  belief  as  to  the  truth  of  the  balance  of  said 
complaint  and  leaves  plaintiffs  to  their  proof 
thereof. 

5.  That  all  matters  contained  in  said  complaint 
which  are  not  specifically  herein  admitted  are  denied. 
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First  Defense 

That  the  proximate  cause  of  any  injuries  sus- 
tained by  the  alleged  mother  of  plaintiffs,  and  hence 
any  damage  suffered  by  plaintiffs,  was  the  negli- 
gence and  carelessness  of  Louis  Abrams,  father  or 
step-father  of  plaintiffs,  which  as  a  matter  of  law 
must  be  imputed  to  said  plaintiffs  and  bar  a  recov- 
ery by  them. 

Wherefore,  defendant  prays  that  upon  a  hearing 
hereof  the  complaint  be  dismissed  and  he  go  hence 
with  his  costs. 

Dated :  Honolulu,  Hawaii,  October  5th,  1955. 

/s/  THOMAS  M.  WADDOUPS, 
Attorney  for  Defendant 
ROBERTSON,   CASTLE   &  ANTHONY, 

Of  Counsel 

Acknowledgment  of  Service  attached. 
[Endorsed] :   Filed  October  5,  1955. 


[Title  of  District  Court  and  Cause.] 

RULING  ON  MOTION  TO  DISMISS 

This  is  an  action  brought  by  minor  children  for 
loss  of  support,  maintenance,  education,  nurture, 
care,  training,  attention,  acts  of  kindness,  comfort, 
and  solace  proximately  resulting  from  a  direct  per- 
sonal injury  to  the  mother  caused  by  the  negligent 
act  of  the  defendant.  The  defendant  moved  to  dis- 
miss the  complaint  for  failure  to  state  a  claim  upon 


llichanl  Mcreditli  Scrufjjjs,  el  al.  J) 

which  Yv\\v\  can  he  granted.  The  j)rccise  question 
presented  is  whether  a  minor  eliild  has  a  cause  of 
action  for  damages  resulting  from  the  impairment 
of  rights  arising  out  of  the  family  rdationshi]) 
which  have  heen  destroyed  or  defeated  hy  a  wrong- 
doing third  party. 

Diversity  jurisdiction  sustains  this  cause,  and 
Hawaiian  law  governs.  Under  Hawaiian  law  this 
is  a  case  of  first  impression.  However, 

"*  *  *  because  such  rights  have  not  heretofore 
been  recognized,  is  not  a  conclusive  reason  for 
denying  them.  They  will  be  denied  if  it  ap- 
pears that  the  state  court  has  spoken  and 
denied  them.  If  said  rights  have  not  been  denied 
in  the  state  court,  we  see  no  reason  w^hy  the 
Federal  Courts  should  be  more  prone  to  deny 
them  or  to  grant  them  than  a  state  court.  If 
the  state  courts  have  not  acted,  we  are  free  to 
take  the  course  which  sound  judgment  de- 
mands. In  the  absence  of  a  state  court  ruling 
our  duty  is  tolerably  clear.  It  is  to  decide,  not 
avoid,  the  question." 

Daily  vs.  Parker,  152  F.2d  174,  177  (7  Cir.  1945.) 

The  basic  Hawaiian  case  recognizing  a  common 
law  cause  of  action  involving  the  family  is  Kake 
vs.  Horton,  2  Haw.  209  (1860).  In  that  case,  the 
Court  held  that  a  wife  can  maintain  a  cause  of 
action  to  recover  for  consequential  damages  result- 
ing to  her  by  reason  of  the  death  of  her  husband 
caused  by  the  wrongful  act  of  the  defendant.  She 
was  allowed  to  recover  for  loss  of  support  and  de- 
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privation  of  the  society,  comfort,  and  fellowship  of 
her  husband.  The  Hawaii  common  law  was  further 
developed  in  the  case  of  Perreira  vs.  Honolulu  R.T. 
&  L.  Co.,  16  Haw.  615  (1905).  The  law  of  the  Kake 
case  was  extended  and  a  father  was  allowed  to  re- 
cover for  the  death  of  a  minor  child.  The  Court 
said: 

"It  is  true  that  in  the  cases  cited  the  actions 
were  by  widows  for  the  deaths  of  their  hus- 
bands, but  the  reasoning  upon  which  the  de- 
cisions were  based  is  equally  applicable  to  ac- 
tions by  parents  for  the  deaths  of  their  chil- 
dren." 
16  Haw.  at  628.  Acts  of  kindness  and  attention  were 
sanctioned  factors  in  calculating  damages  in  this 
case.  In  Hall  vs.  Kennedy,  27  Haw.  626  (1923),  the 
Court  refused  to  allow  the  parents  to  recover  for 
the  death  of  an  adult  child  upon  whom  they  were 
dependent.  The  Court  reasoned: 

"In  Kake  vs.  Horton,  the  court,  owing  to  the 
statute  then  in  vogue,  doubtless  was  authorized 
in  allowing  the  widow  to  maintain  her  action 
for,  in  addition  to  the  power  vested  in  the  court 
by  that  broad  statute,  a  husband  is  bound  by 
law  to  support  his  wife,  and  the  legal  right  of 
the  wife  for  such  support  was  infringed  by  the 
wrongful  act  of  the  defendant.  The  same  may 
be  said  of  the  Ferreira  case  for,  since  by  law  a 
father  is  entitled  to  the  earnings  of  his  son 
during  the  son's  minority,  a  right  of  action  may 
be  maintained  by  the  father  against  one  who, 
by  causing  the  son's  death,  deprives  the  father 
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of  that  legal  right.  Where,  however,  no  legal 
right  is  infringed,  no  right  of  action  may  be 
maintained.  Upon  reaching  majority  a  cliild  is 
under  no  legal  duty  of  supporting  his  j)arent 
and  the  parent  has  no  legal  claim  upon  the 
earnings  of  his  child  after  majority.  In  tlie  in- 
stant case  it  is  asserted  that  the  deceased  was 
the  sole  support  of  plaintiffs,  but  no  legal  duty 
or  obligation  was  on  deceased  to  support  plain- 
tiffs."     • 
27  Haw.  at  629,  630.  This  case  defined  one  of  the 
bounds  of  the  common  law  cause  of  action  and  pre- 
cluded a  plaintiff  whose  claim  was  based  on  the 
death  of  an  adult  child  from  recovering  damages 
despite  the  factor  of  dependency.   In  Gabriel  vs. 
Margah,  37  Haw.  571  (1947),  the  Court,  following 
Kake  and  Ferreira,  awarded  the  parents  damages 
for  the  loss  of  association,  comfort,  and  presence  of 
the  deceased  minor  child. 

"*  *  *  the  cause  of  action  *  *  *  is  based  upon 
the  statutory  legal  incidents  of  the  relation  pre- 
existing between  the  plaintiff  and  the  deceased 
and  the  reciprocal  legal  rights  and  duties  of  the 
parties  attached  to  such  relations." 
37  Haw.  at  577.  In  Wilscam  vs.  United  States,  76 
F.  Supp.  581  (1948),  this  Court  awarded  damages 
to  compensate  for  the  parents'  loss  of  association, 
comfort  and  presence  of  the  deceased  minor  child  on 
the  authority  of  the  Gabriel  case. 

The  statutory  law  of  Hawaii  dealing  with  the 
family  relationship  begins  in  1923  with  the  enact- 
ment of   the  wrongful  death   act,   Act.   245,    S.L. 
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1923.  This  act  was  iiitended  to  take  care  of  the  very 
situation  presented  in  the  Hall  case,  and  recognized 
a  cause  of  action  based  exclusively  on  dependency. 
The  question  of  whether  the  Y%Tongful  death  act  re- 
pealed the  common  law  cause  of  action  was  an- 
swered affirmatively  in  Globe  Indemnity  Co.  vs. 
Araki,  32  Haw.  153  (1931).  However,  this  holding 
was  discarded  in  the  Gabriel  case,  in  which  the 
Court  said: 

a*  *  *  ^^  ^^^g  decided  by  a  divided  court  by  way 
of  obiter  dictmn  that  the  death  statute  abro- 
gated the  common-law  remedy  for  death  by  a 
wrongful  act  but  we  do  not  consider  the  de- 
cision in  that  case  to  have  any  binding  effect 
and  refuse  to  adopt  the  reasoning  there  ad- 
vanced for  the  conclusion  reached." 
37  Haw.  at  580.  In  Enos  vs.  Motor  Coach  Co.,  34 
Haw.  5  (1936),  the  parents  and  minor  sisters  of  the 
deceased   brought   an   action   under   the   wrongful 
death  act  for  damages  arising  from  the  loss  of  care, 
attention  and  acts  of  kindness,  comfort,  solace  of 
his  society,  his  coimsel  and  advice.  The  trial  court's 
order  sustaining  the   demurrer  was   reversed   and 
Hawaii's  highest  court  held  that  "such  acts  and 
conduct  are  'circimistances'  which  the  court  may 
take  into  consideration  in  assessing  damages"  in  a 
wrongful  death  act  action.  In  Young  vs.  Hon.  C. 
&  D.  Co.,  34  Haw.  426  (1938),  the  father  and  minor 
brothers  and  sister  brought  suit  for  damages  re- 
sulting from  the  wrongful  death  of  an  adult  son 
and  brother  under   the   wrongful   death   act.    The 
opinion  recognized  the  difference  between  a  statu- 
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toiy  action  and  a  common  law  action  predicated 
n]ion  y)re-existing  rcci])rocal  rights  and  duties 
within  t.lie  family  unit.  ?A  Haw.  at  451,  452.  This 
case  indeed  adds  strength  to  the  Hall  case  for  if  it 
could  have  stood  on  the  common  law  it  would  not 
have  been  reversed  and  remanded  for  further  proof 
of  statutory  dependency.  Taken  as  a  unit,  the  Hall 
and  Young  cases  limit  in  scope  the  common  law 
action  as  to  consequential  damages  for  loss  of  care, 
nurture,  and  the  like.  The  Hawaiian  courts  per- 
mit such  suits  only  in  instances  where  a  recognized 
legal  duty  within  the  family  relationship  exists  be- 
tween the  party  bringing  the  action  and  the  injured 
party.  This  excludes  actions  based  upon  the  rela- 
tionship of  parent  and  adult  child,  adult  brother- 
sister  and  minor  brother-sister,  or  minor  brother- 
sister  and  minor  brother-sister. 

In  1953,  the  legislature  amended  Chapter  221  of 
the  Revised  Laws  of  Hawaii  by  Act  206,  an  act  to 
provide  for  the  survival  of  tort  actions  for  physical 
injury  or  death,  where  the  wrongdoer  or  other  per- 
son liable  dies.  Section  10494  [J.  F.  Mc]  reads: 

*'A11  rights  of  action  arising  out  of  physical 
injury  to  the  person  and  rights  of  action  aris- 
ing out  of  the  death  of  a  person  by  wrongful  act 
in  favor  of  his  dependents  or  in  favor  of  per- 
sons toward  whom  the  deceased  occupied  the 
relationship  of  husband,  wife,  parent  or  minor 
child,  shall  survive  not\vithstanding  the  death 
of  the  wrongdoer  or  any  other  person  who  may 
be  liable  for  damages  for  such  physical  injury 
or  death." 
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In  January,  1955,  in  Ginoza  vs.  Takai  Electric  Co., 
40  Haw.  691,  where  the  wife  and  minor  children 
sought  damages  under  the  wrongful  death  act  for 
the  death  of  the  husband  and  father,  the  Court  per- 
mitted the  wife  to  recover  for  loss  of  support  and 
well  being  and  allowed  the  children  to  recover  for 
the  loss  of  support,  maintenance,  education,  nur- 
ture, care  and  training.  Later  this  year  the  Hawaii- 
an legislature  passed  Act  205  effective  May  27, 
1955,  which  incorporates  all  of  the  protections  pre- 
viously accorded  members  of  the  family  under  the 
common  law  as  well  as  the  statutes,  and,  in  addition, 
p'ave  initial  recognition  to  the  survival  of  tort  ac- 
tions where  the  injured  person  dies.  Furthermore, 
all  the  elements  of  damages  recognized  both  in 
cominoTi  Ir.w  and  statutory  cases  are  now  specific- 
ally spelled  out.  The  pertinent  parts  of  the  act 
read : 

"In  any  such  action  under  this  section,  such 
damages  may  be  given  as  under  the  circum- 
stances shall  be  deemed  fair  and  just  compensa- 
tion, with  reference  to  the  pecuniary  injury 
and  loss  of  love  and  affection,  including  (a) 
loss  of  society,  companionship,  comfort,  con- 
sortimii  or  protection,  (b)  loss  of  marital  care, 
attention,  advice  or  counsel,  (c)  loss  of  filial 
care  or  attention  or  (d)  loss  of  parental  care, 
training,  guidance  or  education  suffered  as  a 
result  of  the  death  of  the  person  by  the  sur- 
viving spouse,  children,  father,  mother,  and  by 
any  person  wholly  or  partly  dependent  upon 
the  deceased  person." 
The  foregoing  review  indicates  very  clearly  that 
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Hawaii  intends  to  protect  all  legal  interests  of  the 
family.  The  decided  cases  to  date  to  be  sure  have  all 
been  wrongful  death  cases.  However,  the  cause  of 
action  is  not  founded  upon  the  degree  or  quantity 
of  the  loss.  Rather  is  it  premised  ui)on  an  invasion 
of  a  right.  So  it  is  that  both  logic  and  the  law 
agree  that  redress  may  be  had  for  a  temporary  im- 
])airment  as  well  as  for  the  total  destruction  of  a 
right  incident  to  the  family  relationship. 

This  Court  is  aware  of  the  practical  difficulties 
adverted  to  in  83  Penn.  Law  Review  276-277.  How- 
ever, these  difficulties  have  been  more  than  am})ly 
and  satisfactorily  disposed  of  in  20  Cornell  Law 
Quarterly  255-257.  In  other  jurisdictions  the  courts 
are  not  in  accord  as  to  the  existence  of  the  cause 
of  action  in  behalf  of  a  wdfe  or  minor  child  for 
damages  resulting  from  deprivation  of  rights  aris- 
ing from  the  family  relationship.  Cases  recognizing 
the  cause  of  action  include :  Daily  vs.  Parker,  supra, 
causing  father  to  desert  home ;  Russick  vs.  Hicks,  85 
F.  Supp.  281  (Mich.  1949),  causing  mother  to  desert 
home ;  Hitaffer  vs.  Argonne  Co.,  Inc.,  87  U.S.  App. 
D.C.  57,  183  F.2d  811,  23  A.L.R.  2d  1366  (1950), 
negligent  injury  to  husband;  Miller  et  al.,  vs.  Mon- 
sen,  228  Minn.  400,  37  N.W.  2d  543  (1949),  enticing 
mother  from  home;  Johnson,  et  al.,  vs.  Luhman, 
330  111.  App.  598,  71  N.E.  2d  810  (1947),  alienation 
of  affection  of  father.  Contra :  Morrow  vs.  Yannan- 
tuono,  152  Misc.  134,  273  N.Y.S.  912  (1934),  enticing 
mother  away  from  home;  Eschenbach  vs.  Benjamin, 
195  Minn.  378,  263  N.W.  154  (1935),  negligent  in- 
jury to  husband-father;  McMillan  vs.  Taylor,  81 
U.S.  App.  D.C.  322,  160  F.2d  221  (1946),  enticing 
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mother  away  from  home;  Taylor  vs.  Keefe,  134 
Conn.  156,  56  A.  2d  768  (1947)  alienation  of 
mother's  affection;  Edler  vs.  MacAlpine-Downie,  86 
U.S.  App.  D.C.  97,  180  F.2d  385  (1950),  enticing 
father  from  home;  Hill,  et  al.,  vs.  Sibley  Memorial 
Hospital,  108  F.  Supp.  739  (D.C.  1952),  negligent 
injury  to  wife-mother.  In  the  Hill  case,  Judge 
Youngdahl  said: 

"The  common  law  should  continually  be  re- 
appraised and  reinterpreted  to  meet  changing 
circumstances.  This  Court  confesses  that  it  has 
been   difficult   for  it   on   the   basis   of   natural 
justice  to  reach  the  conclusion  that  this  type  of 
an  action  will  not  lie.  When  a  child  loses  the 
love  and  companionship  of  a  parent  it  is  de- 
prived of  something  that  is  indeed  valuable  and 
precious.  Courts  should  ever  be  alert  to  widen 
the  circle  of  justice  to  conform  to  the  chang- 
ing needs  and  conditions  of  society.  At  the  same 
time  a  lower  court  should  be  cautious  in  lay- 
ing down  a  completely  new  rule  in  the  light  of 
prior  holdings  of  our  Court  of  Appeals  indicat- 
ing hesitancy  to  extend  the  right  of  recovery 
of  damages  for  such  loss  to  a  child.  If  there  is 
to  be  any  change  in  that  doctrine  this  Court 
does   not   feel   that   it   should   be   the    one   to 
initiate  it." 
108  F.  Supp.  at  741.  It  is  significant  that  Hitaffer, 
which  recognized  a  cause  of  action  in  the  wife,  was 
decided  later  than  Edler  and  McMillan,  on  which 
Judge  Youngdahl  relied  as  indicating  the  trend  in 
the  District  of  Columbia. 
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In  Hawaii,  both  by  the  common  law  and  statute, 
loss  of  support,  maintenance,  education,  nurture, 
care,  training,  attention,  acts  of  kindness,  comfort 
and  solace  are  recognized  factors  in  comi)uting  dam- 
age to  the  injured  right  incident  to  the  family  rela- 
tionship. Indeed,  the  cases  reveal  that  Hawaii  has 
led  the  country  in  upholding  the  cause  of  action  in 
this  area  and  I  see  no  reason  why  the  trend  in 
Hawaii  should  stop  now. 

I  therefore  hold  that  the  complaint  states  a  cause 
of  action  upon  which  relief  can  be  granted,  in  ac- 
cordance with  my  oral  ruling  rendered  on  Septem- 
ber 19,  1955. 

Motion  denied. 

Dated :  Honolulu,  Hawaii,  October  19,  1955. 

/s/  J.  FRANK  McLaughlin, 

United  States  District  Judge 
[Endorsed] :    Filed  October  19,  1955. 


[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury  in  the  above  entitled  cause,  find  in 
favor  of  the  Plaintiff,  Atlee  Gail  Scruggs,  and 
assess  her  damages  at  the  sum  of  Three  Thousand 
and  No/100  Dollars  ($3,000.00). 

Dated,  this  7th  day  of  December,  1955. 

/s/  SUSIE  VAN  CULIN, 
Foreman 

[Endorsed]  :   Filed  December  7,  1955. 


18  James  Meredith  vs. 

[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury  in  the  above  entitled  cause,  find  in 
favor  of  the  Plaintiff,  Richard  Meredith  Scruggs, 
and  assess  his  damages  at  the  sum  of  Five  Him.dred 
and  no/100  Dollars  ($500.00). 

Dated,  this  7th  day  of  December,  1955. 

/s/  SUSIE  VAN  CULIN, 
Foreman 

[Endorsed]  :  Filed  December  7,  1955. 


[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury  in  the  above  entitled  cause,  find  in 
favor  of  the  Plaintiff,  Carol  Elizabeth  Scruggs  and 
assess  her  damages  at  the  siun  of  Five  Himdred 
and  no/100  Dollars  ($500.00). 

Dated,  this  7th  day  of  December,  1955. 

/s/  SUSIE  VAN  CULIN, 
Foreman 

[Endorsed]  :   Filed  December  7,  1955. 
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[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury  in  the  above  entitled  cause,  find  in 
favor  of  the  Plaintiff,  Meri-Jo  Abrams,  and  assess 
her  damages  at  the  sum  of  Three  Thousand  and 
no/100  Dollars  ($3,000.00). 

Dated,  this  7th  day  of  December,  1955. 

/s/  SUSIE  VAN  CULIN, 
Foreman 

[Endorsed] :  Filed  December  7,  1955. 


[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury  in  the  above  entitled  cause,  find  in 
favor  of  the  Plaintiff,  Louis  Edmund  Abrams,  and 
assess  his  damages  at  the  sum  of  Three  Thousand 
and  no/100  Dollars  ($3,000.00). 

Dated,  this  7th  day  of  December,  1955. 

/s/  SUSIE  VAN  CULIN, 
Foreman 

[Endorsed] :   Filed  December  7,  1955. 
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In  the  United  States  District  Court  for  the 
District  of  Hawaii 

Civil  No.  1393 
ELIZABETH    COX    ABRAjSIS    and    LOUIS    J. 


ABRAMS, 


Plaintiffs, 


vs. 


JAjMES  MEREDITH, 


Defendant. 


CivH  No.  1444 

RICHARD  MEREDITH  SCRUGGS,  CAROL 
ELIZABETH  SCRUGGS,  ATLEE  GAIL 
SCRUGGS,  MERI-JO  ABRAMS,  and  LOUIS 
EDMUND  ABRAIVIS,  Plaintiffs, 


vs. 


JA3IES  IMEREDITH, 


Defendant. 


JUDGMENT 

The  above  entitled  actions  having  been  tried  be- 
fore the  Honorable  J.  Frank  McLaughlin,  and  a 
jiuy,  and  on  the  7th  day  of  December,  1955  the  jury 
having  rendered  a  verdict  in  favor  of  the  plaintiff 
Elizabeth  Cox  Abrams  and  against  the  defendant 
James  Meredith,  in  the  sum  of  $40,000.00;  and  the 
jury  having  rendered  a  verdict  in  favor  of  the 
plaintiffs  Richard  Meredith  Scruggs  and  Carol 
Elizabeth  Scruggs  and  against  the  defendant  James 
Meredith  in  the  simi  of  $500.00  to  each  of  said 
plaintiffs;  and  the  jury  having  rendered  a  verdict 
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in  favor  of  the  plaintiffs  Atlec  Gail  Scrnggs,  Meri- 
Jo  A])ranis  and  Louis  Ednmnd  Abrams  and  against 
the  defendant  James  Mereditli  in  the  sum  of 
$3,000.00  to  each  of  said  j)h\intiffs;  and  the  jury  not 
having  rendered  a  verdict  in  favor  of  i)laintifE 
Louis  J.  Abrams;  it  is 

Ordered,  Adjudged  and  Decreed  that: 

1.  Plaintiff  Elizabeth  Cox  Abrams  recover  of 
defendant  the  sum  of  $40,000.00,  and  her  costs  of 
action ; 

2.  Plaintiffs  Richard  Meredith  Scruggs  and 
Carol  Elizabeth  Scruggs  each  recover  of  defendant 
the  sum  of  $500.00,  and  their  costs  of  action; 

3.  Plaintiffs  Atlee  Gail  Scruggs,  Meri-Jo  Abrams 
and  Louis  Edmund  Abrams  each  recover  of  de- 
fendant the  sum  of  $3,000.00,  and  their  costs  of 
action ; 

4.  Plaintiff  Louis  J.  Abrams  recover  nothing  of 
defendant. 

Dated:   December  16th,  1955  at  Honolulu,  T.  H. 
By  the  Court: 

/s/  WM.  F.  THOMPSON,  JR., 

Clerk 

Approved  as  to  Form: 

/s/  THOMAS  M.  WADDOUPS, 

Attorney  for  Defendant 

[Endorsed]  :   Filed  December  16,  1955. 
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[Title  of  District  Court  and  Cause  No.  1444.] 

MOTION  FOR  NEW  TRIAL 

Defendant  moves  the  Court  that  a  new  trial  be 
granted  upon  the  following  grounds: 

1.  That  the  verdict  of  the  jury  is  contrary  to  law 
and  contrary  to  the  evidence; 

2.  That  there  was  no  evidence  that  during  the 
period  between  the  time  of  the  injury  and  the  date 
of  the  verdict  the  two  Scruggs  children,  who  were 
on  the  mainland,  were  in  a  position  to  receive  any 
acts  of  kindness,  attention  or  other  participation 
in  the  family  unit  which  would  give  them  a  cause 
of  action; 

3.  That  there  was  no  evidence  upon  which  a  jury 
could  base  any  monetary  loss  as  to  any  of  the  chil- 
dren because  the  evidence  showed  affirmatively  that 
they  were  in  a  position  to  receive  more  of  their 
mother's  attention  since  her  injury  than  they  did 
before ; 

4.  That  there  is  now  pending  in  the  First  Circuit 
Court  of  the  Territory  of  Hawaii,  in  Civil  No. 
1409,  a  motion  which  will  permit  the  Territorial 
Courts  to  decide  what  law  will  govern  the  Territory, 
and  in  the  event  the  Court's  ruling  is  adverse  to 
that  of  this  Honorable  Court's  ruling  on  motion  to 
dismiss  herein,  it  will  be  an  indication  of  the  views 
of  the  Territorial  Courts  on  the  subject.  In  the 
event  the  Territorial  Court  rules  that  no  cause  of 
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action  exists  in  such  cases,  that  rulinpj  will  !)(>  made 
a  ground  for  the  granting  of  this  motion. 

Dated:  Ilonohihi,  Hawaii,  December  23,  1955. 

/s/  THOMAS  M.  WADDOUPS, 
Attorney  for  Defendant 

ROBERTSON,  CASTLE  &  ANTHONY, 

Of  Counsel 

Acknowledgment  of  Service  attached. 
[Endorsed] :    Filed  December  27,  1955. 


[Title  of  District  Court  and  Cause  No.  1444.] 

ORDER  DENYING  MOTION  FOR  NEW 
TRIAL 

The  motion  for  new  trial  having  come  on  duly 
to  be  heard, 

It  Is  Hereby  Ordered  that  the  motion  is  denied. 

Dated:   Honolulu,  Hawaii,  January  6,  1956. 

/s/  J.  FRANK  McLaughlin, 

Judge  of  the  Above  Entitled  Court 
Attest : 

/s/  WM.  F.  THOMPSON,  JR.,  Clerk 
[Endorsed] :   Filed  January  6,  1956. 
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[Title  of  District  Court  and  Cause  No.  1444.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  James  Meredith,  de- 
fendant above  named,  hereby  appeals  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  final  judgment  entered  in  this  action  on  De- 
cember 16,  1955. 

Dated:   Honolulu,  Hawaii,  January  6th,  1956. 

/s/  THOMAS  M.  WADDOUPS, 
Attorney  for  Defendant 

ROBERTSON,  CASTLE  &  ANTHONY, 
Of  Counsel 

Acknowledgment  of  Service  attached. 
[Endorsed]  :   Filed  January  6,  1956. 


[Title  of  District  Court  and  Cause  No.  1444.] 

BOND  FOR  COSTS  ON  APPEAL 
Know  All  Men  By  These  Presents: 

That  James  Meredith,  defendant  above  named, 
by  his  attorney  Thomas  M.  Waddoups,  hereby 
acknowledges  himself  to  be  bound  to  pay  to  Richard 
Meredith  Scruggs,  Carol  Elizabeth  Scruggs,  Atlee 
Gail  Scruggs,  Meri-Jo  Abrams  and  Louis  Edmund 
Abrams,  plaintiffs,  the  sum  of  Two  Hundred  Fifty 
Dollars  ($250). 
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The  Condition  of  this  bond  is  that  whereas  the 
defendant  has  filed  an  appeal  to  the  Court  of  Ap- 
peals for  the  Ninth  Circuit  by  notice  of  appeal  filed 
January  6,  1956  from  the  judp^nient  of  this  Court 
entered  December  16,  1955,  if  the  defendant  shall 
pay  all  costs  adjudged  against  him  if  the  appeal  is 
dismissed  or  the  judgment  affirmed  or  such  costs  as 
the  appellate  court  may  award  if  the  judgment  is 
modified,  then  this  bond  is  to  l)e  void,  but  if  the  de- 
fendant fails  to  perform  this  condition,  payment 
of  the  amount  of  this  bond  shall  be  due  forthwith. 

There  is  deposited  herewith  in  cash  with  the 
Clerk  of  Court  for  the  United  States  District  Court 
for  the  District  of  Hawaii  the  siun  of  Two  Hundred 
Fifty  Dollars  ($250)  as  surety  for  said  bond. 

Dated:  Honolulu,  Hawaii,  January  6th,  1956. 

JAMES  MEREDITH, 

/s/  By   THOMAS  M.  WADDOUPS, 
His  Attorney 

Verification 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Comes  now  Thomas  M.  Waddoups,  attorney  for 
James  Meredith,  defendant  above  named,  and  states 
that  he  is  attorney  of  record  for  said  James  Mere- 
dith and  signs  the  foregoing  bond  in  his  behalf. 

/s/  THOMAS  M.  WADDOUPS, 
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Subscribed  and  sworn  to  before  me  this  6th  day 
of  January,  1956. 

[Seal]  /s/  CHARLES  Y.  [Illegible] 

Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

Acknowledgment  of  Service  attached. 
[Endorsed] :    Filed  January  6,  1956. 


[Title  of  District  Court  and  Cause.] 

DOCKET  ENTRIES 
1955 

Aug.  4 — Motion  for  Appointment  of  Gruardian  Ad 
Litem  for  Infant  Plaintiffs  and  Order 
Appointing  Guardian  Ad  Litem  for  In- 
fant Plaintiffs  filed.  Complaint  filed. 
Summons  issued.  Two  copies  of  pleadings 
certified  and  issued  for  service.  Marshal's 
returns  filed  (served  T.  H.  Treasurer). 

Aug.    8 — Notice  of  Service  filed. 

Aug.    9 — Demand  for  Trial  by  Jury  filed. 

Aug.  18 — Stipulation  filed  9-1-55. 

Aug.  23 — Motion  to  Dismiss  and  Memorandum 
filed. 

Sept.  16 — Entering  proceedings  at  hearing  on  Mo- 
tion to  Dismiss — Remarks  by  Court — Ar- 
gument by  Waddoups  —  Argument  by 
Trask — Continued  to  Sept.  19,  1955  at  9 
a.m.  for  further  hearing. 
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1955 

Sept.  19 — Entering  proceedings  at  further  hearing 
on  Motion  to  Dismiss  —  Argument  by 
Trask  continued — Closing  argument  by 
Waddoups  —  Remarks  by  Court  —  Oral 
Ruling — Motion  to  Dismiss  Denied — To 
file  written  ruling — Allowed  two  weeks  to 
answer  or  otherwise  plead. 

Sept.  20 — Reporter's  transcript  Oral  Ruling  filed. 

Oct.  3 — Entering  order  —  Defense  allowed  addi- 
tional two  days  to  file  answer,  etc. 

Oct.     5 — Answer  filed. 

Oct.  10 — Entering  order — agreement  counsel  con- 
solidated with  Civil  1393  for  Trial— Wad- 
doups to  file  third  party  complaint,  etc. 

Oct.  19 — Waiver  filed — Motion  to  Bring  in  Third- 
Party  Defendant  and  Notice  filed — Rul- 
ing on  Motion  to  Dismiss  filed — Mc- 
Laughlin— Denied. 

Oct.  20 — Entering  Order — Trial  reset  for  Nov.  7, 
1955  at  9  a.m.,  etc. 

Oct.  21 — Entering  proceedings  at  hearing  on  mo- 
tion to  bring  in  third  party  defendant — 
Argiunents  by  Waddoups  —  Trask  and 
Waddoups  taken  under  advisement. 

Nov.  4 — Ruling  Upon  Motion  to  Bring  in  Third- 
Party  Defendant  filed.  McLaughlin — 
Denied. 

Nov.  7 — Entering  proceedings  at  Trial — Jury — 
see  Civil  1393. 
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1955 

Kov.    8 — Entering   proceedings    at  Trial — Jury — 

see  Civil  1393. 

Nov.  10 — Entering   proceedings    at  Trial — Jury — 

see  Civil  1393. 

ISTov.  14 — Entering   proceedings    at  Trial — Jury — 

see  Civil  1393. 

Nov.  15 — Entering    proceedings    at  Trial — Jury — 

see  Civil  1393. 

Xov.  16 — Entering    proceedings    at  Trial — Jury — 

see  Civil  1393. 

Xov.  21 — Entering    ijroceedings    at  Trial — Jury — 

see  Civil  1393. 

Xov.  22 — Entering   i^roceedings    at  Trial — Jury — 

see  Civil  1393. 

Xov.  23 — Entering    proceedings    at  Trial — Jury — 

see  Civil  1393. 

Xov.  25 — Entering    proceedings    at  Trial — .Juiy — 

see  Civil  1393. 

Xov.  28 — Entering    proceedings    at  Trial — -Jiuy — 

see  Civil  1393. 

Xov.  29 — Entering    proceedings    at  Trial — Juiy — 

see  Civil  1393. 

Dec.     1 — Entering    proceedings    at  Trial — Jury — 

see  Civil  1393. 

Dec.     2 — Entering    proceedings    at  Trial — Jury — 

see  Civil  1393. 

Dec.     6 — Entering    proceedings    at  Trial — Jiuy — 

see  Civil  1393. 

Dec.     7 — Enteiing    proceedings    at  Trial — Jury — 

see  Civil  1393. 
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1955 

Dec.  7 — Verdicts  filed.  Find  in  favor  of  the  Plain- 
tiff Richard  Mercditli  Scruggs  and  assess 
his  damages  at  the  sum  of  Five  Hundred 
and  no/100  Dollars  ($500.00). 

Dec.  7 — Find  in  favor  of  the  Plaintiif  Carol  Eliza- 
beth Scruggs  and  assess  her  damages  at 
the  sum  of  Five  Hundred  and  no/100  Dol- 
lars ($500.00). 

Dec.  7 — Find  in  favor  of  Plaintiff,  Atlee  Gail 
Scruggs  and  assess  her  damages  at  the 
sum  of  Three  Thousand  and  no/100  Dol- 
lars ($3,000.00). 

Dec.  7 — Find  in  favor  of  Plaintiff,  Mcri-Jo 
Abrams  and  assess  her  damages  at  the 
sum  of  Three  Thousand  and  no/100  Dol- 
lars ($3,000.00). 

Dec.  7 — Find  in  favor  of  the  Plaintiff,  Louis  Ed- 
mund Abrams,  and  assess  his  damages  at 
the  siun  of  Three  Thousand  and  no/100 
Dollars  ($3,000.00). 

Dec.  16— Judgment  filed  (See  Civil  1393)  and  en- 
tered. Favor  Plaintiffs  Richard  IMeredith 
Scruggs  $500;  Carol  Elizabeth  Scruggs 
$500;  Atlee  Gail  Scruggs  $3,000;  Meri-Jo 
Abrams  $3,000;  Louis  Edmund  Abrams 
$3,000;  and  costs  ($36.20). 

Dec.  16 — Motion  for  Taxation  of  Costs  and  Notice 
of  Motion  for  Taxation  of  Costs  filed 
(Copy). 

Dec.  27— Motion  for  New  Trial  filed. 
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1955 

Dec.  27 — Memo  re  motion  for  new  trial  filed. 

Dec.  27 — Entering  proceedings  at  hearing  on  mo- 
tion for  taxation  of  costs  (see  Civil  1393). 

Dec.  30 — Entering  proceedings  at  hearing  on  Mo- 
tion for  New  Trial — Argument  by  Wad- 
doups — argument  by  Trask — Oral  Ruling 
— Motion  Denied. 

1956 

Jan.  6 — Order  Denying  Motion  for  New  Trial 
filed. 

Jan.     6 — Notice  of  Appeal  filed. 

Jan.    6 — Bond  for  Costs  on  Appeal  filed. 

Jan.     6 — Statement  of  Points  on  Appeal  filed. 

Jan.    6 — Designation  of  Record  on  Appeal  filed. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Hawaii — ss. 

I,  William  F.  Thompson,  Jr.,  Clerk  of  the  United 
States  District  Court  for  the  District  of  Hawaii, 
do  hereby  certify  that  the  foregoing  record  on  ap- 
peal in  the  above-entitled  cause,  numbered  from 
Page  1  to  Page  50  consists  of  a  statement  of  the 
names  and  addresses  of  the  attorneys  of  record  and 
of  the  various  pleadings  as  hereinbelow  listed  and 
indicated : 
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Complaint  and  Summons; 

Motion  to  Dismiss  and  Memorandum; 

Answer ; 

Ruling  Upon  Motion  to  Dismiss; 

Verdict — Atlee  Gail  Scruggs,  Richard  Meredith 
Scruggs,  Carol  Elizabeth  Scruggs,  Meri-Jo  Abrams, 
Louis  Edmund  Abrams; 

Motion  for  New  Trial; 

Order  Denying  Motion  for  New  Trial; 

Notice   of  Appeal; 

Bond  for  Costs  on  Appeal; 

Statement  of  Points  on  Appeal; 

Designation  of  Record  on  Appeal ; 

Judgment. 

I  further  certify  that  included  in  said  record  on 
appeal  is  a  copy  of  the  Docket  Entries. 

In  "Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court, 
this  13th  day  of  January,  1956. 

[Seal]  /s/  WM.  F.  THOMPSON,  JR., 

Clerk,  U.S.  District  Court, 
District  of  Hawaii 
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[Endorsed]  :  No.  15019.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  James  Meredith,  Ap- 
pellant, vs.  Richard  Meredith  Scruggs,  Carol  Eliza- 
beth Scruggs,  Atlee  Gail  Scruggs,  Meri-Jo  Abrams 
and  Louis  Edmund  Abrams,  Appellees.  Transcript 
of  Record.  Appeal  from  the  United  States  District 
Court  for  the  District  of  Hawaii. 

Filed:   JsmimTy  30,  1956. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15019 

JAMES  MEREDITH,  Appellant, 

vs. 

RICHARD  MEREDITH  SCRUGGS,  CAROL 
ELIZABETH  SCRUGGS,  ATLEE  GAIL 
SCRUGGS,  MERI-JO  ABRAMS  and  LOUIS 
EDMUND  ABRAMS,  Appellees. 

STATEMENT  OF  POINTS  TO  BE  RELIED 
UPON  ON  APPEAL 

Appellant  intends  to  rely  on  the  following  points 
on  appeal: 

1.    The  court  erred  in  overruling  appellant's  mo- 
tion to  dismiss  since  the  complaint  herein  failed  to 
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state  a  claim  against  appellant  upon  which  relief 
could  be  granted. 

2.  The  court  erred  in  entering  judgment  for  the 
appellees  and  against  appellant  since  the  complaint 
failed  to  state  a  claim  upon  which  relief  could  be 
granted  against  appellant. 

3.  The  court  erred  in  overruling  the  motion  to 
dismiss  and  in  granting  judgment  for  the  appellees 
against  the  appellant  in  that  minor  children  have 
no  claim  for  relief  based  upon  the  loss  of  support, 
maintenance,  education,  nurture,  care  and  training 
or  association,  care,  attention,  acts  of  kindness,  com- 
fort and  solace  of  the  society  of  a  parent  injured, 
where  the  parent  survives  the  injury. 

Dated:    Honolulu,  Hawaii,  January  14,  1956. 

/s/  THOMAS  M.  WADDOUPS, 

Attorney  for  Appellant 

ROBERTSOX,  CAvSTLE  &  ANTHONY, 

_         Of  Coimsel 

[Endorsed]:  Filed  January  25,  1956.  Paul  P. 
O'Brien,  Clerk. 


\ 
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[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  RECORD 

Appellant  hereby  designates  the  following  por- 
tions of  the  record  to  be  printed  on  appeal  in  the 
above  entitled  cause: 

1.  Complaint. 

2.  Motion  to  Dismiss. 

3.  Ruling  on  motion  to  dismiss  filed  October  19, 
1955. 

4.  Answer. 

5.  Verdict  in  favor  of  Atlee  Gail  Scruggs  ren- 
dered December  7,  1955. 

6.  Verdict  in  favor  of  Richard  Meredith  Scruggs 
rendered  December  7,  1955. 

7.  Verdict  in  favor  of  Carol  Elizabeth  Scruggs 
rendered  December  1,  1955. 

8.  Verdict  in  favor  of  Meri-Jo  Abrams  rendered 
December  7,  1955. 

9.  Verdict  in  favor  of  Louis  Edmund  Abrams 
rendered  December  7,  1955. 

10.  Judgment  entered  December  16,  1955. 

11.  Motion  for  new  trial  filed  December  27, 
1955. 

12.  Order  denying  motion  for  new  trial  filed 
January  6,  1956. 

13.  Notice  of  appeal  to  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  under  Rule  73(b) 
filed  January  6,  1956. 
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14.  Bond  for  costs  on  appeal  filed  January  6, 
1956. 

15.  Statement  of  Appellant's  points  on  appeal 
dated  January  6,  1956,  and  filed  herewith. 

16.  Journal  entries. 

k  17.  Api:)ellant's  designation  of  record  on  appeal 
filed  in  the  United  States  District  Court  for  the 
District  of  Hawaii  January  6,  1956. 

■  18.  Appellant's  statement  of  points  to  be  relied 
on. 

19.    This  designation  of  record  to  be  printed  on 
appeal. 


I 


Dated:   Honolulu,  Hawaii,  January  14,  1956. 

/s/  THOMAS  M.  WADDOUPS, 

Attorney  for  Appellant 

ROBERTSON,  CASTLE  &  ANTHONY, 
Of  Counsel 

[Endorsed]:    Filed  January  25,  1956.    Paul  P. 
O'Brien,  Clerk. 


b 


No.  15,019 


IN  THE 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


James  Meredith, 

vs. 


Appellant  y 


Richard    Meredith    Scruggs,    Carol 

Elizabeth     Scruggs,    Atlee    Gtail 

Scruggs,  Meri- Jo  Abrams  and  Louis 

Edmund  Abrams, 

Appellees. 


Upon  Appeal  from  the  United  States  District  Court 
for  the  District  of  Hawaii. 

BRIEF  FOR  JAMES  MEREDITH,  APPELLANT. 


Thomas  M.  Waddoups, 
Frank  D.  Padgett, 

312  Castle  &  Cooke  Buildinijf.  Honolulu.  Hawaii. 

Counsel  for  James  Mereclitli, 
Appellant. 

Robertson,  Castle  &  Anthony, 

312  Castle  &  Cooke  Ruilding.  flonojnin,  Hawaii. 

Of  Counsel. 


F  i  L.  E.  L 


APR  12  1S55 


PAUL  P.  O'BRIEN,  Clerh 


Subject  Index 


Pages 

Jurisdictional    statement 1 

Statement  of  the  case 2 

Specifications  of  error 2 

Summary  of  argument 3 

Argument     4 

(1)  The  common  law  as  decided  by  English  and  American 
decisions  does  not  recognize  the  claim  here  asserted.  .  .  -i 

A.  The  Direct  Authorities 4 

B.  The  Arguments  By  Way  of  Analogy 7 

(2)  The  court  below  erred  in  failing  to  follow  the  common 
law  as  required  by  Hawaiian  statute 11 

Conclusion    19 

Appendix   i-viii 


Table  of  Authorities  Cited 


Cases  Pages 

Ash  V.  Mullen,  Inc.,  43  Wash.  2d  345,  261  P.  2d  118  (1953)         8 
Best  V.  Samuel  Fox  &  Co.  (1952)  A.C.  716 9 

Blair  v.  Seitner  Dry  Goods  Co.,  184  Mich.  304,  151  N.  W. 

724    (1915)    6,17 

Brown  v.  Curtin  &  Johnson,  Inc.,  221  F.  2d  106,  (C.A.D.C. 

1955) 8 

Brown  v.  Georgia-Tennessee  Coaches,  Inc.,  88  Ga.  App.  519, 

77  S.  E.  2d  24  (1953) 8 

Coastal  Tank  Lines,  Inc.  v.  Canoles,  207  Md.  37,  113  A.  2d 

82    (1955)    8 

Cook  V.  Snyder,  119  N.  Y.  S.  2d  481  (1953) 9 

Cooney  v.  Moomaw,  109  F.  Supp.  448  (D.C.  Neb.  1953) ....  8 

Daily  v.  Parker,  152  F.  2d  174  (7th  Cir.  1945) 7, 10, 11, 17 

Edler  v.  MacAlpine-Downie,  180  F.  2d  385,  (C.A.D.C.  1950)  10 

Enos  V.  Hono.  Motor  Coach  Co.,  34  Hawaii  5  (1936) 15 

Eschenbach  v.  Benjamin,   195  Minn.   378,   263  N.  W.   154 

(1935) 5 

Feneff  v.  New  York  Cent.  &  H.  R.  R.  Co.,  203  Mass.  278, 

89  N.  E.  436  (1909) 6, 17 

Ferreira  v.  Hon.  R.  T.  &  L.  Co.,  16  Hawaii  615  (1905) ...  .12, 15 
Fran^en  v.  Zimmerman,  127  Colo.  381,  256  P.  2d  897  (1953)         8 

Gabriel  v.  Margah,  37  Hawaii  571   (1947) 13, 15 

Garrett  v.  Reno  Oil  Company,  271  S.  W.  2d  764,  (Tex.  Civ. 

App.    1954) 8 

Garza  v.  Garza,  209  S.  W.  2d  1012,  (Tex.  Civ.  App.  1948) .  .       10 

Ginoza  v.  Takai  Elec.  Co.,  40  Hawaii  691  (1955) 15 

Globe  Indemnity  Co.  v.  Araki,  32  Hawaii  153  (1931) 15 

Hall  V.  Kennedy,  27  Hawaii  626  (1923) 12, 13, 14, 15, 16 

Henson  v.  Thomas,  231  N.  C.  173,  56  S.  E.  2d  432  (1949) .  .       10 
Hill  V.  Sibley  Memorial  Hospital,  108  F.  Supp.  739   (D.C. 
1952) 4 


Table  of  Authorities  Cited  iii 

Pages 

Hinnant  v.  Tide  Water  Power  Co.,  189  N.  C.  120,  126  S.  E. 

307    (1925)    8,9 

Hipp  V.  E.  I.  Diipont  de  Nemours  &  Co.,  182  N.  C.  9,  108 

S.  E.  318  (1921) 7 

Hitaffer  v.  Argonne  Co.,  183  F.  2d  811,  (C.A.D.C.  1950) . . . 

7,10,16,17 

Jeune  v.  Del  E.  Webb  Const.  Co.,  77  Ariz.  226,  269  P.  2d 

723    (1954)    4 

Johnson  v.  Luhman,   330  111.   App.   598,   71   N.   E.  2d   810 

(1947) 10 

Kaikona  v.  Kaikona,  36  Hawaii  49,   (1942) 9 

Kake  v.  Horton,  2  Hawaii  209  (1860) 10, 12, 14, 15, 16 

Katz  V.  Katz,  95  N.  Y.  S.  2d  863  (1950) 10 

Kleinow  v.  Ameika,  19  N.  J.  Super.  165,  88  A.  2d  31  (1952)  10 

La  Eace  v.  Cincinnati,  Newport  &  Covington  Ry.  Co.  Inc., 

249  S.  W.  2d  534  (Ky.  1952) 8 

Larocca  v.  American  Chain  &  Cable  Co.,  23  N.  J.  Super. 

195,  92  A.  2d  811   (1952) 8 

Miller  v.  Monsen,  228  Minn.  400,  37  N.  W.  2d  543  (1949) .  .  10 

Nelson  v.  Lockett  &  Co.,  206  Okla.  334,  243  P.2d  719  (1952)  8 

Nelson  v.  Richwagen,  326  Mass.  485,  95  N.  E.  2d  545  (1950)  10 

O'Neil  V.  United  States,  202  F.  2d  366,  (C.A.D.C.  1953) ...  9 

Ripley  v.  Ewell,  61  S.  2d  420  (Fla.,  1952) 8, 16 

Rudley  v.  Tobias,  84  Cal.  App.  2d  454,  190  P.  2d  984  (1948)  10 

Russick  V.  Hicks,  85  F.  Supp.  281,  (D.  C.  Mich.  1949) 10 

Scholberg  v.  Mclntyre,  264  Wis.  211,  58  N.  W.  2d  698  (1953)  10 
Stout  V.  Kansas  City  Terminal  Railway  Co.,  172  Mo.  App. 

113,  157  S.  W.  1019  (1913) '. 5 

Taylor  v.  Keefe,  134  Conn.  156,  56  A.  2d  768  (1947) 10 

Vierra  v.  Campbell  &  Moody,  40  Hawaii  86  (1953) 11 

Welsh  V.  Campbell,  41  Hawaii  106  (1955) 11 

Werthan  Bag  Corp.  v.  Agnew,  202  F.  2d  119,  (C.  A.  1953)  9 

Young  V.  H.  C.  &  D.  Co.,  34  Hawaii  426  (1938) 13, 15 


iv  Table  of  Authorities  Cited 

Statutes 
Revised  Laws  of  Hawaii,  1945 :  Pages 

Chapter  296    9 

Section  1    11, 12, 15, 16 

Section  10427    18 

Section  10430    18 

Section  10486    15 

Section  12261    18 

Section  12264   9, 17 

Session  Laws,  1953:  ] 

Act   206    15 

Session  Laws,  1955 : 

Act  205    15, 16 


Texts 

3  Restatement,  Torts,  Sec.  695 


No.  15,019 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


9 


James  Meredith, 

Appellant, 

vs. 

Richard    Meredith    Scruggs,    Carol 

Elizabeth     Scrugos,     Atlee     Gail 

Scruggs,  Meri-Jo  Abrams  and  Louis 

Edmund  Abrams, 

Appellees. 
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Upon  Appeal  from  the  United  States  District  Court 
for  the  District  of  Hawaii. 

BRIEF  FOR  JAMES  MEREDITH,  APPELLANT. 


JURISDICTIONAL  STATEMENT. 
The  jurisdiction  of  the  District  Court  was  based 
upon  Title  28  U.S.C.  Section  1331.    The  jurisdiction 
of  this  Court  is  founded  on  Title  28  U.S.C.  Section 
1291. 

The  judgment  below  was  entered  December  16,  1955 
(R.  20).  A  motion  for  new  trial  was  filed  December 
27,  1955,  and  denied  on  January  6,  1956  (R.  22,  23). 
Notice  of  Appeal  was  filed  January  6,  1956  (R.  24). 


STATEMENT  OF  THE  CASE. 

The  complaint  of  Appellees  (five  minors)  claimed 
damages  allegedly  sustained  when  their  mother  was 
injured  in  an  automobile  accident.  It  alleges  damages 
for  loss  of  "support,  maintenance,  education,  nurture, 
care  and  training'',  and  for  partial  loss  of  "the  asso- 
ciation, care,  attention,  acts  of  kindness,  comfort  and 
solace"  of  their  mother's  society  (R.  5).  Appellant 
moved  to  dismiss  this  complaint  (R.  6)  which  motion 
was  denied  (R.  8)  and  Appellant  answered  (R.  7). 
The  mother  also  brought  suit  for  her  damages  arising 
out  of  the  same  accident  and  that  suit  was  consoli- 
dated with  this  one  for  trial  (R.  27).  The  jury  re- 
turned verdicts  in  favor  of  the  mother  for  $40,000.00 
and  for  the  Appellees  as  follows: 

Atlee  Gail  Scruggs,  Meri-Jo  Abrams,  and  Louis 
Edmimd  Abrams  each  recovered  $3,000.00  and  Rich- 
ard Scruggs  and  Carol  Elizabeth  Scruggs  each  recov- 
ered $500.00  (R.  17-19).  Judgment  in  the  amount  set] 
forth  was  entered  on  December  16,  1955  (R.  20,  21). 
A  motion  for  new  trial  was  filed  December  27,  1955 
(R.  22,  23),  and  denied  on  January  6,  1956  (R.  23). | 
Notice  of  Appeal  was  filed  January  6,  1956  (R.  24). 


SPECIFICATIONS  OF  ERROR. 

(1)  The  Court  below  erred  in  overruling  Appel-j 
lant's  motion  to  dismiss  since  the  complaint  failed 
to  state  a  claim  upon  which  relief  could  be  granted.] 

(2)  The  Court  below  erred  in  entering  judgment  I 
for  the  Appellees  and  against  Appellant  since  the 


complaint  failed  to  state  a  claim  upon  which  relief 
could  be  granted. 

(3)  The  Court  below  erred  in  overruling  the  mo- 
tion to  dismiss  and  in  granting  judgment  for  the 
Appellees  against  the  Aj^pellant  in  that  minor  chil- 
dren have  no  claim  for  relief  based  upon  the  loss  of 
support,  maintenance,  education,  nurture,  care  and 
training  or  association,  care,  attention,  acts  of  kind- 
ness, comfort  and  solace  and  society  of  a  parent  in- 
jured where  a  parent  survives  the  injury. 


SUMMARY  OF  ARGUMENT. 
Minor  children  have  no  claim  for  damage  for  the 
interruption  of  the  parent  and  child  relationship  re- 
sulting from  a  non-fatal  injury  to  a  parent.  The 
existence  of  such  a  cause  of  action  has  been  stead- 
fastly denied  by  American  and  English  decisions.  It 
is  not  founded  upon  Hawaiian  statutes  nor  Hawaiian 
judicial  precedent.  The  judicial  creation  of  such  a 
novel  claim  for  relief  would  have  far  reaching  conse- 
quences in  the  law  of  torts  e.g.,  upsetting  settlements 
entered  into  in  good  faith,  a  multiplication  of  actions 
where  one  existed  before  and  the  imposition  of  obsta- 
cles to  the  settlement  of  i^ersonal  injury  claims.  If  a 
lacima  in  the  common  law  exists,  it  should  be  filled 
by  the  Hawaiian  Legislature  rather  than  by  the  fed- 
eral courts. 


ARGUMENT. 

(1)  THE  COMMON  LAW  AS  DECIDED  BY  ENGLISH  AND  AMERI- 
CAN DECISIONS  DOES  NOT  RECOGNIZE  THE  CLAIM  HERB 
ASSERTED. 

A.    The  Direct  Authorities. 

As  far  as  we  are  able  to  ascertain  only  three  pre- 
vious cases  directly  involving  the  point  here  at  issue 
have  been  decided. 

The  first  is  Hill  v.  Sibley  Memorial  Hospital,  108 
F.  Supp.  739  (D.C.  1952).  In  that  case  the  Court  said 
Courts  should  ever  be  alert  to  widen  the  circle 
of  justice  to  conform  to  the  changing  needs  and 
conditions  of  society.   At  the  same  time  a  lower: 
Court  should  be  cautious  in  laying  down  a  com- 
pletely new  rule  in  the  light  of  prior  holdings 
of  our  Court  of  Appeals  indicating  hesitancy  to 
extend  the  right  of  recovery  of  damages  for  such| 
loss  to  a  child.    If  there  is  to  be  any  change  in 
that  doctrine  this   Court  does  not  feel  that  iti 
should  be  the  one  to  initiate  it. 

Another  case  is  Jeune  v.  Del  E.  Webb  Const.  Co.,  Ti 
Ariz.  226,  269  P.  2d  723  (1954).  In  that  case  the  coui 
denied  that  either  a  wife  or  child  had  a  right  of  action! 
for  damages  arising  out  of  the  loss  of  the  comfort 
and  society  of  the  husband  and  father.  It  stated: 

Concerning  the  right  of  a  minor  child  to  sepa-j 
rately  sue  for  its  damages  resulting  from  personal 
injuries  to  the  father,  the  plaintiffs  refer  us  toj 
no  case  that  has  ever  authorized  such  an  action.! 
There  is  much  theorizing  that  such  should  be  the! 
law  but  nothing  to  show  us  it  ever  has  been  the 
law  .  .  .  We  are  not  aware  of  any  jurisdiction! 
that  has  ever  authorized  such  an  action  and  be-! 
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lieve  there  are  none.  The  reason  probably  is  that 
never  before  was  it  attempted.  The  cause  of 
action  for  personal  injury  to  the  father  rests 
with  him  for  all  the  resultinj;-  damac^e.  It  never 
has  been  the  law  that  multii^le  actions  could  be 
brought  by  each  member  of  the  family  for  a  neg- 
ligent injury  sustained  by  the  father.  It  is  im- 
necessary  to  discuss  other  reasons  urged  by  ap- 
pellee as  a  basis  for  sustaining  the  action  of  the 
trial  court,  (p.  724) 

Earlier  in  Eschenhacli  v.  Benjamin,  195  Minn.  378, 
263  N.  W.  154  (1935),  the  Minnesota  court  had  denied 
the  existence  of  such  a  cause  of  action,  and  pointing 
to  the  practical  reasons  why  the  courts  have  not  recog- 
nized it,  stated : 

Were  we  to  sustain  plaintiffs'  contentions  it  is 
obvious  that  each  minor  child  would  have  a  dis- 
tinct and  separate  cause  of  action.  In  the  instant 
case,  instead  of  having  one  cause  by  the  husband 
alone,  there  would  also  be  a  cause  of  action  by 
the  wife  and  one  for  each  minor  child.  If  this 
rule  were  to  be  extended  as  plaintiffs  would  have 
us  do,  then,  carried  to  its  logical  conclusion,  there 
would,  in  many  accident  cases,  be  litigation  almost 
without  end,  all  based  upon  a  single  tort  and  only 
one  individual  physically  involved  in  the  accident 
itself,  (pp.  155-6) 

There  are,  in  addition,  several  discussions  of  the 
question  by  way  of  dicta.  In  Stout  v.  Kansas  City 
Temiinal  Railway  Co.,  172  Mo.  App.  113,  157  S.  W. 
1019  (1913),  the  court  said: 

The  entire  damage  in  cases  of  negligent  injury 
to  a  husband  or  father  has  always  been  consid- 


ered  as  centering  in  him  and  his  right  in  the 
premises  has  always  been  thought  to  be  excki- 
sive;  and  a  settlement  with  him  has  always  been 
recognized  as  closing  the  incident.  No  case  has 
been  found  to  support  a  different  conception  of 
the  rights  of  the  parties.  Any  other  view  would 
lead  to  absurd  results,  (p.  1021) 

In  Blair  v.  Seitner  Dry  Goods  Co.,  184  Mich.  304,  i 

151  N.  W.  724  (1915),  the  court  said: 

If  a  husband  is  injured  and  recovers  his  damages, 
his  wife  cannot  usually  recover  damages.  The 
husband  has  usually,  as  a  result  of  his  action, 
been  compensated  for  his  pain  and  suffering,  past 
and  future,  for  loss  of  time,  for  diminution  of 
capacity  to  earn  money.  The  minor  children  of 
an  injured  father  and  those  of  an  injured  mother 
may  suffer  on  account  of  the  injury,  but  it  has 
never  been  considered  that  they  had  an  action 
therefor,  (p.  727) 

In  Feneff  v.  New  York  Cent.  <&  H.  B.  B.  Co.,  203] 
Mass.  278,  89  N.  E.  436  (1909),  it  was  stated: 

The  minor  children  of  an  injured  father  who  is] 
legally  bound  to  furnish  them  with  support  may 
suffer  indirectly  from  his  injury.  So  too  may  his 
wife,  to  whom  he  owes  the  same  legal  duty  to 
furnish  support;  yet  it  was  never  held  that  a 
wife  or  minor  child  could  recover  for  the  conse- 
quences of  a  father's  disability,  against  one  who 
had  negligently  injured  him.  The  diminished 
value  of  the  husband's  consortium  with  his  wife, 
in  such  a  case,  is  like  the  diminished  value  of  the 
work  that  the  husband  can  do  for  the  support] 
of  his  wife  and  the  education  and  support  of  hisj 
minor  children.    The  negligent  defendant  is  sup- 


posed  to  have  made  full  })ecuniai'y  conipensation 
to  the  husband  and  father  for  his  injury.  In  the 
benefit  from  this  i^ayment  the  wife  and  children 
may  be  expected  to  share  to  some  extent.  If  they 
still  suffer  loss,  it  is  not  direct,  but  only  conse- 
quential, (p.  437) 

It  is  thus  obvious  that  the  courts  applying  common 
law,  in  dealing  directly  with  the  claim  for  relief  here 
sought  to  be  asserted,  have  unanimously  rejected  that 
cause. 

B.    The  Arguments  by  Way  of  Analogy. 

The  Court  below  purported  to  rely  by  way  of  anal- 
ogy upon  the  decisions  in  Hitaffer  v.  Argonne  Co., 
183  F.  2d  811  (C.A.D.C.  1950),  and  Daily  v.  Parker, 
152  F.  2d  174  (7th  Cir.  1945).  In  the  Hitaffer  case, 
a  wife  sought  to  recover  damages  for  loss  of  consor- 
tium arising  out  of  the  alleged  negligent  injury  of 
her  husband  by  his  employer.  The  Court  of  Appeals 
ruled : 

(1)  That  a  wife  could  bring  an  action  for 
damages  arising  out  of  the  negligent  injury  of 
her  husband,  and 

(2)  That  the  exclusive  remedy  provision  of 
the  Longshoremen  and  Harbor  Workers  Compen- 
sation Act  did  not  prevent  the  suit. 

In  that  case,  the  Court  of  Appeals  recognized  that 
the  common  law  did  not  permit  a  wife  to  sue  for 
damages  arising  out  of  the  negligent  injury  of  her 
husband.  As  it  pointed  out,  only  one  case  had  ever 
sustained  such  a  claim  for  relief.  Hipp  v.  E.  I.  Du- 
pont  de  Nemours  d  Co.,  182  N.  C.  9,  108  S.  E.  318 


(1921),  and  that  case  had  been  effectively  overruled, 
in  the  later  case  of  Hinnant  v.  Tide  Water  Power  ^ 
Co.,  189  N.  C.  120,  126  S.  E.  307  (1925).  However,  the' 
Court  of  Appeals  rejected  the  decided  cases  and  up- 
held the  claim  for  relief.  Since  then,  however,  the 
Hitaffer  case  would  appear  to  have  been,  in  effect, 
overruled  by  Brown  v.  Curtin  d;  Johnson,  Inc.,  221  F. 
2d  106  (C.A.D.C.  1955),  where  the  court  held  that  ' 
a  wife  had  no  right  of  action  for  loss  of  consortium 
or  other  injury  on  account  of  the  death  of  her  hus- 
band by  wrongful  act.  Moreover,  while  the  Hitaffer 
case  was  followed  in  Brown  v.  Georgia-Tennessee 
Coaches,  Inc.,  88  Ga.  App.  519,  77  S.  E.  2d  24  (1953), 
and  Cooney  v.  Moomaw,  109  F.  Supp.  448  (D.C.  Neb. 
1953),  it  has  been  rejected  in  every  other  jurisdiction 
which  has  had  occasion  to  pass  upon  the  problem. 

Coastal  Tank  Lines,  Inc.  v.  Canoles,  207  Md.  ] 

37,  113  A.  2d  82  (1955)  ; 
Garrett  v.  Reno  Oil  Company,  271  S.  W.  2d 

764  (Tex.  Civ.  App.  1954)  ;  j 

Ripley  v.  Ewell,  61  S.  2d  420  (Fla.  1952)  ;  ^ 

Franzen  v.  Zimmerman,  127  Colo.  381,  256  P. 

2d  897  (1953)  ; 
La  Face  v.  Cincinnati,  Newport  d;  Covington 

Ry.  Co.  Inc.,  249  S.  W.  2d  534  (Ky.  1952) 
Larocca  v.  American  Chain  &  Cable  Co.,  21 

N.  J.  Super.  195,  92  A.  2d  811  (1952) ; 
Nelson  v.  Lockett  ,c&  Co.,  206  Okla.  334,  243  Pj 

2d  719  (1952)  ; 
Ash  V.  Mullen,  Inc.,  43  Wash.  2d  345,  261  Pj 
2d  118  (1953)  ; 


Werthan  Bag  Corp.  v.  Aynetv,  202  F.  2(1  119 

(C.A.  1953)  ; 
O'Neil  V.  United  States,  202  F.  2d  366  (C.A. 

D.C.  1953)  ; 
Cook  V.  Snyder,  119  N.  Y.  S.  2d  481  (1953) ; 
Best  V.  Samuel  Fox  d  Co.,  (1952)  A.  C.  716. 

See,  also: 

3  Restatement,  Torts,  Sec.  695. 

Of  course,  even  if  the  Hitaffer  case  represented  the 
common  law,  it  would  not  be  controlling-  here,  for  that 
case  is  based  upon  the  wdfe's  right  to  the  consortium 
of  her  husband.  A  child  has  no  such  right.  Under 
the  Hawaiian  statutes  on  divorce,  Chapter  296,  R.L.H. 
1945,  as  construed  by  the  Supreme  Court  of  Hawaii, 
a  wife  has  a  legal  right  to  the  love,  affection,  and 
physical  presence  of  her  husband.  He  cannot,  without 
reasonable  cause,  absent  himself  and  live  apart  from 
her.  Kaikona  v.  Kaikona,  36  HaAvaii  49  (1942).  These 
principles,  of  course,  are  not  imique  in  Hawaii,  but 
are  universally  recognized  in  American  and  English 
jurisdictions. 

On  the  other  hand,  while  parents  are  under  a  duty 
to  provide  for  their  children  pursuant  to  Sec.  12264, 
R.L.H.  1945,  nothing  in  the  statutes  or  in  the  Hawai- 
ian coinmon  law  requires  a  parent  to  love  a  child  or 
even  to  furnish  personal  guidance  or  education.  Many 
parents,  for  example,  find  it  for  the  best  interests  of 
their  children  to  place  them  in  boarding  schools  or 
other  institutions  far  from  the  home  of  their  parents, 
and  the  law  recognizes  the  right  of  the  parents  to  do 
this. 
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In  Daily  v.  Parker,  152  F.  2d  174  (7th  Cir.  1945), 
the  Court  of  Appeals  for  the  Seventh  Circuit  held 
that  a  child  had  a  right  of  action  against  a  person 
enticing  its  parent  away  from  the  home.  While  this 
case  was  followed  in  Johnson  v.  Ltthman,  330  111. 
App.  598,  71  N.  E.  2d  810  (1947)  ;  Rnssick  v.  Hicks, 
85  F.  Supp.  281  (D.C.  Mich.  1949),  and  Miller  v. 
Monsen,  228  Minn.  400,  37  N.  W.  2d  543  (1949),  it 
does  not  represent  the  common  law.  Every  other 
court  passing  upon  the  problem  since  the  Daily  case 
has  refused  to  adhere  to  the  rule  there  laid  down. 

Edler  v.   MacAlpine-Downie,   180   F.    2d   385 

(C.A.D.C.  1950)  ; 
Nelson  v.  Richwagen,  326  Mass.  485,  95  N.  E. 

2d  545  (1950)  ; 
Taylor  v.  Keefe,  134  Conn.  156,  56  A.  2d  768 

(1947)  ; 
Rudley  v.  Tobias,  84  Cal.  App.  2d  454,  190  P. 

2d  984  (1948)  ; 
Kleinotv  v.  Ameika,  19  N.  J.  Super.  165,  88  A. 

2d  31  (1952) ; 
Henson  v.  Thomas,  231  N.  C.  173,  56  S.  E.  2d 

432  (1949)  ; 
Garza  v.  Garza,  209  S.  W.  2d  1012  (Tex.  Civ. 

App.  1948)  ; 
Scholherg  v.  Intyre,  264  Wis.  211,  58  N.W.  2d 

698  (1953)  ; 
Katz  V.  Katz,  95  N.  Y.  S.  2d  863  (1950). 

See  also  20  Mo.  L.  Rev.  107  where  an  excellent 
article  dealing  with  Hitaffer  and  Daily  as  well  as  the 
t3^e  of  claim  here  involved  appears. 
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Not  only  is  the  Daily  rule  contrary  to  the  common 
law,  but  it  is  clearly  distinguishable  from  the  prin- 
ciple involved  in  this  case.  Removing  a  ])ai('nt  from 
the  home  is  a  deliberate  and  direct  interference  with 
the  parent-child  relationship.  On  the  other  hand, 
where  the  parent  is  injured  by  the  negligence  of  the 
third  party,  the  interference  is  consequential  and  not 
deliberate.  Neither  of  the  analogies  relied  on  by  the 
court  below  represents  the  common  law  or  is,  on  anal- 
ysis, analogous. 


(2)  THE  COURT  BELOW  ERRED  IN  FAILINQ  TO  FOLLOW  THE 
COMMON  LAW  AS  REQUIRED  BY  HAWAIIAN  STATUTE. 

Sec.  1,  R.L.H.  1945,  provides  in  part : 
The  common  law  of  England,  as  ascertained  by 
English  and  American  decisions,  is  declared  to  be 
the  common  law  of  the  Territory  of  Hawaii  .  .  . 

As  we  have  seen,  the  common  law  did  not  recognize 
the  existence  of  the  claim  for  relief  which  the  District 
Court  upheld.  While  it  is  true  that  this  statute  does 
not  confine  the  Hawaiian  courts  to  a  fixed  set  of 
precedents  but  allows  a  degree  of  flexibility  to  meet 
changes  in  the  common  law  as  they  develop,  Vierra 
V.  Campbell  d  Moody,  40  Hawaii  86  (1953) ;  Welsh  v. 
Campbell,  41  Hawaii  106  (1955),  nevertheless,  where, 
as  here,  there  is  a  unanimity  of  judicial  authority 
opposing  the  claim  sought  to  be  asserted  and,  where 
no  Hawaiian  statute  or  judicial  precedent  upholds 
such  claim,  then  the  Hawaiian  courts  do  not  ignore 
the  command  of  the  statute,  l)ut  apply  the  common 
law. 
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A  case  in  point  is  Hall  v.  Kennedy,  27  Hawaii  626 
(1923).  In  that  case,  the  dependent  parents  of  an 
adult  child  sought  damages  for  loss  of  support  arising 
out  of  the  death  of  the  child  in  an  accident.  The  court 
stated : 

An  action  to  recover  damages  for  the  death  of  a 
relative  was  not  known  to  the  common  law  .  .  . 

The  court  went  on  to  point  out  that  in  1892  the  Terri- 
tory, then  a  kindom,  had  enacted  what  is  now  Sec.  1, 
R.L.H.  1945.   The  court  stated: 

The  rule  of  the  common  law  applicable  to  the 
question  involved  herein,  not  having  been  altered 
by  the  Constitution  or  laws  of  the  United  States 
or  (until  the  enactment  of  Act  245,  S.L.  1923) 
by  the  laws  of  this  Territory,  must  therefore  be 
our  guide  in  the  instant  case  imless  it  can  be  said 
that  a  contrary  rule  of  law  has  been  ''fixed  by 
Hawaiian  judicial  precedent,  or  established  by 
Hawaiian  usage". 

The  court  pointed  out  that  in  1860  in  the  case  of 
Kake  v.  Horton,  2  Hawaii  209  (1860),  it  had  allowed 
a  widow  to  recover  damages  for  the  wrongful  death 
of  her  husband  under  Section  14  of  the  Civil  Code 
1859  which  iDermitted  judges  to  apply  "necessary 
remedies  to  evils  not  specifically  contemplated  by 
law".  That  provision  had  been  repealed  by  Act  57, 
S.  L.  1892,  which  instead,  by  what  is  now  Section  1, 
R.L.H.  1945,  adopted  the  common  law.  The  court 
then  referred  to  Ferreira  v.  Hon.  R.  T.  c5  L.  Co.,  16 
Hawaii  615  (1905),  which  had  followed  the  Kake  de- 
cision, and  said: 
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The  cases  of  Kake  v.  Horton  and  Ferreira  v.  Hon. 
R.  T.  A:  L.  Co.  ahove  cited  are  undoubtedly  au- 
thority for  the  x>i*oposition  that,  as  "fixed  l)y 
Hawaiian  judicial  precedent"  the  conunou  law 
rule  denying  a  right  of  action  to  a  widow  i'or  the 
wrongful  death  of  her  husband  or  a  right  of 
action  to  a  father  for  the  wrongful  death  of  his 
minor  son,  has  been  abrogated  in  this  jurisdic- 
tion. But,  in  conceding  that  the  cases  cited  go  to 
such  lengths,  it  does  not  follow  that,  in  the  case 
of  the  death  of  an  adult,  a  person  dependent 
upon  the  deceased,  even  if  such  dependent  be  the 
father  or  mother  of  deceased,  has,  in  the  absence 
of  statute,  a  right  of  action  against  the  person 
causing  the  death  of  deceased.  In  Kake  v.  Horton 
the  court,  owing  to  the  statute  then  in  vogue, 
doubtless  was  authorized  in  allowing  the  widow 
to  maintain  her  action  for,  in  addition  to  the 
power  vested  in  the  court  by  that  broad  statute, 
a  husband  is  bound  by  law  to  support  his  wdfe, 
and  the  legal  right  of  the  wife  for  such  support 
was  infringed  by  the  wrongful  act  of  the  defend- 
ant. The  same  may  be  said  of  the  Ferreira  case 
for,  since  by  law  a  father  is  entitled  to  the  earn- 
ings of  his  son  during  the  son's  minority,  a  right 
of  action  may  be  maintained  by  the  father  against 
one  who,  by  causing  the  son's  death,  deprives  the 
the  father  of  that  legal  right.  Where,  however, 
no  legal  right  is  infringed,  no  right  of  action  may 
be  maintained. 

It  is  obvious  from  the  decision  in  Hall  v.  Kennedy, 
supra,  and  from  the  subsequent  death  cases  in  Hawaii 
such  as  Gabriel  v.  Margali,  37  Hawaii  571  (1947),  and 
Youyig  v.  H.  C.  dc  D.  Co.,  34  Hawaii  426  (1938),  that 
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the  Hawaiian  departure  from  the  common  law  in  Kake 
V.  Horton,  2  Hawaii  209  (1860),  was  confined  to  cases 
involving  wrongful  death  where  the  party  suing  could 
claim  damage  directly  resulting  from  the  deprivation 
of  some  legal  relationship.  After  the  adoption  of  the 
common  law,  the  Hawaiian  courts  refused  to  broaden 
the  Kake  rule  to  include  other  classes  of  cases. 

Moreover,  it  is  apparent  from  the  language  in  the 
opinion  in  the  Kake  case  itself  that,  had  it  not  been 
a  case  where  the  death  of  the  husband  had  resulted 
from  the  injury,  an  action  would  not  have  been 
allowed,  for  the  court  said: 

We  are  of  the  opinion  that  much  of  the  law  read 
by  the  learned  counsel  for  defendant,  as  well  as 
a  great  part  of  their  argiunent,  is  inapplicable 
to  the  question  at  issue. 

They  treat  the  case  as  if  this  tvas  an  action  of 
trespass  brought  by  the  plaintiff^  to  recover  dam- 
ages for  an  assault  and  battery,  committed  on  her 
deceased  husband,  Charlie  Pihaole;  whereas,  as 
as  we  understand  the  matter,  it  is  an  entirely 
different  thing,  being  an  action  on  the  case,  to 
recover  for  consequential  damage  resulting  to  the 
plaintiff  by  reason  of  the  death  of  her  late  hus- 
band, which  she  alleges  to  have  been  caused  by 
the  wrongful  act  of  the  defendant,  Horton.  (Ital- 
ics supplied)  (p.  210)    . 

From  time  to  time,  the  Hawaiian  Legislature  has 
broadened  the  remedies  allowed  in  wrongful  death 
cases.  Thus,  as  pointed  out  in  Hall  v.  Kennedy,  27 
Hawaii  626  (1923),  a  statute  had  been  enacted,  by 
the  time  that  case  was  decided  in  the  Supreme  Court, 
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which  allowed  actual  dependents  to  recover  in  death 
cases.  This  statute  is  now  Section  10486  R.L.I  1.  1945. 
Act  205,  S.  L.  1955,  effective  May  27,  1955,  extended 
the  damage  recoverable  in  a  statutory  death  action 
to  include  pecuniary  injury  by  reason  of  losses  in  the 
nature  of  those  sought  in  the  present  case.  No 
attempt,  however,  was  made  in  the  statute  to  allow 
recovery  of  damages  for  such  losses  in  cases  where 
death  did  not  result  from  the  injury. 

The  Court  below  also  stated: 

The  foregoing  review  indicates  very  clearly  that 
Hawaii  intends  to  protect  all  legal  interests  of 
the  family.  (R.  15,  16) 

However,  a  review  of  the  Hawaiian  cases  cited  by 
the  Court  below,  Kake  v.  Horton,  2  Hawaii  209 
(1860)  ;  Ferreira  v.  Hon.  R.  T.  d  L.  Co.,  16  Hawaii 
615  (1905)  ;  Hall  v.  Kennedy,  supra;  Globe  Indemnity 
Co.  V.  Araki,  32  Hawaii  153  (1931)  ;  Young  v.  H.  C. 
cC-  D.  Co.,  34  Hawaii  426  (1938) ;  Gabriel  v.  Margali, 
37  Hawaii  571  (1947) ;  Ginoza  v.  Takai  Elec.  Co.,  40 
Hawaii  691  (1955),  and  Enos  v.  Hono.  Motor  Coach 
Co.,  34  Hawaii  5  (1936),  does  not  show  any  disposi- 
tion on  the  part  of  the  Hawaiian  court  to  extend 
the  principle  adopted  in  the  Kake  case  beyond  the 
limitations  previously  set  forth.  On  the  contrary,  the 
decision  in  Hall  v.  Kennedy,  supra,  expressly  holds 
that  in  obedience  to  Section  1,  R.L.H.  1945,  that  prin- 
ciple would  not  be  so  extended. 

A  review  of  the  Hawaiian  statutes  cited  by  the 
court  below,  Act.  245  S.L.  1923  (now  Section  10486, 
R.L.H.  1945),  Act  206,  S.L.H.  1953   (providing  for 
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the  survival  of  tort  actions),  Act  205,  S.L.H.  1955 
(allowing  recovery  of  damages  in  a  statutory  death 
action  to  the  same  extent  as  to  recovery  allowed  under 
Kake  v.  HoHon,  supra),  does  not  reveal  that  any  of 
those  statutes  can  be  construed  so  as  to  allow  the 
claim  here  sought  to  be  asserted.  On  the  contrary, 
they  all  deal  with  situations  involving  the  death  of 
the  person  injured  in  the  accident. 

Thus,  just  as  in  Hall,  supra,  we  have  a  situation 
where  the  common  law  does  not  recognize  a  right  to 
relief  and  where  neither  Hawaiian  judicial  precedent 
nor  statutes  can  be  construed  to  uphold  such  a  right. 
It  is  therefore  clear  that  the  substantive  law  of 
Hawaii  will  deny  the  claim  for  relief  here  asserted. 
A  very  similar  case  was  that  decided  by  the  Florida 
court  in  Ripleij  v.  Ewell,  61  S.  2d  420  (Fla.  1952), 
where  a  wife  sought  to  recover  for  damages  arising 
out  of  negligent  injury  to  her  husband,  although  the 
husband  did  not  die  as  a  result  of  the  accident. 
Florida  had  a  statute  similar  to  Hawaii's  Section  1, 
and  the  Florida  court  finding  that  the  claim  for  relief 
was  not  accepted  at  the  common  law,  refused  to  allow 
it  in  Florida. 

Not  only  is  the  decision  below  contrary  to  Section  1, 
R.L.H.  1945,  but  the  reasons  asserted  in  the  opinion 
of  the  lower  court  as  the  logical  basis  for  its  depar- 
ture from  common  law  will  not  withstand  analysis. 

The  court  below  held,  reasoning  by  analogy  from 
Hitaffer,  that  a  child  should  be  allowed  to  recover 
since  where  a  parent  is  negligently  injured,  because 
the  child  does  suffer  by  deprivation  of  the  care,  com- 
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fort  and  conipanioiislii])  of  its  parent.  A])pai'ently, 
both  the  decision  below  and  that  in  Uitaffcr  were 
based  im])licitly,  as  was  Daihj  expressly  upon  the 
doctrine  ul)i  jus  ihi  remedium.  The  difficulty  is  that 
that  doctrine  is  inapplicable,  for  jus  means  a  le.^al 
right,  and  as  previously  pointed  out,  a  child  has  no 
legal  right,  under  Section  12264,  R.L.H.  1945  to  the 
personal  care,  comfort  and  companionshi])  of  a  par- 
ent. It  is  true  that  the  complaint  here  contained 
allegations  of  loss  of  support,  but  any  loss  of  support 
is,  of  course,  only  a  consequence  of  injury  to  the 
parent  and,  since  the  parent  can,  and  here  did  (R.  20, 
21),  recover  for  all  the  injuries  which  he  or  she  has 
suffered,  the  allegations  of  loss  of  support  do  not 
make  the  claim  for  relief  a  good  one.  Blair  v.  Seitner 
Dri)  Goods,  184  Mich.  304,  151  N.  AV.  724  (1915); 
Feneff  v.  Netv  York  Cent,  d;  H.  R.  R.  Co.,  203  Mass. 
278,  89  N.  E.  436  (1909). 

The  loss  by  a  child  of  the  parent's  care,  comfort 
and  companionship  is  no  different  whether  the  child 
is  a  minor  or  of  age.  An  equally  great  loss  may  be 
sustained  by  a  grandchild,  a  nephew,  a  more  distant 
relative,  a  close  personal  friend,  or,  in  Hawaii,  a  keiki 
hanai  (a  foster  child,  not  legally  adopted),  all  depend- 
ing upon  the  circumstances  of  the  case. 

No  logical  distinction  can  be  made  between  the  case 
of  the  child  and  that  of  another  to  whom  the  injured 
person  merely  stood  in  point  of  fact  in  loco  parentis. 
Of  course,  it  can  be  argued  that  in  one  case  there  is 
a  legal  parent-child  relationship,  while  in  the  other 
there  is  not.    However,  to  attempt  to  draw  a  line 
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because  of  the  pajrent-child  relationship  between  a 
child  and  a  grandchild  living  in  the  home  of  its  grand- 
parents, or  a  keiki  hanai  or  even  an  old  friend  de- 
prived of  the  daily  companionship  of  the  injured 
person,  is  merely  to  create  a  new  legal  fiction. 

Aside  from  the  fact  that  the  decision  below  is 
contrary  to  the  common  law,  to  the  Hawaiian  Judicial 
precedents  and  statutes,  and  is  without  logical  justifi- 
cation, consideration  should  also  be  given  to  the  pra 
tical  consequences  of  that  decision.  If  the  claims  for 
relief  here  souj^t  were  recognized,  every  settlement 
of  a  tort  claim  where  the  injury  arose  within  the  last 
twenty-two  years  and  nine  months  (Sections  10427, 
lOiSO,  12261,  R.L:B.  l^iD)  would  now  be  in  doubt, 
for  if  the  settlement  were  made  only  with  the  j>erson 
injured,  others,  including  minor  children  within  two 
years  after  their  majority,  might  come  in  and  pros- 
ecute actions  on  their  own  behalf.  In  the  future,  no 
such  claim  could  be  settled  without  securing  a  release 
fiom  the  spouse  and  from  the  guardian  of  all  the 
children.  This  would  mean  that  in  every  case  where 
a  tort  claimant  was  a  parent  and  had  minor  children 
the  claimant  would  have  to  have  a  guardian  ad  litem 
appointed  for  his  children  and  meet  the  approval  of 
the  court  before  his  case  could  be  settled.  The  result- 
ing burden  upon  the  courts  and  the  discomfiture  of 
the  tort  claimants  themselves  would  be,  to  say  the 
least,  substantiaL 
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CONCLUSION. 
For  the  reasons  set  forth  above,  the  judgment  below 
hould  be  reversed. 

Dated,  Ilonululu,  Hawaii, 
April  11, 1956. 

Respectfully  submitted, 

Thomas  M.  Waddoups, 
Frank  D.  Padgett, 

Counsel  for  James  Meredith, 
Appellant. 

Robertson,  Castle  k  Anthony, 
Of  Counsel. 
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COMMON  LAW,  STATUTES  AND  DEPOSITORIES. 

Sec.  1,  R.L.H.  1945. 

Common  law  applies  except  when.  The  common  law 
of  England,  as  ascertained  by  English  and  American 
decisions,  is  declared  to  be  the  common  law  of  the 
Territory  of  Hawaii  in  all  cases,  except  as  otherwise 
expressly  provided  by  the  Constitution  or  laws  of 
the  United  States,  or  by  the  laws  of  the  Territory,  or 
fixed  by  Hawaiian  judicial  precedent,  or  established 
by  Hawaiian  usage;  provided,  however,  that  no  per- 
son shall  be  subject  to  criminal  proceedings  except 
as  provided  by  the  written  laws  of  the  United  States 
or  of  the  Territory. 

Limitation  of  Actions 

Personal  Actions. 

Sec.  10427,  R.L.H.  1945. 

Damage  to  persons  or  property.  Actions  for  the 
recovery  of  compensation  for  damages  or  injuiy  to 
persons  or  property  must  be  instituted  within  two 
years  after  the  cause  of  action  accrued,  and  not  after. 

Tort  Actions 

Parties :  Death  by  Wrongful  Act. 

Sec.  10486,  R.L.H.  1945. 

Action  by  dependent,  tvlien.  When  the  death  of  a 
person  is  caused  by  the  wrongful  act  or  neglect  of 
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another,  any  person  who  was  wholly  or  partly  de- 
pendent upon  such  decedent  may  maintain  an  action 
for  damages  against  the  person  causing  the  death,  or 
if  such  person  so  liable  was  then  employed  by  another 
person  who  is  responsible  for  his  conduct,  then  also 
against  such  employer.  Where  there  is  more  than  one 
person  wholly  or  partly  dependent  upon  such  dece- 
dent, any  action  that  may  be  brought  shall  be  brought 
by  all  of  such  dependents  or  by  one  or  more  of  such 
dependents  for  the  benefit  of  all  the  dependents,  but 
only  one  action  may  be  brought  and  one  recovery 
had.  In  every  action  under  this  section  such  damages 
may  be  given  as  under  all  the  circumstances  may  be 
just  and  the  trial  court  shall  apportion  the  damages 
given  among  all  the  dependents.  In  the  action  the 
court  shall  cause  notice  to  be  given  of  the  pendency 
thereof  to  all  known  dependents  who  have  not  joined 
therein.  Such  action  must  be  commenced  within  two 
years  after  the  injury  which  caused  the  death;  pro- 
vided, however,  that  nothing  in  this  section  shall  be 
construed  as  authorizing  any  action  to  be  maintained 
hereunder  against  the  employer  of  such  decedent  in 
any  case  where  any  dependent  of  the  decedent  has 
a  remedy  for  compensation  under  the  provisions  of 
Chapter  77. 

Children. 

Sec.  12261,  R.L.H.  1945.  " 

Age  of  majority.  All  persons,  whether  male  or 
female,  residing  in  the  Territory,  who  shall  have 
attained  the  age  of  twenty  years,  shall  be  regarded 
as  of  legal  age  and  their  period  of  minority  to  have 
ceased. 
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Sec.  12264,  R.L.H.  1945. 

Parents'  control  and  duties;  binding  out  of  children 
bij  judge.  Parents,  or,  in  case  they  be  both  dead, 
guardians,  legally  appointed,  shall  have  control  over 
the  actions,  the  conduct  and  the  education  of  their 
children  during  their  minority;  they  shall  have  the 
right,  at  all  times,  to  recover  possession  of  their  chil- 
dren by  habeas  corpus,  and  to  chastise  them  mod- 
erately for  their  good;  and  it  shall  be  the  duty  of  all 
parents  and  guardians  to  set  a  good  example  before 
their  children;  to  provide,  to  the  best  of  their  ability, 
for  their  support  and  education;  to  see  that  they  are 
instructed  in  a  knowledge  of  religion;  to  use  their 
best  endeavors  to  keep  them  from  idleness  and  vice 
of  all  kinds;  and  to  inculcate  upon  them  habits  of 
industry,  economy  and  loyalty;  and  it  shall  be  lawful 
for  any  judge  of  any  circuit  court,  on  a  complaint 
being  laid  before  him  against  any  parent,  that  he  or 
she  is  encouraging  their  children  in  ignorance  and 
vice,  to  summon  such  parent  before  him;  and,  upon 
its  being  proved  to  his  satisfaction,  to  bind  out  such 
children  during  their  minority  to  some  person  of  good 
moral  character  to  be  well  supported,  trained  to  good 
habits,  and  taught  at  least  the  rudiments  of  knowledge. 
Act.  206,  S.L.  1953. 

Section  1.  Chapter  221  of  the  Revised  Laws  of 
Hawaii  1945  is  hereby  amended  by  adding  new  sec- 
tions 10494,  10495  and  10496,  to  read  as  follows : 

''Sec.  10494.  Actions  ivliich  survive  death  of 
ivrongdoer  or  other  person  liable.  All  rights  of 
action  arising  out  of  physical  injury  to  the  per- 


IV 


son  and  rights  of  action  arising  out  of  the  death 
of  a  person  by  wrongful  act  in  favor  of  his  de- 
pendents or  in  favor  of  persons  toward  whom 
the  deceased  occupied  the  relationshi})  of  hus- 
band, wife,  parent  or  minor  child,  shall  survive 
notwithstanding  the  death  of  the  wrongdoer  or 
any  other  person  who  may  be  liable  for  damages 
for  such  physical  injury  or  death. 

''Sec.  10495.  Death  of  defendant,  no  ahate- 
ment  of  action.  In  any  case  where  the  wrong- 
doer or  other  person  who  may  be  liable  for  dam- 
ages for  physical  injury  or  death  to  the  persons 
enumerated  in  section  10494  shall  die  after  action 
shall  have  been  instituted  against  him  therefor, 
the  action  shall  not  abate,  but  may  be  continued 
against  the  executor  or  administrator  of  his  estate 
in  accordance  with  the  provisions  of  chapter  204 
of  the  Revised  Laws  of  Hawaii  1945.  I 

"Sec.  10496.  Death  of  wrongdoer  or  other  per- 
son liable  p^'ior  to  suit,  time  for  bringing  action 
against  estate.  In  any  case  where  the  wrongdoer 
or  other  person  who  may  be  liable  for  damages 
for  physical  injury  or  death  to  the  persons  enu- 
merated in  section  10494  shall  die  before  an 
action  has  been  brought  against  him,  such  action 
may  be  brought  against  the  executor  or  admin- 
istrator of  his  estate;  provided,  however,  that 
every  such  action  shall  be  instituted  within  the 
time  prescribed  by  law  for  filing  of  claims  by 
creditors  of  the  deceased  in  the  probate  proceed- 
ings and  within  two  years  of  the  act  which  caused 


the  physical  injury  or  death,  whichever  shall  be 
earlier,  or  be  forever  barred." 

Act.  205,  S.L.  1955. 

Section  1.     Section  1048()  of  the  Revised  Laws  of 
Hawaii  1945  is  hereby  amended  to  read  as  follows: 

''Sec.  10486.  Death  by  wrongful  act.  When 
the  death  of  a  person  shall  be  caused  by  the 
wrongful  act,  neglect  or  default  of  any  person 
or  corporation,  the  deceased's  legal  represent- 
ative, or  any  of  the  persons  hereinafter  enumer- 
ated, may  maintain  an  action  against  the  person 
or  corporation  causing  the  death  or  against  such 
person  or  corporation  responsible  for  such  death, 
on  behalf  of  the  persons  hereinafter  enumerated. 

In  any  such  action  under  this  section,  such 
damages  may  be  given  as  under  the  circumstances 
shall  be  deemed  fair  and  just  compensation,  with 
reference  to  the  pecuniary  injury  and  loss  of  love 
^  and  affection,  including  (a)  loss  of  society,  com- 
panionship, comfort,  corsortiimi  or  protection, 
(b)  loss  of  marital  care,  attention,  advice  or 
counsel,  (c)  loss  of  filial  care  or  attention  or 
(d)  loss  of  parental  care,  training,  guidance  or 
education  suffered  as  a  result  of  the  death  of 
the  person  by  the  surviving  spouse,  children, 
father,  mother,  and  by  any  person  wholly  or 
partly  dependent  upon  the  deceased  person.  The 
jury  or  court  sitting  without  jury  shall  allocate 
the  damages  to  the  persons  entitled  thereto  in  its 
verdict  or  judgment,  and  any  damage  recovered 
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iinder  this  section,  except  for  reasonable  expenses 
of  last  illness  and  burial,  shall  not  constitute  a 
part  of  the  estate  of  the  deceased.  If  an  action 
be  brought  pursuant  to  this  section  and  a  sep- 
arate action  brought  pursuant  to  section  10497, 
such  actions  may  be  consolidated  for  trial  on  the 
motion  of  any  interested  party,  and  a  separate 
verdict,  report  or  decision  may  be  rendered  as  to 
each  right  of  action.  Any  action  brought  midei 
this  section  shall  be  commenced  within  two  yeai-s 
from  the  date  of  death  of  such  injured  pei*son.'' 

Section  2.  Chapter  221  of  the  Revised  Laws  of 
Hawaii  1945  is  hereby  amended  by  adding  a  new 
section  10497  thereto  to  read  as  follows: 

*' Sec.  10497.  Siu'vival  of  actions.  A  cause  of 
action  arising  out  of  a  wrong'ful  act,  neglect  or 
default,  except  actions  for  defamation  and  mali- 
cious prosecution,  shall  not  abate  by  reason  of 
the  death  of  the  injured  person.  Such  action  shall 
siu'vive  in  favor  of  the  legal  representative  of 
such  person  and  any  damage  recovered  shall  form 
part  of  the  estate  of  the  deceased." 

Section  3.  Sections  10494,  10495  and  10496,  as  en- 
acted by  Act  206  of  the  Session  Laws  of  Hawaii  1953, 
are  hereby  amended  to  read  as  follows : 

*•  Sec.  10494.  Actions  which  survive  death  of 
wrongdoer  or  other  person  liable.  All  rights  of 
action  arising  out  of  physical  injury  to  the  per- 
son or  out  of  the  death  of  a  person  as  provided 
by  section  10486,  shall  survive,  notwithstanding 


the  death  of  the  wrongdoer  or  any  other  persons 
who  may  be  liable  for  damages  for  such  physical 
injury  or  death. 

Sec.  10495.  Death  of  defendant,  no  abatement 
of  action.  In  any  case  where  the  wrongdoer  or 
other  pei*son  who  may  be  lia})le  for  damages  for 
physical  injury  or  death  as  provided  by  section 
10486  shall  die  after  action  shall  have  ])een  insti- 
tuted against  him  therefor,  the  action  shall  not 
abate,  but  may  be  continued  against  the  legal 
representative  of  his  estate  in  accordance  of  the 
provisions  of  chapter  204  of  the  Revised  Laws 
of  Hawaii  1945. 

Sec.  10496.  Death  of  wrongdoer  or  other  per- 
son liable  prior  to  suit,  time  for  commencing 
action  against  the  estate.  In  any  case  where  the 
wrongdoer  or  other  person  who  may  be  liable  for 
damages  for  physical  injury  or  death  as  provided 
in  section  10486  shaU  die  before  an  action  has 
been  brought  against  him,  such  action  may  be 
brought  against  the  legal  representative  of  his 
estate;  provided,  however,  that  every  such  action 
shall  be  instituted  within  the  time  prescribed  by 
law  for  filing  of  claims  by  creditors  of  the  de- 
ceased in  the  probate  proceeding  or  within  two 
years  after  the  date  of  physical  injury  in  all 
other  cases,  whichever  shall  be  earlier." 


VUl 

Limitation  of  Actions 

Personal  Actions. 

Sec.  10430,  R.L.H.  1945. 

Infancy,  insanity,  imprisonment.  If  any  person 
entitled  to  bring  any  action  in  part  1  of  this  chapter 
specified  (excepting  actions  against  the  high  sheriff, 
sheriffs,  or  other  officers)  shall,  at  the  time  the  cause 
of  action  accrued  be,  either, 

1.  Within  the  age  of  twenty  years ;  or,  | 

2.  Insane;  or,  1 

3.  Imprisoned  on  a  criminal  charge,  or  in  execu- 
tion imder  the  sentence  of  a  criminal  court  for  a  term 
less  than  his  natural  life ; 

Such  persons  shall  be  at  liberty  to  bring  such 
actions  within  the  respective  times  in  said  part  1 
limited,  after  such  disability  is  removed. 
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Upon  Appeal  from  the  United  States  District  Court 
for  the  District  of  Hawaii. 

BRIEF  FOR  APPELLEES. 


JURISDICTIONAL  STATEMENT. 
Appellees    accept   appellant's   jurisdictional    state- 
ment. 


STATEMENT  OF  THE  CASE. 

Appellees  do  not  controvei-t  the  Statement  of  the 
Case  made  by  Appellant  in  his  brief. 


SUMMARY  OF  ARGUMENT. 

Regardless  of  the  rule  in  other  jurisdictions,  under 
the  common  law  of  Hawaii  a  cause  of  action  exists 
in  favor  of  appellees  for  pecuniary  loss  resulting  from 
the  deprivation  of  support,  loss  of  care,  attention, 
acts  of  kindness,  comfort,  solace  of  the  society  of  their 
mother,  her  counsel  and  advice. 

The  numerous  cases  cited  by  Appellant  in  support 
of  his  Argument  (1)  (Appellant's  Brief,  pp.  4-11) 
are  inapplicable  to  this  case,  and  are  of  absolutely  no 
aid  in  determining  the  issues  of  this  case.  The  Court 
of  Hawaii  held  in  Gabriel  v.  Margah  (1947),  37 
Hawaii  571: 

''Whatever  may  be  the  juridicial  conclusions  in 
other  jurisdictions  of  the  right  to  recover  dam- 
ages for  the  deprivation  of  those  incidents  of 
the  legal  relations  of  the  husband  and  wife  or 
parent  and  child  which  are  difficult  of  exact  esti- 
mation and  to  which  no  standard  of  value  is  ap- 
plicable, such  as  deprivation  of  a  wife  of  the  so- 
ciety, comfort  and  fellowship  of  her  husband,  or 
the  deprivation  of  parents  of  acts  of  kindness 
and  attention,  association,  comfort  and  presence 
of  their  deceased  minor  child,  we  are  confined  to, 
and  the  solution  of  the  questions  here  involved 
is  governed  by,  the  measure  of  damages  of  the 
cause  of  action  adopted  in  the  Kake  case  and  the 
necessary  and  reasonable  implications  thereof." 

The  learned  trial  judge  followed  the  well-estab- 
lished law  created  by  the  Supreme  Court  of  the  King- 
dom of  Hawaii  in  1860. 


ARGUMENT. 

(1)  THE  COMMON  LAW  OF  HAWAII  RECOGNIZES 
THE  CLAIM  HERE  ASSERTED. 

In  Kake  v,  Horton,  2  Hawaii  209  (18(>0),  the  Court, 
held  that  a  wife  can  maintain  a  cause  of  action  to 
recover  for  consequential  damag'es  resultinp^  to  her 
by  reason  of  the  death  of  her  husband  caused  by  the 
wrongful  act  of  the  defendant,  and  she  was  allowed 
to  recover  for  loss  of  support  and  the  deprivation  of 
the  society,  comfort,  and  fellowship  of  her  husband. 
The  Court  held  (at  p.  213)  : 

"The  principle  which  we  now  recognize  will  be- 
come, by  judicial  adoption,  a  valuable  part  of  the 
common  law  ..." 

In  extending  the  common  law  of  Hawaii  in  Fer- 
reira  v.  Honolulu  R.T.  Jj  L.  Co.,  16  Hawaii  615  (1905), 
the  Court  found : 

''It  is  true  that  in  the  cases  cited  the  actions  were 
by  mdows  for  the  deaths  of  their  husbands,  ])ut 
the  reasoning  upon  which  the  decisions  were  based 
is  equally  applicable  to  actions  by  parents  for 
the  deaths  of  their  children."    (at  628) 

The  Hawaiian  courts  recognized  the  existence  of  a 
cause  of  action  under  the  common  law  of  Hawaii 
where  a  recognized  legal  duty  within  the  family  rela- 
tionship existing  between  the  party  bringing  the  ac- 
tion and  the  injured  party  is  infringed  by  the  wrong- 
ful act  of  another.  Thus,  the  Court  held  in  Hall  v. 
Kennedy,  27  Hawaii  626  (1923),  that  a  parent  could 
not  maintain  an  action  to  recover  damages  for  the 
death  of  an  adult  child,  even  though  such  parent  may 


have  been  dependent  upon  the  adult  child,  since  there 
was  no  legal  right  belonging  to  the  parent  which  was 
infringed  upon  by  reason  of  the  wrongful  act  of  the 
tort-feasor.    The   Court   commented: 

^'In  Kake  v.  Horton,  the  court,  owing  to  the 
statute  then  in  vogue,  doubtless  was  authorized 
in  allowing  the  mdow  to  maintain  her  action  for, 
in  addition  to  the  power  vested  in  the  court  by 
that  broad  statute,  a  husband  is  bound  by  law  to 
support  his  wife,  and  the  legal  right  of  the  mfe 
for  such  support  was  infringed  by  the  wrongful 
act  of  the  defendant.  The  same  may  be  said  of 
the  Ferreira  case  for,  since  by  law  a  father  is 
entitled  to  the  earnings  of  his  son  during  the  son's 
minority,  a  right  of  action  may  be  maintained  by 
the  father  against  one  who,  by  causing  the  son's 
death,  deprives  the  father  of  that  legal  right. 
Where,  however,  no  legal  right  is  infringed,  no 
right  of  action  may  be  maintained.  Upon  reach- 
ing majority  a  child  is  under  no  legal  duty  of  sup- 
porting his  parent  and  the  parent  has  no  legal 
claim  upon  the  earnings  of  his  child  after  major- 
ity. In  the  instant  case  it  is  asserted  that  the  de- 
ceased was  the  sole  support  of  plaintiffs,  but  no 
legal  duty  or  obligation  was  on  deceased  to  sup- 
port plaintiffs."    (at  p.  629,  630) 

Here  appellees  interpose  that  it  is  obvious  Hawaii 
intends  to  protect  all  legal  interests  and  incidents  of 
the  family,  for  promptly  in  1923,  the  same  year  the 
Hall  case,  supra,  was  decided,  the  Legislature  enacted 
House  Bill  395  which  afforded  plaintiffs  such  as  in 
the  Hall  case  a  cause  of  action  based  upon  dependency. 
The  judiciary  committee  of  the  senate  of  this  session 


of  the  legislature  reported,   and   the  Court  held   in 

Gabriel  v.  Margah,  supra,  at  page  579 : 

''This  Bill  enlarges  the  right  of  suit  and  iccoveiy 
for  death  by  wrongful  act.  ...  It  enlarges  the 
common  law  recovery  which  we  believe  to  be  too 
limited."  (Sen.  Journal  Hawaii,  12  Legis.  Reg. 
Sess.  1923,  p.  977.) 

And  under  the  most  recent  case  brought  under  this 
Act  (as  amended  and  then  in  effect),  Ginoza  v.  Takai 
Elec.  Co.,  (1955),  40  Haw.  691,  the  Court  ])ermitted 
recovery  by  the  wife  for  loss  of  support  and  wellbeing, 
and  allowed  the  children  to  recover  for  the  loss  of 
support,  maintenance,  education,  nurture,  care  and 
training,  the  same  incidents  recoverable  under  the 
common  law  of  Hawaii  hereinbefore  set  forth.  Chief 
Justice  Towse  said  in  that  case,  at  page  709: 

"That  damages  may  be  awarded  for  such  loss  is 

settled  in  this  jurisdiction." 

The  1955  Legislature  of  Hawaii,  by  Act  205,  effec- 
tive May  27,  1955,  further  amended  the  statutory 
action  incorporating  specific  provisions  permitting 
recovery  for  pecuniary  injury  and  loss  of  love  and 
affection,  including  loss  of  society,  companionship, 
comfort,  consortium  or  protection,  loss  of  marital 
care,  attention,  advice  or  counsel,  loss  of  filial  care  or 
attention,  or  loss  of  parental  care,  training,  guidance 
or  education,  suffered  as  a  result  of  the  death  of  the 
person  by  the  surviving  spouse,  children,  father, 
mother,  and  by  any  person  wholly  or  partly  dependent 
upon  the  deceased  person. 


And  while  in  the  Hall  case,  supra,  decided  in  1923, 
the  Court  held  that  where  no  legal  right  is  infringed, 
no  right  of  action  could  be  maintained  under  the  com- 
mon law  of  Hawaii,  had  the  Hall  plaintiffs  sustained 
loss  subsequent  to  the  enactment  of  Act  66,  Session 
Laws  of  Hawaii  1933,  reading  in  part: 

"The  adult  children  of  any  person  who  for  any; 

reason  is  incapable  of  self-support  shall  be  liable, 

to  the  extent  of  their  financial  ability,  for  the 

support  of  such  person.  ..." 

they  would  have  undoubtedly  had  an  action  under  the 
common  law  of  Hawaii. 

In  1947,  in  ruling  in  Gabriel  v.  Margah,  37  Hawaii 
571,  which  is  the  latest  word  on  the  Hawaiian  com- 
mon-law action,  the  Court  held: 

*'.  .  .  the  cause  of  the  action  adopted  in  the  Kak( 
case  and  applied  in  that  case  to  the  relation  oJ 
husband  and  wife,  and  in  the  Ferreira  case  to  th( 
relation  of  parent  and  minor  child,  is  based 
upon  the  statutory  legal  incidents  of  the  relation 
pre-existing  between  the  plaintiff  and  the  de- 
ceased and  the  reciprocal  legal  rights  and  duties 
of  the  parties  attached  to  such  relation. 

The  reciprocal  rights  and  duties  attached  to  th( 
respective  relations  of  husband  and  wife  and  oi 
parent  and  minor  child  .  .  .  have,  since  the  deci- 
sion in  the  Kake  case,  remained  substantially  th( 
same.  ..." 


Of  course,  the  cases  decided  under  the  common  la"' 
of  Hawaii  involved  death.  However,  the  cause  of  ac- 
tion adopted  in  the  Kake  case,  and  extended  in  the 


subsequent  cases  heretofore  discussed,  was  not  based 
on  the  requirement  of  a  total  loss.  It  was  based  upon 
an  invasion  of  a  legal  right,  and  recovery  may  be  had 
for  a  temporary  loss,  as  well  as  for  permanent  loss, 
depending  on  the  facts  of  each  particular  case.  Even 
under  the  English  common  law  a  husl)and  could  re- 
cover of  the  tort-feasor  for  the  loss  of  his  wife's  soci- 
ety and  the  distress  of  mind  he  had  suffered  on  her 
account  by  reason  of  injuries  sustained  by  her.  In 
Baker  v.  Bolton,  et  ah,  1  Campbell's  Rep.  494,  in  an 
action  against  the  proprietors  of  a  stage  coach  in 
which  the  plaintiff  and  his  wife  were  travelling  when 
it  overturned,  plaintiff  himself  was  much  bruised  and 
his  wife  was  so  severely  hurt  that  she  died  about  a 
month  thereafter;  the  jury  was  instructed  that  the 
husband  could  recover  for  the  bruises  which  plaintiff 
himself  sustained,  and  the  loss  of  his  wife's  society 
and  the  distress  of  mind  he  had  suffered  on  her  ac- 
count, from  the  time  of  the  accident  until  the  moment 
of  her  dissolution.  Under  the  English  common  law, 
the  husband  could  not,  however,  recover  for  his  dam- 
ages as  a  result  of  her  death. 

The  common  law  of  Hawaii,  as  distinguished  from 
the  common  law  of  England,  affords  such  widowers  a 
cause  of  action,  which  has  been  extended,  in  the  cases 
hereinbefore  cited,  to  include  minor  children.  As  here- 
tofore shown,  Hawaiian  cases  have  recognized  the 
reciprocal  rights  and  duties  attached  to  the  respective 
relations  of  husband  and  mfe  and  of  parent  and 
minor  child,  the  invasion  of  which  gives  rise  to  a 
cause  of  action. 
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In  the  case  at  bar,  there  are,  contrary  to  Appel- 
lant's statement  appearing  on  page  17  of  his  brief, 
legal  rights  infringed  upon.  The  Appellees  are  en- 
titled, under  Section  12264  (set  forth  on  page  iii  of 
the  Appendix  to  Appellant's  Brief),  to  have  their 
mother  ''set  a  good  example  before"  them,  provide 
them  with  support  and  education,  instruct  them  in  a 
knowledge  of  religion,  keep  them  from  idleness  and 
vice  of  all  kinds,  inculcate  them  with  habits  of  indus- 
try, economy  and  loyalty.  In  ruling  in  the  Gabriel 
case,  supra,  on  the  statutory  legal  rights  and  duties 
attached  to  the  relations  of  parent  and  minor  child, 
the  Court  found  acts  of  kindness  and  attention,  among 
other  things,  to  be  part  of  the  reciprocal  rights  and 
duties  attached  to  such  relation. 

Indeed,  the  specific  loss  of  these  reciprocal  rights 
are  now  spelled  out  in  the  statutes  of  Hawaii,  parti- 
cularly by  the  adoption  of  Act  205,  S.L.  1955,  to  in- 
clude the  pecuniary  injury  and  loss  of  love  and  affec- 
tion, including  the  loss  of  society,  companionship,  com- 
fort, consortium  or  protection,  loss  of  marital  care, 
attention,  advice  or  counsel,  loss  of  filial  care  or  atten- 
tion, and  loss  of  parental  care,  training,  guidance  or 
education. 

Appellees  allege  in  their  Complaint  (R.  p.  5)  that 
the  injuries  to  their  mother  resulted  in  ''loss  to  plain- 
tiffs of  support,  maintenance,  education,  nurture,  care, 
and  training  which  their  mother  would  have  given 
them  during  said  period,  all  to  their  damage  in  the 
sum  of  $106,000.00."  Further,  that  they  "were  par- 
tially deprived  of  the  association,  care,  attention,  acts 
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of  kindness  and  tlio  comfort  and  solace  of  lier  so- 
ciety;" that  due  to  the  partial  disability  to  their 
mother  caused  by  the  injuries  to  her,  appellees  *'will 
continue  to  be  partially  deprived  of  the  association, 
care,  attention,  acts  of  kindness  and  the  comfort  and 
solace  of  her  society,  by  reason  of  the  ])ermanent 
nature  of  said  disability  to  their  mother."  (R.  p.  5, 
para.  IV.) 

Section  10485,  respecting  tort  liability,  provides: 
"Except  as  otherwise  provided,  all  y)ersons  resid- 
ing or  being  in  the  Territory  shall  be  personally 
responsible  in  damages,  for  trespass  or  injury, 
whether  direct  or  consequential,  to  the  person  or 
property  of  others,  or  to  their  wives,  children 
under  majority,  or  wards,  by  such  offending 
party,  or  by  his  wife,  or  his  child  under  majority, 
or  by  his  command,  or  by  his  animals,  domitae 
or  ferae  naturae;  and  the  party  aggrieved  may 
prosecute  therefor  in  the  proper  courts." 

Except  for  the  italicized  amendment  the  law  was 
the  same  Section  1125,  Civil  Code  1859,  under  which 
the  Kake  case  was  decided.  Under  this  same  statute, 
Appellees  contend  that  Appellant  (the  offending 
party)  is  personally  responsible  to  them  for  the  pecu- 
niary injury  or  loss  occasioned  them,  be  it  termed 
''direct  or  consequential". 

Commenting  upon  this  same  statute  of  1859  then  in 
effect,  the  Court  said  in  the  Kake  case : 

"They  (counsel  for  defendant)  treat  the  case  as 
if  this  w^as  an  action  of  trespass  brought  by  the 
plaintiff  to  recover  damages  for  an  assault  and 
battery,    committed    on    her    deceased    husband, 
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Charlie  Pihaole;  whereas,  as  we  understand  the 
matter,  it  is  an  entirely  different  thing,  being  an 
action  07i  the  case,  to  recover  for  consequential 
damage  resulting  to  the  plaintiff  by  reason  of  the 
death  of  her  late  husband,  which  she  alleges  to 
have  been  caused  by  the  wrongful  act  of  the  de- 
fendant, Horton."  (at  p.  210) 

Appellant  urges  that  the  common  law  of  Hawaii 
applies  only  in  cases  of  death.  Let  us  assume  that  a 
sole  surviving  jDarent  is  rendered  not  only  per- 
manently and  totally  disabled  according  to  the  most 
competent  medical  prognosis,  but  also  hopelessly  in- 
competent, to  a  point  where  he  does  not  even  recog- 
nize his  own  minor  children.  Will  the  minor  children 
be  deprived  of  a  cause  of  action,  despite  the  liberal 
judicial  history  of  Hawaii,  simply  because  their  par- 
ent was  not  killed,  though  he  be  in  a  state  of  lining 
death  ?  Appellees  urge  that  the  common  law  of  Hawaii 
is  based  on  the  invasion  of  the  legal  right,  and  is  not 
dependent  on  death.  Pecuniary  loss  of  the  legal  right 
to  receive  support  and  education,  nurture,  care,  train- 
ing, acts  of  kindness  and  the  comfort  and  solace  of 
society,  exists  whether  or  not  there  be  death,  and  it  is 
that  loss  which  is  measured  under  the  circumstances 
of  the  instant  case.  Of  course,  if  death  should  be  the 
result,  the  losses  would  be  permanent  and  greater, 
and,  accordingly,  a  judgment  should  naturally  be 
greater. 

The  learned  trial  judge  said  in  his  ''Ruling  on  Mo- 
tion to  Dismiss"  (R.  15)  : 

"The  decided  cases  to  date  to  be  sure  have  all 
been  wrongful  death  cases.  However,  the  cause  of 
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action  is  not  founded  upon  the  decree  or  (|uan- 
tity  of  the  loss.  Rather  is  it  premised  upon  an 
invasion  of  a  ric^ht.  So  it  is  that  both  lo^c  and 
the  law  agree  that  redress  may  be  had  for  a  tem- 
porary impairment  as  well  as  for  the  total  de- 
struction of  a  right  incident  to  the  family  rela- 
tionship." 

Appellees  repeat  the  Court's  comment  in  the  I  J  all 
case,  supra: 

"In  Kake  v.  Horton,  the  court,  owing  to  the 
statute  then  in  vogue,  doubtless  was  authorized 
in  allowing  the  widow  to  maintain  her  action  for, 
in  addition  to  the  power  vested  in  the  court  by 
that  broad  statute,  a  husband  is  l^ound  by  law  to 
support  his  wife,  and  the  legal  right  of  the  wife 
for  such  support  was  infringed  by  the  wrongful 
act  of  the  defendant." 

As  has  been  shown,  and  will  be  shown  in  Argiunent 
(2)  following,  the  Hawaiian  common  law  as  ex- 
pounded in  the  Kake  case  is  the  law  in  Hawaii, 
regardless  of  what  it  might  be  in  other  jurisdictions. 
In  other  words,  in  the  Kake  case,  'Hhe  legal  right  of 
the  wife  for  such  support  was  infringed  upon  by  the 
wrongful  act  of  the  defendant",  as  the  Court  found  in 
the  Hall  case.  That  right  of  the  wife  for  such  sup- 
port would  have  been  infringed  upon  even  if  her 
husband  was  not  killed,  and  she  would  still  have  been 
permitted  to  recover  from  defendants.  Likewise,  as 
the  Court  continued  in  the  Hall  case: 

"The  same  may  be  said  of  the  Ferreira  case  for, 
since  by  law  a  father  is  entitled  to  the  earnings 
of  his  son  during  the  son's  minority,  a  right  of 
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action  may  be  maintained  by  the  father  against 
one  who,  by  causing  the  son's  death,  deprives  the 
father  of  that  legal  right." 

Since  the  father  was  entitled  to  the  earnings  of  his 
son  during  the  son's  minority,  a  right  of  action  could 
be  maintained  by  the  father  against  the  tort-feasor 
who,  by  his  act  deprives  the  father  of  that  legal  right. 
That  legal  right  is  infringed  whether  there  is  death 
or  injury  not  resulting  in  death.  An  injury  to  a  lesser 
degree  is  a  deprivation  in  a  proportionate  degree.  It 
is  manifest  that  the  infringement  of  the  legal  right  is 
what  gives  rise  to  the  cause  of  action,  and  not  a  re- 
quirement that  there  be  death  as  Appellant  contends. 

The  Court  in  Hall  v.  Kennedy,  supra,  made  it  clear 
that  where  a  legal  right  is  infringed,  a  right  of  action 
may  be  maintained.  A  legal  right  is  infringed  whether ' 
there  is  death  or  injury  not  resulting  in  death.  And, 
so  the  Court  said  in  the  Hall  case : 

"Where,  however,  no  legal  right  is  infringed,  no_ 
right  of  action  may  be  maintained."  ■ 


(2)  THE  COURT  BELOW  FOLLOWED  THE  COMMON  LAW 
AS  REQUIRED  BY  HAWAIIAN  STATUTE. 

As  heretofore  set  forth  in  our  Argument  (1),  the 
common  law  of  Hawaii,  regardless  of  what  it  might 
be  elsewhere,  recognizes  a  claim  for  relief  which  the 
learned  judge  of  the  District  Court  upheld. 

The  provision  of  Section  1,  Revised  Laws  of  Hawaii 
1945,  applicable  to  this  case  is  not  merely  that  portion 
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set  forth  by  Appellant  on  page  11  of  his  In-ief.  As 
applicable  to  this  case,  said  section  reads,  in  part: 

*' Common  law  applies  except  when.  The  common 
law  of  England,  as  ascertained  by  English  and 
American  decisions,  is  declared  to  be  the  com- 
mon law  of  the  Territory  of  Hawaii  in  all  cases, 
except  as  .  .  .  fixed  by  Hawaiian  judicial  pre- 
cedent, or  established,  by  Haivaiian  usage;  .  .  ." 
(as  enacted  in  1900  at  the  time  of  annexation  of 
the  Repnblic  of  Hawaii  as  a  Territory  of  the 
United  States.) 

In  Kake  v.  Horton,  2  Hawaii  209  (1860),  the  plain- 
tiff, widow  of  Charlie  Pihaole  who  came  to  his  death 
by  the  alleged  act  of  the  defendant,  brought  the  action 
to  recover  damages  for  the  loss  thus  sustained  by  her. 
The  question  before  the  Court  was  whether  an  action 
could  be  maintained  by  the  widow.  The  Court  could 
have  followed  the  English  common  law,  under  which 
the  action  would  not  lie,  as  urged  by  the  defendant. 
However,  the  Court  held: 

"We  do  not  regard  the  Common  Law  of  England 
as  being  in  force  here  eo  nomine  and  as  a  whole. ' ' 

Rejecting  the  English  common  law  on  the  subject, 
the  Court  proceeded  to  hold  that  the  action  can  be 
maintained  under  the  construction  given  to  certain 
provisions  of  the  Hawaiian  statutes,  particularly  Sec- 
tion 1116  and  Section  14  of  the  Civil  Code  of  1859. 
At  page  212,  the  Court  held: 

''.  .  .  Judges  are  bound  to  proceed  and  decide 
^  according  to  equity,  applying  necessary  remedies 
fc  to  evils  that  are  not  specifically  contemplated  by 
H     law,  and  conserving  the  cause  of  morals  and  good 
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conscience.  And,  to  decide  equitably,  an  appeal  is 
to  be  made  to  natural  law  and  reason,  or  to  re- 
ceived usage,  and  resort  may  also  be  had  to  the 
laws  and  usages  of  other  countries.  We  think 
reason  and  natural  justice  are  clearly  in  favor 
of  permitting  an  action  to  be  maintained,  upon 
the  groimds  relied  upon  in  this  case,  and  upon  a 
resort,  for  light,  to  the  laws  of  those  countries, 
to  whose  authority  and  opinions  we  yield  the 
highest  veneration,  we  find  that  the  old  harsh 
rule,  which  had  its  origin  in  feudal  times,  has 
been  superseded  by  liberal  statutory  provisions, 
more  in  accordance  with  justice  and  with  the  sen- 
timents and  circumstances  of  an  enlightened  age. 
As  we  are  not  fettered  by  the  English  common 
law  nile  on  the  subject,  no  legislative  enactment 
is  required  to  remove  that  obstacle  to  the  main- 
tenance of  an  action  like  the  present  in  a 
Hawaiian  Court,  and  we  think  it  ought  to  be  per- 
mitted, as  being  consonant  with  natural  law  and 
reason,  as  well  as  with  the  laws  of  civilized  coun- 
tries." 

In  other  words,  the  English  common  law  on  the  sub- 
ject was  specifically  rejected  and  was  never  the  law 
in  Hawaii.  And  while  the  limitations  placed  on  the 
Hawaiian  common  law  by  Hall  v.  Kennedy,  supra, 
may  have  been  correct,  as  cited  by  appellant  on  page 
13  of  his  brief,  the  statement  in  the  ruling  in  the  Hall 
case: 

"The  cases  of  Kake  v.  Horton  and  Ferreira  v. 
Hon.  R.  T.  &  L.  Co.  above  cited  are  undoubtedly 
authority  for  the  proposition  that,  as  'fixed  by 
Hawaiian  judicial  precedent'  the  common  law 
rule  denying  a  right  of  action  to  a  widow  for  the 
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wrongful  death  of  her  hus})and  or  a  ripjht  of 
action  to  a  father  for  the  wrongful  death  of  his 
minor  son,  has  been  abrogated  in  this  jurisdic- 
tion. ..." 

is  incorrect  to  the  extent  that  the  English  common 
law  rule  on  the  subject  was  never  '^ abrogated",  in  the 
strict  sense  of  the  word,  since  it  was  never  the  law  in 
Hawaii.  (The  quotation  appearing  on  page  13  of  Ap- 
pellant's Brief  is  from  Hall  v.  Kennedy,  27  Haw.  626, 
and  not  the  Ferreira  case  as  appellant  notes.)  While 
imder  the  English  common  law  a  husband  could  re- 
cover for  the  loss  of  his  wife's  society  and  the  distress 
of  mind  he  had  suffered  on  her  account  by  reason  of 
injuries  sustained  by  her,  from  the  time  of  the  injury 
until  the  moment  of  her  dissolution  (see  Baker  v.  Bol- 
ton, supra),  he  could  not  complain  of  her  death  re- 
sulting from  such  injuries.  The  Court  took  cognizance 
of  the  Baker  case  in  ruling  on  the  Kake  case.  Can  it 
be  said  that  the  Court  in  Kake  v.  Horton,  supra,  after 
finding  ''that  the  old  harsh  rule,  which  had  its  origin 
in  feudal  times,  has  been  superseded  by  liberal  statu- 
tory provisions,  more  in  accordance  with  justice  and 
with  the  sentiments  and  circumstances  of  an  enlight- 
ened age,"  permitted  a  cause  of  action  for  the  death, 
and  then  stepped  back  into  feudal  times  to  disallow 
recovery  to  a  husband  for  the  loss  of  his  wife's  so- 
ciety from  the  time  of  injury  until  the  moment  of  her 
dissolution?  Yet  this  is  the  construction  appellant 
urges  upon  this  learned  Court. 

Appellant  urges  that  Section  14  of  the  Civil  Code, 
1859,  which  permitted  judges  to  apply  ''necessary  re- 
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medies  to  evils  not  specifically  contemplated  by  law" 
had  been  repealed  by  Act  57,  S.L.  1892,  by  what  is 
now  Section  1,  Revised  Laws  of  Hawaii  1945.  As  here- 
tofore cited,  Section  1  declared  the  common  law  of 
England,  as  ascertained  by  English  and  American 
decisions,  to  be  the  common  law  of  the  Territory  of 
Hawaii,  ''except  as  fixed  hy  Hawaiian  judicial  pre- 
cedent, or  established  hy  Hawaiian  usage/'  The 
Hawaiian  common  law  on  the  subject  matter  of  this 
case,  was  fixed  by  the  precedent  of  the  Kake  case, 
and  has  been  established  by  Hawaiian  usage,  as  shown 
in  Argument  (1)  of  this  Brief  for  Appellees,  and  is 
the  law  in  Hawaii — it  is  not  the  English  common  law, 
or  that  ascertained  by  American  decisions,  but  a 
unique  law  which  Appellees  refer  to  herein  as  the 
Hawaiian  common  law.  4 

In  re  Estate  of  Banning  (1894),  9  Haw.  453,  at  461 
and  462,  the  Court  rejected  the  common  law  of  Eng- 
land that  f orlmde  the  investment  of  trust  funds  in  any 
securities  except  real  estate  mortgages  and  public 
bonds,  and  announced  the  more  liberal  rule  (also  the 
rule  in  several  states)  that  no  statutory  provisions, 
limiting  the  investment  of  trust  funds  to  specific  se- 
curities, existed  in  Hawaii,  and  held  that  it  would  go 
no  further  than  to  hold  that  the  trustee  must  act  with 
honesty,  prudence,  faithfulness,  and  exercise  of  sound 
discretion  in  placing  trust  fimds  for  investment. 

In  re  Guardianship  of  Anna  T.  K.  Parker  (1902), 
14  Hawaii  347,  the  Appellant  therein  made  the  same 
contention  Appellant  in  the  case  at  bar  urges.  In  the 
Parker  case,  it  was  contended  that  the  decision  in  the 
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Banning  case,  supra,  was  not  l)indin^  sinco  that  deci- 
sion was  rendered  prior  to  the  annexation  of  the 
Hawaiian  Ishmds  to  the  United  States  and  none  of 
the  decisions  of  the  Court  rendered  before  annexation 
were  controlling  except  those  construing  statutes  con- 
tinued in  force  by  the  Organic  Act  or  such  as  may 
have  become  rules  of  property.  The  Court  held: 

"This  is  not  the  view  that  this  Court  as  now  con- 
stituted has  taken  of  those  decisions.  Nor  is  it  the 
view  of  the  United  States  District  Court  for  the 
Terntory  or  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit.  (See  The  Schooner 
Robert  Lewers  Co.  v.  Kamaka  Kekauoha,  114 
Fed.  849).  It  was  held  by  the  former  court,  in 
the  case  last  cited  at  nisi  prius  and  by  the  latter 
court  on  appeal  that  a  decision  of  the  Supreme 
Court  of  the  islands  rendered  in  1860,  contrary 
to  the  common  law,  (sustaining  an  action  by  the 
widow  for  damages  for  the  death  of  her  husband, 
no  such  action  could  be  maintained  at  common 
law)  was  a  part  of  the  law  of  the  Territory  of 
Hawaii.  What  the  court  of  appeal  said  in  that 
case  is  pertinent  here. 

"  ^As  will  have  been  observed,  the  Supreme  Court 
there  expressly  declared:  "The  principle  which 
we  now  recognize  will  become,  by  judicial  adop- 
tion, a  valuable  part  of  the  common  law  of  this 
kingdom."  Such  judicial  modification  of  the  com- 
mon law  the  legislature  of  Hawaii  has  expressly 
sanctioned  and  ratified  l)y  section  1109  of  Ballon 's 
compilation  of  the  laws  of  that  country,  which, 
as  has  been  seen,  was  in  turn  sanctioned  and 
ratified  by  Section  1  of  the  Act  of  Congress  of 
April  30,  1900,  above  set  out.  There  was  there- 
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fore  statutory  authority  for  the  right  asserted 
and  sustained  by  the  court  below.'  "  (p.  854) 

i 

And  so  the  Court  held  in  the  Parker  case  that  the  rule 
announced  in  the  Banning  case  has  been  the  law  of 
Hawaii  on  that  subject  since  the  date  of  the  decision 
(April  25,  1894),  and  would  continue  such  until  over- 
ruled by  the  Supreme  Court  of  Hawaii  or  until  a  dif- 
ferent rule  is  made  by  legislative  enactment.  Appel- 
lees herein  urge  that  the  rule  announced  in  the  Kake 
case,  supra,  and  extended  in  the  cases  hereinbefore 
cited,  is  the  rule  applicable  in  the  case  at  bar,  and 
that  the  learned  judge  of  the  Court  below  followed 
the  common  law  as  required  by  Section  1,  Revised 
Laws  of  Hawaii  1945. 

Appellant  states,  at  page  17  of  his  brief: 

"It  is  true  that  the  complaint  here  contained 
allegations  of  loss  of  support,  but  any  loss  of 
support  is,  of  course,  only  a  consequence  of  injury 
to  the  parent  and,  since  the  parent  can,  and  here 
did  (R.  20,  21),  recover  for  all  the  injuries  which 
he  or  she  suffered,  the  allegations  of  loss  of  sup- 
port do  not  make  the  claim  for  relief  a  good 
one." 

The  jury  in  the  case  at  bar  returned  general  ver- 
dicts without  specifying  the  amounts  awarded  for  ap- 
pellees' specific  losses  or  for  their  mother's  specific 
losses.  There  is  no  manner  in  which  it  can  be  mathe- 
matically ascertained  that  the  jury  awarded  their 
mother  a  fixed  amount  for  her  loss  of  income,  since 
under  the  evidence  of  the  case  (not  a  part  of  the  re- 
cord in  this  appeal),  and  under  the  pleadings,  the 
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jury  would  liave  l)een  warranted  in  returning  a  ver- 
dict in  favor  of  the  mother  substantially  in  excess  of 
$40,000.00  for  her  loss  of  income  alone.  Appellees  do 
not  question  that  the  jury  allowed  their  mother  cer- 
tain special  damages  for  her  medical  expenses,  and 
still  other  damages  for  her  pain  and  suffering,  both 
present  and  future,  which  would  reduce  the  amount 
awarded  for  loss  of  her  income  to  something  sub- 
stantially less  than  the  verdict  awarded  her.  As  stated 
in  Appellant's  brief,  the  action  by  the  mother  and 
the  action  of  appellees  were  consolidated  for  trial 
(R.  27).  The  jury  had  the  issues  of  both  cases  before 
them,  and  under  our  system  of  jurisprudence,  until 
the  contrary  is  shown,  we  must  assume  that  the  jury 
considered  all  the  facts  and  the  law  as  given  by  the 
Court.  The  jury  in  this  case  may  have  found  the 
mother  entitled  to  $10,000  for  her  loss  of  income,  but 
reduced  the  award  to  her  by  $5,000,  and  awarded  the 
difference  to  appellees  as  part  of  the  verdict  to  them. 
There  is  no  indication  whatsoever  that  the  jury 
awarded  double  damages  in  finding  the  mother's  loss 
of  income  at  a  fixed  amount,  and  then  awarded  the 
same  amount  to  appellees  as  loss  of  support.  The 
instructions  of  the  learned  Judge  of  the  lower  Court 
are  not  being  attacked  on  this  appeal,  and  it  must 
be  presumed  that  the  jury  was  properly  instructed 
as  to  the  awards  for  loss  of  income  and  loss  of  sup- 
port. Appellant  implies  that  the  mother  in  this  case 
was  fully  compensated  for  her  loss  of  income.  Per- 
haps the  jury,  although  finding  that  there  was  loss  of 
income  on  her  part,  awarded  her  nothing  and  made 
the  award  to  the  children  instead  as  loss  of  support. 
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However  minor,  such  a  flagrant  misstatement  by  ap- 
pellant should  not  be  left  unanswered. 

In  this  class  of  case,  the  Hawaiian  Court  has  held 
that: 

"While  .  .  .  pecimiary  damages  are  the  limit  of 
recovery,  they  include  compensation  for  losses 
which  are  difficult  of  exact  estimation  and  to 
which  no  standard  of  value  may  be  applied  and 
the  damages  for  which  are  and  necessarily  must 
be  left  to  the  sound  discretion  of  the  trier  of  the 
facts." 

Gabriel  v.  Margah  (1947),  37  Hawaii  571. 

The  appellant's  argument  of  practical  consequences 
of  "doubt"  and  "discomfiture"  to  the  wrongdoer  re- 
specting settlements  of  tort  claims  are  ever  present, 
and  the  Courts  are  constantly  burdened  with  decisions 
resolving  the  doubts  and  discomfitures  of  wrongdoers 
— that  is  the  routine  business  of  courts  of  law.  These 
arguments,  and  others,  which  are  averted  to  in  83 
Penn.  Law  Review,  267-277,  and  satisfactorily  dis- 
posed of  in  20  Cornell  Law  Quarterly,  255-257,  issue 
a  challenge  to  the  Courts  to  recognize  the  valid  claim 
of  a  child  who  is  wronged  by  the  denial  of  his 
mother's  support,  love  and  care  which  has  been  ac- 
knowledged in  England  and  America  as  one  of  the  best 
foundations  for  his  entire  life's  success  and  happi- 
ness. These  so-called  practical  difficulties  are  mere 
subterfuge,  as  the  real  issue  posed  by  this  appeal  is 
whether  a  child  has  a  cause  of  action  for  the  injury 
to  his  rights  in  his  relationship  with  his  mother,  as 
distinguished  from  the  false  issue  whether  the  wrong- 
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doer  should  be  inconvenienced  by  '^discomfiture"  or 
''doubt"  in  the  wrong  done  to  a  child. 
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CONCLUSION. 
For   the    reasons    set   forth    above,    the    judgment 
below  should  be  affirmed. 

Dated,  Honolulu,  Hawaii, 
May  11, 1956. 

Respectfully  submitted, 

Arthur  K.  Trask, 

Counsel  for  Appellees. 

(Appendix  Follows.) 
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Appendix. 


Appendix 

STATUTES 

Sec.  14,  Civil  Code  of  1859. 

The  Judges  have  equitable  as  well  as  legal  juris- 
diction, and  in  all  civil  matters,  where  there  is  no  ex- 
press law,  they  are  bound  to  proceed  and  decide 
according  to  equity,  applying  necessary  remedies  to 
evils  that  are  not  specifically  contemplated  by  law, 
and  conserving  the  cause  of  morals  and  good  con- 
science. To  decide  equitably,  an  appeal  is  to  be  made 
to  natural  law  and  reason,  or  to  received  usage,  and 
resort  may  also  be  had  to  the  laws  and  usages  of  other 
coimtries. 

Sec.  1,  R.L.H.  1945. 

Common  latv  applies  except  token.  The  common  law 
of  England,  as  ascertained  by  English  and  American 
decisions,  is  declared  to  be  the  common  law  of  the 
Territory  of  Hawaii  in  all  cases,  except  as  otherwise 
expressly  provided  by  the  Constitution  or  laws  of  the 
United  States,  or  by  the  laws  of  the  Territory,  or 
fixed  by  Hawaiian  judicial  precedent,  or  established 
by  Hawaiian  usage;  provided,  however,  that  no  per- 
son shall  be  subject  to  criminal  proceedings  except  as 
provided  by  the  written  laws  of  the  United  States  or 
of  the  Territory. 

CHILDREN 

Sec.  12264,  R.L.H.  1945. 

Parents'  control  and  duties;  binding  out  of  children 
by  judge.  Parents,  or,  in  case  they  be  both  dead,  guar- 
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dians,  legally  appointed,  shall  have  control  over  the 
actions,  the  conduct  and  the  education  of  their  chil- 
dren during  their  minority;  they  shall  have  the  right, 
at  all  times,  to  recover  possession  of  their  children  by 
habeas  corpus,  and  to  chastise  them  moderately  for 
their  good;  and  it  shall  be  the  duty  of  all  parents 
and  guardians  to  set  a  good  example  before  their  chil- 
dren; to  provide,  to  the  best  of  their  ability,  for  their 
support  and  education ;  to  see  that  they  are  instructed 
in  a  knowledge  of  religion ;  to  use  their  best  endeavors 
to  keep  them  from  idleness  and  ^T.ce  of  all  kinds ;  and 
to  inculcate  upon  them  habits  of  industry,  economy 
and  loyalty;  and  it  shall  be  lawful  for  any  judge  of 
any  circuit  court,  on  a  complaint  being  laid  before 
him  against  any  parent,  that  he  or  she  is  encouraging 
their  children  in  ignorance  and  vice,  to  summon  such 
parent  before  him;  and,  upon  its  being  proved  to  his 
satisfaction,  to  bind  out  such  children  during  their 
minority  to  some  person  of  good  moral  character,  to 
be  well  supported,  trained  to  good  habits,  and  taught 
at  least  the  rudiments  of  knowledge. 

DUTY  OF  ADULT  CHILDREN 

Sec.  SOMA,  R.L.H.  1925  (now  Sec.  12290,  R.L.H. 
1945)  I 

Support  of  indigent  parents.  The  adult  children  of 
any  person  who  for  any  reason  is  incapable  of  self- 
support  shall  be  liable,  to  the  extent  of  their  financial 
ability,  for  the  support  of  such  person.  Upon  infor- 
mation of  the  attorney  general  or  any  county  or  city 
and  county  attorney,  or  upon  the  sworn  complaint  of 
any  person  in  charge  of  any  public  or  private  hos- 
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pital  or  institution  for  the  care  of  indi^ont  persons, 
or  of  any  other  person,  or  of  such  indigent  person 
himself,  of  his  own  knowledge  or  upon  information 
or  belief,  as  the  case  may  be,  settinj^  forth  tliat  suoli 
person  is  indigent  and  incapable  of  self-support  and 
has  a  child  or  children  (giving  their  names  and  ad- 
dresses as  far  as  known)  financially  able  to  support 
such  indigent  person,  filed  in  the  circuit  court  of  any 
circuit  wherein  such  children  or  any  of  them  reside, 
or  in  which  such  indigent  person  is  at  the  time,  the 
judge  of  said  court  may  cite  such  children  or  any  of 
them  to  appear  before  him  to  show  cause  why  they 
should  not  pay  such  smn  or  sums  as  may  be  in  the 
discretion  of  the  judge  necessary  for  the  maintenance 
and  sTipport  of  such  indigent  person.  If  after  due 
hearing  the  judge  shall  find  that  such  person  is  indi- 
gent and  incapable  of  self-support  in  whole  or  in  part, 
as  the  case  may  be,  the  judge  may  make  such  order 
or  orders  from  time  to  time  and  upon  such  terms  and 
conditions  as  he  may  prescribe  for  the  maintenance 
and  support  of  such  indigent  person  as  he  may  deem 
necessary  and  reasonable,  having  due  regard  to  the 
needs  of  such  indigent  person  and  the  financial  status 
of  such  children  or  any  of  them  and  all  of  the  circiun- 
stances  of  the  case,  and  may  enforce  such  order  or 
orders  by  summary  process. 

It  shall  be  the  duty  of  the  attorney  general,  or  the 
county  or  city  and  county  attorney,  to  prosecute  all 
proceedings  arising  under  this  section. 
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TORT  ACTIONS 
Parties :  Death  by  Wrongful  Act. 

Sec.  2681,  R.L.  1925  (as  enacted,  c.  245,  s.  1,  Session 
Laws  of  Hawaii  1923) 

When  the  death  of  a  person  is  caused  by  the  wrong- 
ful act  or  neglect  of  another,  any  person  who  was 
wholly  or  partly  dependent  upon  such  decedent  and 
who  has  no  remedy  for  compensation  under  the  provi- 
sions of  chapter  209,  may  maintain  an  action  for  dam- 
ages against  the  person  causing  the  death,  or  if  such 
person  so  liable  was  then  employed  by  another  per- 
son who  is  responsible  for  his  conduct,  then  also 
against  such  employer.  In  every  action  under  this  sec- 
tion such  damages  may  be  given  as  under  all  the  cir- 
cumstances may  be  just.  Such  action  must  be  com- 
menced within  one  year  after  the  injury  which 
caused  the  death. 

Sec.  10486,  R.L.H.  1945  (under  which  Oinoza  v. 
Takai  Elec.  Co.,  40  Hawaii  691  (1955)  was  decided). 

Action  by  dependent,  when.  When  the  death  of  a 
person  is  caused  by  the  wrongful  act  or  neglect  of 
another,  any  person  who  was  wholly  or  partly  depend- 
ent upon  such  decedent  may  maintain  an  action  for 
damages  against  the  person  causing  the  death,  or  if 
such  person  so  liable  was  then  employed  by  another 
person  who  is  responsible  for  his  conduct,  then  also 
against  such  employer.  Where  there  is  more  than  one 
person  wholly  or  partly  dependent  upon  such  dece- 
dent, any  action  that  may  be  brought  shall  be  brought 
by  all  of  such  dependents  or  by  one  or  more  of  such 
dependents  for  the  benefit  of  all  the  dependents,  but 


only  one  action  may  be  brought  and  one  recovery  liad. 
In  every  action  under  this  section  such  damages  may 
be  given  as  under  all  the  circumstances  may  be  Just 
and  the  trial  court  shall  apportion  the  damages  given 
among  all  the  dependents.  In  the  action  the  court  shall 
cause  notice  to  be  given  of  the  pendency  thereof  to 
all  known  dependents  who  have  not  joined  therein. 
Such  action  must  be  commenced  within  two  years 
after  the  injury  which  caused  the  death;  i)rovided, 
however,  that  nothing  in  this  section  shall  be  con- 
strued as  authorizing  any  action  to  be  maintained 
hereunder  against  the  employer  of  such  decedent  in 
any  case  where  any  dependent  of  the  decedent  has  a 
remedy  for  compensation  under  the  provisions  of 
chapter  77. 

Sec.  10486,  R.L.H.  1945,  as  amended  by  Act  205, 
Session  Laws  of  Hawaii  1955  (effective  May  27, 
1955). 

Death  by  wrongful  act.  When  the  death  of  a  per- 
son shall  be  caused  by  the  w^rongful  act,  neglect  or 
default  of  any  person  or  corporation,  the  deceased's 
legal  representative,  or  any  of  the  persons  herein- 
I  after  enimierated,  may  maintain  an  action  against 
the  person  or  corporation  causing  the  death  or  against 
such  person  or  corporation  responsible  for  such  death, 
on  behalf  of  the  persons  hereinafter  enumerated. 

In  any  such  action  under  this  section,  such  dam- 
ages may  be  given  as  under  the  circimistances  shall 
be  deemed  fair  and  just  compensation,  with  refer- 
ence to  the  pecuniary  injury  and  loss  of  love  and 
affection,  including   (a)   loss  of  society,  companion- 
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ship,  comfort,  consortium  or  protection,  (b)  loss  of 
marital  care,  attention,  advice  or  coimsel,  (c)  loss  of 
filial  care  or  attention  or  (d)  loss  of  parental  care, 
training,  guidance  or  education  suffered  as  a  result  of 
the  death  of  the  person  by  the  surviving  spouse,  chil- 
dren, father,  mother,  and  by  any  person  wholly  or 
partly  dependent  upon  the  deceased  person.  The  jury 
or  court  sitting  without  jury  shall  allocate  the  dam- 
ages to  the  persons  entitled  thereto  in  its  verdict  or 
judgment,  and  any  damage  recovered  under  this  sec- 
tion, except  for  reasonable  expenses  of  last  illness 
and  burial,  shall  not  constitute  a  part  of  the  estate 
of  the  deceased.  If  an  action  be  brought  pursuant  to 
this  section  and  a  separate  action  brought  pursuant 
to  section  10497,  such  actions  may  be  consolidated 
for  trial  on  the  motion  of  any  interested  party,  and 
a  separate  verdict,  report  or  decision  may  be  ren- 
dered as  to  each  right  of  action.  Any  action  brought 
under  this  section  shall  be  commenced  within  two 
years  from  the  date  of  death  of  such  injured  person. 
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IN  THE 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


I 


Appellant, 


James  ^Ieredith, 

TS. 

Richard    Meredith    Scruggs,    Carol 
Elizabeth     Scruggs,    Atlee    Gail 


Scruggs,  Meri-Jo  Abrams  and  Louis 

Edmuxd  Abrams, 

Appellees. 


Upon  Appeal  from  the  United  States  District  Court 
for  the  District  of  Hawaii. 

PETITION  FOR  REHEARING. 


To  the  Honorable  Williani  Denman,  Chief  Judge  and 
to  the  Honorable  Associate  Judges  of  the  United 
States  Court  of  Appeals  for  the  Xinth  Circuit: 
We  respectfully  petition  this  Court  for  a  rehearing 
upon  the  following  gTounds : 

(1)  This  Court  erred  in  holding  that  Hawaiian 
judicial  precedent  established  a  cause  of  action  in 
favor  of  minor  children  for  injuries  sustained  by  their 
mother. 


(2)  This  Court  erred  in  holding  that  appellant  did 
not  question  that  the  injury  to  the  m':>ther  "caused  a 
loss"  to  the  children. 

(3)  This  Court  erred  in  miseonstniing  Section 
12264,  Revised  Laws  of  Hawaii  194>5,  as  giving  chil- 
dren a  l^al  rigjit  to  the  i)ersonal  attention  of  their 
mother. 

(4)  The  Supreme  Court  of  Hawaii^  because  of  the 
decision  of  this  Court,  has  accepted  for  review  the 
same  question  of  law  in  the  case  of  HaJberg  et  al.  v. 
Young,  Xo.  4006.  A  copy  of  the  question  certified  to 
the  Supreme  Court  of  Hawaii  in  said  case  and  now 
awaiting  determination  is  set  forth  in  the  appendix.^ 
In  the  exercise  of  a  sound  judicial  discretion,  this 
Court  should  not  act  on  this  petition  but  should  stay 
its  hand  imtil  the  Supreme  Court  of  Hawaii  has 
passed  upon  the  question. 


i:r  j.-.t:?.  :?  a  :z:r:?.  cTrrr.D  fc?.  tzi  :."::.'7.-.r.^  in'- 

JUZIES  TO  HIS  PAP.KVr. 

In  Hawaii  minor  children  have  no  claim  for  dam- 
ages resulting  from  the  nonfatal  injuries  sustained 
by  a  parent  by  reason  of  the  negligent  conduct  of  the 
defendant.   This  has  been  the  law  in  this  iurisdietion 


-Zzr  r^iM  in  HaPx^.rg  i\  Ytnmg  was  doweled  in  the  Snj 
C:  ir-  :n  XoTemb*?r  S.  1956.  As  coonsd  for  appellant  Toang, 
..y^rirr  brief  was  filed  Xov^mbei-  30,  1956.  Appellees'  Inrief  is 
D-^:e~-«rr    15.    1956.    We   expert   a   prompt   diapositian  hy^ 

Sirrv-me  Co-irt. 


from  the  beginning  of  our  legal  history.  The  decisions 
of  our  Supreme  Court  which  have  creatc'd  a  new 
cause  of  action  in  favor  of  a  child  or  parent  all  involve 
cases  of  wrongful  death.  None  affords  any  basis  for 
the  novel  extension  of  tort  law  to  the  creation  of  the 
cause  of  action  alleged  in  this  complaint. 

One  of  the  earliest  cases  in  our  reports  on  wrong- 
ful death  is  Kake  v.  Horton,  2  Hawaii  2(Y.)  (\f¥iO). 
In  that  case  the  court  sustained  the  claim  of  a  widow 
to  recover  damages  for  the  wrongful  death  of  her 
husband.  This  was  an  innovation  not  known  to  the 
common  law  and  was  x>redicated  upon  Section  14 
of  the  Civil  Code  of  1859  which  authorized  the  court 
to  apply 

.  .  .  necessary  remedies  to  evils  not  specifically 
contemplated  by  law. 

This  provision  of  the  Civil  Codf*  of  1859  was  repealed 
by  Act  57,  Session  Laws  of  1892,  which  established 
the  common  law  in  Hawaii,  which  act  is  now  Sfx;tion 
1,  R.L.H.  1945,  and  provides: 

Sec.  1.  Common  law  applies  except  vjhen.  The 
common  law  of  England,  as  ascertained  by  Eng- 
lish and  American  decisions,  is  declared  to  be 
the  common  law  of  the  Territ/jry  of  Hawaii  in 
all  cavses,  except  as  otherwise  expressly  provided 
by  the  Constitution  or  laws  of  the  United  States, 
or  by  the  laws  of  the  Territory,  or  fixed  by 
Hawaiian  judicial  precedent,  or  established  by 
Hawaiian  usage;  PROVIDED,  however,  that  no 
person  shall  be  subject  to  criminal  proceedings 
except  as  provided  by  the  written  laws  of  the 


United  States  or  of  the  Territory.  (R.L.H.  1945, 
Sec.  1) 

This  statute  has  been  in  force  in  Hawaii  since  1892 
without  material  change. 

The  common  law  did  not  recognize  the  existence 
of  the  claim  for  relief  here  asserted.  While  it  is  true 
that  this  statute  does  not  confine  the  Hawaiian  courts 
to  a  fixed  set  of  precedents  but  allows  a  degree  of 
flexibility  to  meet  changes  in  the  common  law  as 
they  develop  (Vierra  v.  Campbell  &  Moody,  40  Hawaii 
86  (1853)  ;  Welsh  v.  Camphell,  41  Hawaii  106  (1955)), 
nevertheless  where,  as  here,  there  is  a  unanimity  of 
judicial  authority  opposing  the  claim  asserted  and, 
where  no  Hawaiian  statute  or  judicial  precedent  up- 
holds such  claim,  then  the  Hawaiian  courts  do  not 
ignore  the  command  of  the  statute,  but  apply  the  com- 
mon law. 

A  case  in  point  is  Hall  v.  Kennedy,  27  Hawaii  626 
(1923).  In  that  case  the  dependent  parents  of  an 
adult  child  sought  damages  for  loss  of  support  arising 
out  of  the  death  of  the  child  in  an  accident.  The 
court  stated: 

An  action  to  recover  damages  for  the  death  of  a 
relative  was  not  known  to  the  common  law.  (p. 
627) 

The  court  pointed  out  that  in  1892  the  Territory,  then 
a  kingdom,  had  enacted  what  is  now  Section  1,  R.L.H. 
1945.  The  court  stated: 

The  ride  of  the  common  law  applicable  to  the 
question  involved  herein,  not  having  been  altered 


hy  the  Constitution  or  laivs  of  the  United  States 
or  (until  the  enactment  of  Act  245,  S.L.  1923)  by 
the  laws  of  this  Territory,  must  therefore  he  our 
guide  in  the  instant  case  unless  it  can  be  said 
that  a  contrary  rule  of  law  has  been  *  fixed  by 
Hawaiian  judicial  precedent,  or  established  by 
Hawaiian  usage.'  (p.  628;  emphasis  supplied) 

Our  Supreme  Court  in  the  case  just  cited  followed 
the  command  of  the  Hawaiian  statute  and  did  not 
fall  into  the  error  against  which  the  learned  Cardozo 
warned : 

Judges  have,  of  course,  the  power,  though  not 
the  right,  to  ignore  the  mandate  of  a  statute, 
and  render  judgment  in  despite  of  it.  They  have 
the  power,  though  not  the  right,  to  travel  beyond 
the  walls  of  the  interstices,  the  bounds  set  to 
judicial  innovation  by  precedent  and  custom. 
(Cardozo,  The  Nature  of  the  Judicial  Process, 
p.  129) 

In  Hall  V.  Kennedy,  27  Hawaii  626,  629,  (123),  re- 
ferring to  the  Kake  decision,  our  Supreme  Court  said : 
1  The  cases  of  Kake  v.  Horton  and  Ferreira  v.  Hon. 
R.T.  d  L.  Co.  above  cited  are  undoubtedly  author- 
ity for  the  proposition  that,  as  'fixed  by  Hawaiian 
judicial  precedent'  the  common  law  rule  denying 
a  right  of  action  to  a  mdow  for  the  wrongful 
death  of  her  husband  or  a  right  of  action  to  a 
father  for  the  wrongful  death  of  his  minor  son, 
has  been  abrogated  in  this  jurisdiction.  But,  in 
conceding  that  the  cases  cited  go  to  such  lengths, 
it  does  not  follow  that,  in  the  case  of  the  death 
of  an  adult,   a  person  dependent  upon  the  de- 
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ceased,  even  if  such  dependent  be  the  father  or 
mother  of  deceased,  has,  in  the  absence  of  statute, 
a  right  of  action  against  the  person  causing  the 
death  of  deceased.  In  Kake  v.  Horton  the  court, 
owing  to  the  statute  then  in  vogue,  doubtless 
was  authorized  in  allowing  the  widow  to  maintain 
her  action  for,  in  addition  to  the  power  vested 
in  the  court  by  that  broad  statute,  a  husband 
is  bomid  by  law  to  support  his  wife,  and  tlT;e 
legal  right  of  the  wife  for  such  support  was  in- 
fringed by  the  wrongful  act  of  the  defendant. 
The  same  may  be  said  of  the  Ferreira  case  for, 
since  by  law  a  father  is  entitled  to  the  earnings 
of  his  son  during  the  son's  minority,  a  right  of 
action  may  be  maintained  by  the  father  against 
one  who,  by  causing  the  son's  death,  deprives 
the  father  of  that  legal  right.  Where,  however, 
no  legal  right  is  infringed,  no  right  of  action  may 
be  maintained. 

Again  in  Wada  v.  Associated  Oil  Co.,  27  Hawaii 
671,  673  (1924),  which  was  an  action  brought  for 
consequential  damages  suffered  by  a  father  by  reason 
of  the  death  of  his  son  caused  by  the  alleged  negligent 
act  of  plaintiff,  our  court  said: 

The  instruction  as  given  substantially  follows  the 
rule  enunciated  by  this  court  in  the  case  of  Fer- 
reira V.  H.R.T.  &  L.  Co.,  16  Hawaii  615,  628, 
where  this  court,  consonant  with  its  renunciation 
of  the  common  law  rule  that  no  action  lay  for 
the  taking  of  human  life  (see  Kake  v.  Horton, 
2  Hawaii  209),  held  that  an  action  could  he  maitv- 
tained  in  this  Territory  hy  a  father  for  the  death 
of  a  minor  child  and  .  .  .  (Emphasis  supplied). 


It  is  obvious  from  the  decision  in  Hall  v.  Kennedy, 
supra,  and  from  the  subsequent  death  cases  in  Hawaii 
such  as  Gahnel  v.  Margali,  37  Hawaii  571  (1947),  and 
Young  v.  H.C.d:D.  Co.,  34  Haw^aii  426(1938),  that 
departure  in  our  judicial  decisions  from  the  common 
law  in  Kake  v.  Horton,  2  Hawaii  209  (1860),  was  con- 
fined to  cases  invoMng  wronp^ful  death  where  the 
party  suine:  could  claim  damage  directly  resulting 
from  the  deprivation  of  some  legal  relationship.  After 
the  adoption  of  the  common  law,  the  Hawaiian  courts 
refused  to  broaden  the  Kake  rule  to  include  other 
classes  of  cases. 

Moreover,  it  is  apparent  from  the  language  in  the 
opinion  in  the  Kake  case  itself  that,  had  it  not  been 
a  case  w^here  the  death  of  the  husband  had  resulted 
from  the  injury,  an  action  would  not  have  been  al- 
lowed, for  the  court  said : 

We  are  of  the  opinion  that  much  of  the  law  read 
by  the  learned  counsel  for  defendant,  as  well  as 
a  great  part  of  their  argument,  is  inapplicable 
to  the  question  at  issue. 

They  treat  the  case  as  if  this  was  an  action  of 
trespass  brought  hy  the  plaintiff  to  recover  dam- 
ages for  an  assault  and  battery,  committed  on 
her  deceased  husband,  Charlie  Pihaole;  whereas, 
as  we  imderstand  the  matter,  it  is  an  entirely 
different  thing,  being  an  action  on  the  case,  to 
recover  for  consequential  damage  resulting  to 
the  plaintiff  by  reason  of  the  death  of  her  late 
husband,  which  she  alleges  to  have  been  caused 
by  the  wrongful  act  of  the  defendant,  Horton. 
(p.  210;  emphasis  supplied) 
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The  Hawaiian  legislature  lias  broadened  the  reme 
dies  allowed  in  wrongful  death  cases.  Thus,  as  pointed 
out  in  Hall  v.  Kennedy,  27  Hawaii  626  (1923),  a  stat- 
ute had  been  enacted,  by  the  time  that  case  was  de- 
cided, which  allowed  actual  dependents  to  recover 
in  death  cases.  This  statute  is  now  Section  10486, 
R.L.H.  1945.  Act  205,  S.L.  1955,  effective  May  27, 
1955,  extended  the  damage  recoverable  in  a  statutory 
death  action  to  include  pecuniary  injury  by  reason 
of  losses  in  the  nature  of  those  sought  in  the  present 
case.  No  attempt,  however,  was  made  in  the  statute 
to  allow  recovery  of  damages  for  such  losses  in  cases 
where  death  did  not  result  from  the  injury. 

A  review  of  the  Hawaiian  cases,  Kake  v.  Horton, 
2  Hawaii  209  (1860)  ;  Ferreira  v.  Hon.  R.T.dL.  Co., 
16  Hawaii  615  (1905)  ;  Hall  v.  Kennedy,  27  Hawaii 
626  (1923)  ;  Glohe  Indemnity  Co.  v.  Araki,  32  Hawaii 
153  (1931)  ;  Young  v.  H.C.  &  D.  Co.,  34  Hawaii  426 
(1938) ;  Gahriel  v.  Margah,  37  Hawaii  571  (1947)  ; 
Ginoza  v.  Takai  Elec.  Co.,  40  Hawaii  691  (1955) ;  and 
Enos  V.  Hono.  Motor  Coach  Co.,  34  Hawaii  5  (1936), 
shows  no  disposition  on  the  part  of  our  courts  to 
extend  the  principle  adopted  in  the  Kake  case  beyond 
the  limitations  previously  set  forth.  On  the  contrary, 
the  decision  in  Hall  v.  Kennedy,  supra,  expressly 
holds  that  in  obedience  to  Section  1,  R.L.H.  1945, 
that  principle  would  not  be  so  extended. 

The  most  recent  decision  of  our  Supreme  Court 
on  the  question  of  creating  novel  causes  of  action 
in  tort  is  the  case  of  Kamanu  v.  Black,  41  Hawaii 
442,  decided  May  4,  1956.    In  that  case  our  Court 
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refused  to  create  a  cause  of  action  in  favor  of  rep- 
resentatives of  a  deceased  employee  covered  by  the 
Workmen's  Compensation  Act.  Although  pressed  to 
follow  the  bizarre  rule  laid  down  by  the  Court  of 
Appeals  for  the  District  of  Columbia,  in  Hitajfer  v. 
Argonne,  Inc.,  183  F.  2d  811,  the  Supreme  Court  of 
Hawaii  refused  to  do  so.^ 

A  review  of  the  Hawaiian  statutes.  Act  245,  S.L. 
1923  (now  Section  10486,  R.L.H.  1945),  Act  206,  S.L. 
1953  (providing  for  the  survival  of  tort  actions).  Act 
205,  S.L.  1955  (allowing  recovery  of  damages  in  a 
statutory  death  action  to  the  same  extent  as  to  re- 
covery allowed  under  Kake  v.  Horton,  supra),  affords 
no  basis  for  sustaining  the  claim  here  asserted.  On 
the  contrary,  they  all  deal  with  claims  arising  out 
of  the  death  of  the  person  injured. 

Thus,  just  as  in  Hall  v.  Kennedy,  27  Hawaii  626, 
we  have  a  situation  where  the  common  law  does  not 
recognize  a  right  to  relief  and  where  neither  Hawaiian 
judicial  precedent  nor  statutes  can  be  construed  to 
uphold  such  a  right.  It  is  therefore  clear  that  the 
substantive  law  of  Hawaii  will  deny  the  claim  for 
relief. 


-The  District  Court  for  Hawaii  in  the  instant  case  relied  upon 
the  discredited  Hitaffer  v.  Argonne,  saying  "It  is  significant  that 
Hitaffer  which  recognized  a  cause  of  action  in  the  wife,  was  de- 
cided later  than  Elder  and  McMillan  on  which  Judge  Youngdahl 
relied  as  indicating  a  trend  in  the  District  of  Columbia."  (R.  16). 
A  unique  departure  from  the  universal  rule  by  the  Court  of  Ap- 
peals for  the  District  of  Columbia  is  hardly  e\'idence  of  the  law  of 
Hawaii;  particularly  so  when  that  decision  has  for  all  practical 
purposes  been  put  at  rest  by  a  per  curiam  in  the  same  court.  Brown 
V.  Curtin  &  Johnson,  Inc'.,  221  F.  2d  106  (CA  DC  1955). 
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Our  reported  decisions  now  encompass  forty-one 
volumes  beginning  with  the  year  1847  which  antedates 
by  several  years  the  first  reported  decision  of  the 
Supreme  Court  of  California.  Surely,  if  such  a  cause 
of  action  as  that  alleged  here  (which  was  unknown 
at  the  common  law)  actually  existed  in  Hawaii,  some 
allusion  to  it  would  be  found  in  our  reports.  No  such  i 
reference  exists,  nor  does  anything  in  our  history 
or  legislation  afford  any  base  for  the  conclusion  that 
this  cause  of  action  is  sanctioned  by  Hawaiian  usage. 
This  Court  erred  when  it  held  that  such  a  liability 
*'has  been  determined  by  Hawaiian  judicial  precedent 
and  usage." 


« 


II. 

THIS  CGITRT  MISCONSTRUED  OUR  LOCAL  STATUTE 
ON  PARENTAL  CONTROL. 

Section  12264,  R.L.H.  1945,  provides : 
Parents'  control  and  duties;  hinding  out  of  chil- 
dren hy  judge. 

Parents,  or,  in  case  they  be  both  dead,  guard- 
ians, legally  appointed,  shall  have  control  over 
the  actions,  the  conduct  and  the  education  of 
their  children  during  their  minority;  they  shall 
have  the  right,  at  all  times,  to  recover  possession 
of  their  children  by  habeas  corpus,  and  chastise 
them  moderately  for  their  good;  and  it  shall 
be  the  duty  of  all  parents  and  guardians  to  set 
a  good  example  before  their  children;  to  provide, 
to  the  best  of  their  ability,  for  their  support  and 
education;  to  see  that  they  are  instructed  in  a 
knowledge  of  religion ;  to  use  their  best  endeavors 
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to  keep  them  from  idleness  and  vice  of  all  kinds; 
and  to  inculcate  upon  them  habits  of  industry, 
economy  and  loyalty;  and  it  shall  be  lawful  foi* 
any  judge  of  any  circuit  court,  on  a  complaint 
bein^-  laid  before  him  a.Qi'ainst  any  parent,  that 
he  or  she  is  encourae^inG^  their  children  in  ignor- 
ance and  vice,  to  summon  such  parent  before 
him;  and,  upon  its  being  proved  to  his  satisfac- 
tion, to  bind  out  such  children  during  their  minor- 
ity to  some  person  of  good  moral  character,  to  be 
well  supported,  trained  to  good  habits,  and  taught 
at  least  the  rudiments  of  knowledge. 

This  statute  plainly  delineates  powers,  rights  and  du- 
ties of  parents.  Parents  have  a  potver  over  control  of 
the  conduct,  actions  and  education  of  minor  children. 
They  have  a  right  to  the  possession  of  the  children 
and  to  chastise  the  children.  They  have  a  duty  to  set 
a  good  example  for  the  children  and  to  provide,  to 
the  best  of  their  ability,  for  the  support  and  educa- 
tion, and  to  see  that  they  are  instructed  in  a  knowl- 
edge of  religion,  to  use  their  best  endeavors  to  keep 
them  from  idleness  and  vice  of  all  kinds,  and  to  in- 
culcate upon  them  the  habits  of  industry,  economy 
and  loyalty. 

In  its  opinion  this  Court  said: 

The  question  then  is,  is  there  established  by 
'Hawaiian  judicial  precedent'  and  'usage'  the 
children's  right  to  recover  damages  from  a  tort 
feasor  who,  by  injuring  their  mother,  deprives 
them  of  their  legal  right  to  the  education  she 
gives  them,  beginning  v^ith  the  'education'  of 
suckling  children  in  cleanly  habits  and  the  names 
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of  the  objects  with  which  they  first  come  in  con- 
tact and  on  through  their  minority  and  the  ^con- 
trol over  their  actions'  during  that  time,  'to  keep 
them  from  idleness  and  vice'  and  'to  inculcate 
upon  them  habits  of  industry,  economy  and  loy- 
alty'— rights  created  by  Section  12264,  Rev.  Laws 
Haw.  1945.  (Opinion,  p.  2) 

This  statute  does  not  give  to  children  any  legal 
right  to  the  education  by  their  parents  personally. 
Parents  under  this  statute  are  required  only  to  pro- 
vide their  education.  As  to  the  duty  of  the  parents 
to  see  that  they  are  instructed  in  a  knowledge  of 
religion,  that  again  is  not  a  requirement  that  the 
parent  personally  give  them  such  instruction.  As  to 
keeping  the  children  from  idleness  and  vice,  the 
parent  is  required  only  to  use  his  endeavors  to  that 
end.  The  same  is  true  of  the  duty  to  inculcate  habits 
of  industry,  economy  and  loyalty.  Nothing  in  the 
statute  requires  that  any  of  the  duties  of  the  parent 
be  done  by  a  parent  personally. 

Moreover,  there  is  no  allegation  in  the  complaint 
that  there  was  a  failure  as  a  result  of  the  injury  of 
the  mother  on  her  part  to  carry  out  any  duty  to 
instruct  the  children  in  the  knowledge  of  religion 
or  to  keep  them  from  idleness  and  vice  or  to  incul-^ 
cate  upon  them  habits  of  industry,  economy  and 
loyalty. 

It  should  be  noted  that  the  person  injured  was  the 
children's  mother.    Nowhere  in  the   complaint  is  it| 
alleged  that  the  father  was  unable  to  carry  the  duties 
of  a  parent  under  Section  12264,  R.L.H.  1945.    Th( 
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duties  set  out  in  that  section,  of  course,  devolve  in  the 
first  instance  upon  the  father  and  only  upon  the 
mother  in  the  absence  of  the  father.  Thus  the  >Su- 
preme  Court  of  Hawaii,  in  construing  this  statute, 
has  stated: 

Under  the  provisions  of  section  2998,  R.L.  1915, 
parents,  first  the  father  and  then  the  mother, 
are  required  to  provide  to  the  best  of  their  a])ility 
for  the  support  and  education  of  their  children. 
Wada  V.  Associated  Oil  Co.,  27  Hawaii  671,  675. 

Moreover,  there  is  nothing  in  Section  12264,  R.L.H. 
1945,  which  gives  a  child  a  legal  right  to  the  personal 
education,  care,  comfort  and  society  of  its  mother, 
and  in  construing  our  statute  to  give  such  a  legal 
right,  this  Court  committed  error.  No  action  for 
damages  ean  be  brought  by  a  child  against  his  parent 
for  breach  of  the  statutory  duty.  In  fact  the  District 
Court  in  this  very  case  recognized  that  a  minor  child 
could  not  bring  an  action  against  his  father  when 
it  denied  appellant's  motion  to  bring  in  a  third  party 
defendant  (R.  27).  2  Cooley,  Torts,  4th  Ed.  Sec.  174. 
This  error,  moreover,  was  crucial  to  the  case. 

As  our  decisions  show,  the  loss  compensated  for 
in  the  death  cases  cited  by  this  Court  was  a  pecuniary 
loss.  Gabriel  v.  Margah,  37  Hawaii  571,  582  (1947). 
The  mother  has  recovered  the  full  pecimiary  damage 
of  her  loss  as  a  result  of  the  accident.  The  statute 
makes  the  providing  of  education  and  support  a  duty 
of  the  parent  and  if,  as  here,  the  parent  has  recovered 
his  or  her  pecuniary  loss,  she  is  in  a  position  to  carry 
out  that  duty.   The  children,  therefore,  have  suffered 
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no  pecuniary  loss  arising   from  the   injury  to   the 
mother. 


III. 


THIS  COURT  ERRED  IN  HOLDING  THAT  THE  FACT  OF  LOSS  BY 
THE  CHILDREN  WAS  NOT  DISPUTED  BY  APPELLANT, 

In  its  opinion  this  Court  stated: 

The  tortious  injury  to  the  mother  and  that  it 
caused  a  loss  to  the  children  of  the  amoim^ts 
recovered  are  not  questioned.  (Opinion,  p.  1) 

This  is  an  erroneous  statement  of  appellants'  posi- 
tion. Appellant  of  course  disputes  the  fact  that  any 
pecuniary  loss  has  been  sustained  by  the  children,  for 
the  plain  reason  that  no  legal  right  of  the  children  has 
been  invaded.  Section  12264,  R.L.H.  1945,  gives  to 
appellees  no  legal  right  to  personal  education  or  the 
care,  comfort  or  society  of  a  parent.  Moreover,  until 
it  is  alleged  and  shown  that  appellees'  father  has  not 
met  the  provisions  of  Section  12264,  no  duty  devolved 
upon  the  mother  to  carry  out  the  provisions  thereof, 
and  hence  there  can  be  no  corresponding  right  on  the 
part  of  the  child.  Even  if  the  father  and  mother  were 
in  default,  the  remedy  of  the  child  would  be  to  en- 
force compliance  by  contempt  process,  not  an  action 
at  law  for  damages. 
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IV. 

THIS  COURT  SHOULD  STAY  ITS  HAND  PENDING  THE  DETER- 
MINATION OF  THIS  QUESTION  BY  THE  SUPREME  COURT 
OF  HAWAII. 

As  the  papers  which  are  attached  to  this  petition 
(stabhsh,  the  Supreme  Court  of  Hawaii,  after  the 
opinion  of  this  Court  in  this  case,  accepted  on  reserva- 
tion the  question  of  a  minor  child's  right  to  recover 
for  partial  deprivation  of  the  care,  comfort  and  so- 
ciety of  its  mother  (see  Appendix,  Halherg  v.  Young). 
Our  Supreme  Court  had  previously  rejected  this  same 
reserved  question  but  because  of  this  Court's  opinion 
in  the  instant  case  has  now  entertained  it  in  order 
to  settle  the  law  of  Hawaii  on  the  subject. 

The  decisions  of  the  Supreme  Court  of  Hawaii  on 

local  questions  are  controlling  on  the  federal  courts, 

Waiahta  v.  Christian,  305  U.S.  91  (1938),  and  the  deci- 

;  sions  of  the  highest  court  of  Hawaii  ''are  the  natural 

;  sources   for  the  interpretation  and  application"   of 

Hawaiian  statutes,  Sfain'back  v.  Mo  Hock  Ke  Lok  Po, 

•336  U.S.  368,  383(1949).    It  would  seem  that  this 

'  Court.,  in  the  interests  of  the  preser\'ation  of  judicial 

1  harmony  between  the   federal  and  territorial  court 

t  systems  in  the   Territory  of  Hawaii,   should  either 

I  grant  a  rehearing  or  stay  its  hand  on  this  petition 

1  until  the  Supreme  Court  of  Hawaii  has  passed  on 

|t  this   important  question  of  local  law  now  pending 

!l  before   it.    No   possible   prejudice   to   appellees   can 

occur.    If  we  are  wrong  on  the  law  of  Hawaii,  the 

Supreme  Court  will  say  so  and  appellees  Avill  recover 

1  their  judgment  with  interest. 
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CONCLUSION. 

We  disapprove  of  petitions  for  rehearing.  Usually 
they  are  nothing  more  than  the  post  mortems  of  dis- 
appointed counsel.  This  is  not  the  case  here.  This 
Court,  by  judicial  legislation,  has  created  a  new  cause 
of  action  in  Hawaii.  If  this  is  to  be  done  by  a  court, 
not  the  legislature,  the  Supreme  Court  of  Hawaii 
should  do  it. 

We  respectfully  submit  that  the  petition  for  rehear- 
ing should  be  granted,  and  that  upon  a  rehearing  the 
case  should  be  reversed  and  remanded  to  the  District 
Court  with  instructions  to  vacate  the  judgment  and 
to  dismiss  the  complaint  as  to  appellees. 

Dated,  Honolulu,  Hawaii, 
December  17, 1956. 

Respectfully  submitted. 

J.  Garner  Anthony, 
Counsel  for  Appellant 
and  Petitioner. 

Robertson,  Castle  &  Anthony, 
Of  Counsel. 
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Certificate  of  Counsel. 

I  hereby  certify  that  I  am  of  counsel  for  appellant 
and  petitioner  in  the  above  entitled  cause  and  that 
in  my  judgment  the  foregoing  petition  for  rehearing 
is  well  founded  in  point  of  law  as  well  as  in  fact  and 
that  said  petition  for  rehearing  is  not  interposed  for 
delay. 

Dated,  Honolulu,  Hawaii, 
December  17,  1956. 

J.  GrARNER  AnTHONY, 

Of  Counsel  for  Appellant 
and  Petitioner. 


(Appendix  Follows.) 
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Appendix 


No.  4006 


In  the  Supreme  Court  of  the 
Territory  of  Hawaii 


Emma  Marion  Halberg  and  Hcrliert  P. 
Halberg,  individually  and  jointly,  and 
as  natural  guardians  of  Marilyn  Sue 
Halberg,  Gerald  Leslie  Halberg,  and 
David  Elliott  Halberg,  minors, 

Plaintiffs, 
vs. 


Sai  K.  Young, 


Defendant. 


QUESTION  OF  LAW  RESERVED  TO  THE  SUPREME  COURT. 

This  cause  having  come  on  for  hearing  upon  def end- 
1  ant's  motion  to  dismiss,  and  this  Court  having  a  well- 
founded  doubt  upon  the  following  question  of  law 
raised  by  the  pleadings  and  record  herein  and  deeming 
the  reservation  of  the  same  and  answer  by  the  Su- 
preme Court  will  best  serve  the  interests  of  justice  in 
this  and  prospective  and  pending  litigation  in  numer- 
ous other  cases,  hereby  of  its  own  motion  reserves 
the  following  question  to  the  Supreme  Court  for  its 
decision  and  answer,  the  defendant  maintaining  the 
affirmative  thereof : 


u 

Should  the  motion  to  dismiss  be  granted  on  the 
ground  that  a  complaint  of  minor  children  for  dam- 
ages arising  out  of  the  disability  of  their  mother, 
caused  by  alleged  negligence  of  the  defendant,  with  at- 
tendant loss  of  acts  of  kindness,  care,  attention  and 
other  incidents  of  the  parent  and  child  relationship, 
fails  to  state  a  claim  upon  which  relief  can  be  granted  ? 

Attached  hereto  and  made  a  part  hereof  is  the  origi- 
nal record  in  the  above  entitled  cause,  including  the 
following : 

(1)  Complaint  and  Summons; 

(2)  Motion  to  Dismiss. 

Witness  my  hand  and  seal  of  this  Court  this  8th 
day  of  November  1956. 

(Seal)  Calvin  C.  McGregor, 

Presiding  Judge,  First  Cir- 
cuit, Territory  of  Hawaii. 
Attest : 

W.  C.  Ing,  Clerk. 
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,  EUGENE  RAYSON,  Appellant, 

•  vs. 

I  UNITED  STATES  OF  AMERICA, 

r  Appellee. 


Cransicript  of  S^ecortr 


Appeal  from  the  United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division 


F  i  i-  E  D 

ftos  -2  1956 

PAUL  P.  O'BRIEN,  CLERK 


Phillips  &  Von  Orden  Co.,  870  Brannan  Street,  San  Francisco,  Calif.  -3-15-56 


No.  15021 

mnitth  a>tates; 

Court  of  ^ppealg 

Cor  ttje  Minti)  Circuit 


EUGENE  RAYSON,  Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 


transcript  of  EecorJ) 


Appeal  from  the  United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division 
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[Clerk's  Note:  \^'hen  deemed  likely  to  he  of  an  important  na- 
ture, errors  or  doubtful  matters  appearing  in  the  original  certified 
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In  the  United  States  District  Court  for  the  {South- 
ern District  of  California,  Central  Division 

September,  1955,  Chand  Jury 
No.  24568-Cr. 

UNITED  STATES  OF  AJMERICA, 

Plaintiff, 
vs. 

OLLIE  W.  KELLEY  and  EUGENE  RAYSON, 

Defendants. 
INDICTMENT 
[U.S.C,  Title  18,  Sec.  371;  U.S.C,  Title  21,  Sec. 
174 — Conspiracy,    illegal   concealment,    sale   of 
narcotics] 

The  grand  jury  charges: 

Count  One 
[U.S.C,  Title  18,  Sec.  371] 

Commencing  prior  to  the  date  of  the  commission 
of  the  first  overt  act  hereinafter  set  forth  and  con- 
tinuing to  and  including  October  6,  1955,  in  Los 
Angeles  Coimty,  California,  within  the  Central 
Division  of  the  Southern  District  of  California,  de- 
fendants Ollie  W.  Kelley  and  Eugene  Rayson  and 
divers  other  persons  to  the  grand  jury  unknown  did 
agree,  confederate,  and  conspire  together  to  commit 
offenses  against  the  United  States  as  follows:  to 
knowingly  receive,  conceal,  sell,  transport,  and  to 
facilitate  the  transportation,  concealment,  and  sale 
of,  certain  narcotic  drugs  after  importation  in  vio- 
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lation  of  United  States  Code,  Title  21,  Section  174; 
the  objects  of  said  conspiracy  were  to  be  accom- 
plished as  follows:  defendant  Ollie  W.  Kelley  was 
to  purchase  narcotic  drugs,  to  conceal  them,  and  to 
deliver  them  to  defendant  Eugene  Rayson  [2]  and 
he  was  to  direct  persons  interested  in  buying  such 
drugs  to  defendant  Eugene  Rayson  who  would  con- 
ceal the  drugs  and  sell  them  to  such  persons;  and 
at  all  times  herein  mentioned  said  narcotic  drugs, 
as  the  defendants  then  and  there  well  knew,  had 
been  imported  into  the  United  States  contrary  to 
law;  and 

To  effect  the  objects  of  said  conspiracy  the  de- 
fendants committed  the  following  overt  acts  in  Los 
Angeles  Coimty,  California: 

(1)  On  or  about  August  22,  1955,  defendant  Ollie 
W.  Kelley  had  a  conversation  with  Norman 
Fletcher ; 

(2)  On  or  about  September  13,  1955,  defendant 
Ollie  W.  Kelley  had  a  conversation  with  Norman 
Fletcher ; 

(3)  On  or  about  September  14,  1955,  defendant 
Eugene  Rayson  had  a  telephone  conversation  with 
Norman  Fletcher; 

(4)  On  or  about  September  14,  1955,  defendant 
Eugene  Rayson  received  $700.00  from  Norman 
Fletcher ; 

(5)  On  or  about  September  14,  1955,  defendant 
Eugene  Rayson  delivered  2  ounces,  82  grains  of 
heroin  to  a  location  in  Los  Angeles  County,  Cali- 
fornia; and 
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(6)  On  or  al)out  Soptombor  22,  1955,  dclVTidant 
Ollie  W.  Kolley  liad  a  conversation  witli  Norman 
Fletcher.  [3] 

Count  Two 
[U.S.C.,  Title  21,  Sec.  174] 

On  or  about  September  13,  1955,  in  Los  Angeles 
Comity,  California,  within  the  Central  Division  of 
the  Southern  District  of  California,  defendants 
Ollie  W.  Kelley  and  Eugene  Rayson  did,  after  im- 
portation, knovv'ingly  and  unlawfully  receive,  con- 
ceal, and  transport,  and  facilitate  the  concealment 
and  transportation  of,  a  certain  narcotic  drug, 
namely:  approximately  2  ounces,  82  grains  of 
heroin,  and  knowingly  assist  in  so  doing,  which  said 
heroin,  as  the  defendants  then  and  there  well  knew, 
had  been  imported  into  the  United  States  of  Amer- 
ica contrary  to  law,  in  violation  of  United  States 
Code,  Title  21,  Section  174.  [4] 

Count  Three 
[U.S.C,  Title  21,  Sec.  174] 

On  or  about  September  13,  1955,  in  Los  Angeles 
County,  California,  within  the  Central  DiWsion  of 
the  Southern  District  of  California,  defendants 
Ollie  W.  Kelley  and  Eugene  Rayson,  after  importa- 
tion, did  knowingly  and  unlawfully  sell  and  facili- 
tate the  sale  of  a  certain  narcotic  drug,  namely: 
approximately  2  ounces,  82  grains  of  heroin,  to 
Norman  Fletcher,  wliich  said  heroin,  as  the  defend- 
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ants  then  and  there  well  knew,  had  been  imported 
into  the  United  States  eonti^aiy  to  law. 

A  True  Bill. 

/s/  ORYILLE  J.  HARRELL, 
Foreman 

/s/  LAUGHLIX  E.  WATERS, 
United  States  Attorney  [5] 

[Endorsed]  :   Filed  Xovember  16,  1955. 


[Title  of  District  Court  and  Cause.] 

MIXUTES   OF   THE   COURT 

ArraigTiment  and  Plea 

Date:  Xovember  21.  1955,  at  Los  Angeles,  CaUf, 

Present:  The  Hon.  Harry  C.  Westover,  District 
Judge;  Deputy  Clerk:  Mary  O.  Smith;  Reporter 
S.  J.  Trainor;  U.  S.  Atty,  by  Ass*t  U.  S.  Atty 
Volney  V.   Bro^vn,   Jr.;   Counsel   for  Defendants 
Wm.  H.  Xeblett  and  Harry  W.  Dudley. 

Defendants  present  (on  O/Tl). 

Proceedings:  For  arraignment  and  plea  of  each 
defendant  on  all  three  coimts  of  indictment.  Each 
Defendant  is  arraigned  and  pleads  not  guilty  as 
charged  in  each  of  counts  1.  2  and  3  of  the  Indict- 
ment. 

It  Is  Ordered  that  this  cause  is  referred  to  the 
Probation  Officer  for  pre-sentence  investigation  and 
report,  and  the  cause  is  continued  for  sentence  on 
counts. 
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It  Is  Ordered  that  this  cause  is  set  for  trial  Nov. 
29,  1955,  10  a.m. 

JOHN  A.  CHILDRESS, 

Clerk  [G] 


[Title  of  District  Court  and  Cause.] 

WAIVER  OF  JURY 

The  above  cause  coming  on  regularly  for  trial, 
defendants  being  present  with  counsel,  Wm.  H. 
Neblett  and  Harry  W.  Dudley,  Esq.,  and  the  de- 
fendants being  desirous  of  having  the  case  tried  be- 
fore the  Court  without  jury,  now  requests  of  the 
Court  that  the  case  be  so  tried  and  hereby  consents 
that  the  Court  shall  sit  without  a  jury  and  hear  and 
determine  the  charges  against  the  defendants  with- 
out a  jury. 

Dated:    November  29,  1955. 

/s/  OLLIE  W.  KELLEY, 
/s/  EUGENE  RAYSON, 

Defendants  in  pro  per. 

I  have  advised  the  defendant  fully  as  to  his  rights 
and  assure  the  Court  that  his  request  for  a  trial 
without  a  jury  is  under  standingly  made. 

/s/  WM.  H.  NEBLETT, 
/s/  HARRY  W.  DUDLEY, 

Attorneys  for  Defendants 
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The  United  States  Attorney  consents  that  the  re- 
quest of  the  defendant  be  granted  and  that  the  trial 
proceed  A^T.thout  a  jury. 

/s/  ROBERT  J.  JENSEN, 

Assistant  U.  S.  Attorney 
Approved : 

/s/  HARRY  C.  WESTOVER, 

U.  S.  District  Judge  [7] 

[Endorsed] :   Filed  November  29,  1955. 


[Title  of  District  Court  and  Cause.] 

MINUTES  OP  THE  COURT 
Date:  Dec.  1,  1955,  at  Los  Angeles,  Calif. 

Present:  Hon.  Harry  C.  Westover,  District 
Judge;  Deputy  Clerk:  Mary  O.  Smith;  Reporter: 
S.  J.  Trainor.  U.  S.  Att'y,  by  Ass't  U.  S.  Att'y 
Robert  J.  Jensen ;  Counsel  for  Defendants :  Wm.  H. 
Neblett  and  Harry  W.  Dudley. 

Defendants  present  (on  0/R). 

Proceedings:  For  further  trial. 

Counsel  for  Gov't  argues  to  the  Court. 

Attorney  Neblett  argues  and  Attorney  Dudley 
argues. 

Court  makes  a  statement  and  Finds  Deft  Kelley 
not  guilty  on  each  of  counts  1,  2,  and  3,  and  Finds 
Deft  Rayson  not  guilty  on  count  1,  and  guilty  on 
counts  2  ar.d  3  of  Indictment. 

Court  Orders  cause  referred  to  Probation  Officer 
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for  investigation  and  report  as  to  Deft  Rayson 
and  continned  to  Dec.  19,  1955,  2  i).in.,  foi-  sentence 
of  Deft  Rayson  on  connts  2  and  3,  and  that  Deft 
Rayson  remain  on  bond  ])osted  in  Case  No.  24,517- 
Cr.,  and  that  bond  of  Deft  Kelley  in  Case  No. 
24,517-Cr.  is  exonerated. 

JOPIN  A.  CHILDRESS, 

Clerk  [8] 


[Title  of  District  Court  and  Cause.] 

NOTICE   OF  HEARING  OF  MOTION  FOR 
NEW  TRIAL 

To  Plaintiff  Herein,  and  to  the  United  States  At- 
I        torney : 

'  You,  and  Each  of  You,  Are  Hereby  Notified  that 
on  Monday,  December  19,  1955,  at  the  hour  of  2 
p.m.,  or  as  soon  thereafter  as  counsel  can  be  heard, 
in  the  courtroom  of  the  Honorable  Harry  C.  West- 
over,  Judge  of  the  above  entitled  court,  defendant 
Eugene  Rayson  will  make  a  motion  for  a  new  trial, 
which  said  motion  is  hereunto  attached. 

Dated:  December  6,  1955. 

WM.  H.  NEBLETT, 

HARRY  W.  DUDLEY, 

/s/  By  HARRY  W.  DUDLEY, 

Attorneys  for  Defendant, 
Eugene  Rayson 
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The  Court  fixes  the  19th  day  of  December  at  2 
p.m.  for  said  motion  and  the  time  is  extended  ac- 
cordingly. 

12/6/55  /s/    H.  C.  W.,  Judge  [9] 


MOTION  FOR  NEW  TRIAL 

Defendant,  Eugene  Rayson,  moves  the  Court  to 
grant  him  a  new  trial  for  the  following  reasons: 

1.  The  Court  erred  in  denying  defendant's  mo- 
tion for  acquittal  made  at  the  conclusion  of  the 
Government's  evidence. 

2.  The  decision  is  contrary  to  the  weight  of  the 
evidence. 

3.  The  decision  is  not  supported  by  substantial 
evidence. 

4.  The  Court  erred  in  admitting  testimony  of  the 
witness,  Norman  Fletcher,  to  which  objections  were 
made. 

5.  The  Court  erred  in  admitting  testimony  of  the 
witness,  M.  P.  Richards,  to  which  objections  were 
made. 

6.  The  Court  erred  in  admitting  testimony  of  the 
witness  William  R.  Farrington,  to  which  objections 
were  made. 

7.  The  Court  erred  in  admitting  testimony  of  the 
witness,  A.  F.  Landry,  to  which  objections  were 
made.  [10] 

8.  The  Court  erred  in  ruling  that  the  evidence] 
did  not  disclose  an  entrapment  of  defendant. 
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9,  The  Court  erred  in  niliiit;-  iliat  the  iclc^- 
])lione  conversations  between  the  witness,  Norman 
Fletcher,  and  defendant,  a  recording  instrument  at 
such  times  being  attached  to  the  telei)hone  and  re- 
cordings made  of  said  conversations,  were  admis- 
sible. 

10.  The  Court  erred  in  denying  defendant's  mo- 
tion to  strike  the  testimony  of  telephone  conversa- 
tions between  the  witness,  Norman  Fletcher,  and 
defendant,  a  recording  instrmnent  at  such  times 
being  attached  to  the  telephone  and  recordings  made 
of  such  conversations. 

Dated:   December  6,  1955. 

WM.  H.  NEBLETT, 
HARRY  W.  DUDLEY, 

/s/  By  HARRY  W.  DUDLEY, 

Attorneys  for  Defendant, 
Eugene  Rayson  [11] 

Acknowledgment  of  Service  attached.  [13] 

\      [Endorsed] :    Filed  December  6,  1955. 


[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT 

Date:  Dec.  19,  1955,  at  Los  Angeles,  Calif. 

Present:  Hon.  Harry  C.  Westover,  District 
Judge;  Deputy  Clerk:  Mary  O.  Smith;  Reporter: 
S.  J.  Trainor;  U.  S.  Att'y,  by  Ass't  U.  S.  AttV 
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Robert  J.  Jensen;  Coimsel  for  Defendant:  Wm.  H. 
Xeblett  and  Harry  W.  Dudley. 

Defendant  present  (on  0/R). 

Proceedings:  For  hearing  motion  of  Deft  Ray- 
son,  filed  Dec.  6,  1955,  for  new  trial,  and  for  sent- 
ence of  Deft  Rayson  on  counts  2  and  3  (finding  of 
guilty). 

Attorney  Dudley  argues  in  support  of  said  mo- 
tion for  new  trial. 

Court  orders  said  motion  for  new  trial  denied. 

Attorney  Neblett  makes  a  statement  on  behalf  of 
defendant. 

Attorney  Jensen  makes  a  statement. 

Court  Sentences  defendant  to  three  years  im- 
prisonment on  each  of  counts  2  and  3  of  Indictment, 
to  begin  and  run  concurrently,  and  to  pay  a  fine 
unto  USA  in  sum  of  $5.  on  each  of  said  two  counts, 
(2,  and  3,)  making  a  total  fine  of  $10. 

On  motion  of  Attorney  Neblett  for  defendant. 
Court  sets  bond  on  appeal  at  $5,000. 

JOHN  A.  CHILDRESS, 

Clerk  [20] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Name  and  address  of  Appellant:  Eugene  Rayson, 
624  East  97th  Street,  Los  Angeles,  California. 

Names  and  address  of  Appellant's  Attorneys: 
Wm.  H.  Neblett  and  Harry  W.  Dudley,  Suite  927, 
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649  South  Olive  Street,  Los  Angeles  14,  California. 

Offense:  The  appellant  was  convicted  on  two 
counts  of  an  indictment,  one  for  the  receipt,  con- 
cealment and  transportation  of  heroin,  and  the 
other  for  the  sale  of  heroin,  in  \'iolation  of  United 
States  Code,  Title  21,  Section  174. 

On  December  19,  1955,  the  appellant,  Eugene 
Rayson,  was  sentenced  to  the  Federal  penitentiary 
for  three  years  and  fined  $5.00  on  each  of  the  two 
counts  above-stated.  The  sentences  are  to  run  con- 
currently. [21] 

The  appellant,  Eugene  Rayson,  is  at  liberty  on 
$5,000.00  bail  pending  his  appeal. 

I,  the  above-named  appellant,  hereby  appeal  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  above-stated  judgment. 

Dated:  December  23,  1955. 

/s/  EUGENE  RAYSON, 
Appellant 

WM.  H.  NEBLETT  and 
HARRY  W.  DUDLEY, 
/s/  By    WM.  H.  NEBLETT, 

Attorneys  for  Appellant       [22] 

Affida^-it  of  Service  by  Mail  attached.  [23] 

[Endorsed] :   Filed  December  23,  1955. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  John  A.  Childress,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  1  to  29,  inclusive,  contain  the  original 

Indictment ; 

Waiver  of  Jury; 

Notice  of  Hearing  of  Motion  for  New  Trial; 

Opposition  to  Granting  Motion  for  New  Trial; 

Notice  of  Appeal; 

Appellant's  Designation  of  Record; 

Appellee's  Counter-Designation  of  Record;  and 
a  full,  true  and  correct  copy  of  the  Minutes  of  the 
Court  on  November  21,  1955;  December  1,  1955; 
December  19,  1955,  which,  together  with  the  original 
reporter's  transcript  of  Proceedings  had  on  No- 
vember 29,  30,  and  December  1,  1955,  in  the  above- 
entitled  cause,  constitute  the  transcript  of  record 
on  appeal  to  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  in  said  cause. 

I  further  certify  that  my  fees  for  preparing  the 
foregoing  record  amount  to  $2.00,  which  sum  has 
been  paid  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court,  this  1st  day  of  February,  1956. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk 
/s/  By    CHARLES  E.  JONES, 
Deputy 
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Til  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Central  Di^dsion 

I  No.  24517-245G8— Criminal 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

EUGENE  RAYSON  and  OLLIE  W.  KELLEY, 

Defendants. 

TRANSCRIPT  OF  PROCEEDINGS 

Los  Angeles,  Calif.,  Tuesday,  Nov.  29,  1955 

Honorable  Harry  C.  Westover,  Judge  presiding. 

Appearances:  For  the  Plaintiff:  Laughlin  E. 
Waters,  United  States  Attorney,  Los  Angeles  12, 
Calif.,  by  Robert  John  Jensen,  Assistant  U.  S.  At- 
torney. For  the  Defendants:  William  H.  Neblett, 
Esq.,  649  S.  Olive  St.,  Los  Angeles,  Calif.;  and 
Harry  W.  Dudley,  Esq.  [1*] 
(Other  court  matters.) 

The  Clerk:  No.  3  on  the  calendar.  24517,  United 
States  vs.  Eugene  Rayson  and  Ollie  W.  Kelley  for 
trial,  and  24568,  same  defendants,  for  trial. 

Mr.  Jensen:     The  Government  is  ready. 

Mr.  Neblett:  We  were  informed  by  Mr.  Jensen 
yesterday  who  asked  us  if  it  was  agreeable  for  us 
that  the  case  be  transferred  to  another  department. 
I  don't  know  what  the  situation  is  there. 

The  Court:  I  don't  know  either,  Mr.  Neblett, 
until  I  call  the  calendar  and  find  out  what  I  have 


*  Page  numbers  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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got  left.  I  may  not  have  anything  left  before  I  get 
through.  I  want  to  see  how  many  cases  we  have 
ready  for  trial. 

Mr.  Neblett:    We  are  ready  for  trial  now. 

The  Court :    You  are  ready  for  trial  now  ? 

Mr.  Neblett:     Yes,  your  Honor. 

The  Court:    Before  a  jury? 

Mr.  Neblett:  We  waive  a  jury.  We  talked  with 
the  District  Attorney  about  that  and  we  agreed  to 
waive  a  jury  if  it  meets  vdth  the  consent  of  this 
court,  and  we  have  signed  it  here.  We  will  have 
the  defendants  sign  it  too,  if  necessary. 

The  Court:  If  you  want  to  waive  the  jury  I  feel 
it  is  a  compliment  to  the  court.  [4] 

Mr.  Neblett:  If  your  Honor  please,  the  defend- 
ants are  here  and  we  will  ask  them  what  their  feel- 
ings are  about  it. 

This  is  Ollie  Kelley.  Do  you  desire  to  waive  a 
jury? 

The  Defendant  Kelley:    Yes,  sir. 

Mr.  Neblett:  This  is  Eugene  Rayson.  Do  you 
desire  to  waive  a  jury? 

The  Defendant  Rayson:    Yes,  sir. 

The  Court:  It  may  be  filed.  Have  you  filled  out 
the  form? 

Mr.  Neblett:  It  hasn't  been  signed  by  the  Dis- 
trict Attorney  yet,  your  Honor. 

The  Court:  Now  inasmuch  as  the  jury  has  been 
waived,  how^  long  will  it  take  to  try  the  case? 

Mr.  Neblett:  We  don't  exactly  know.  The  Dis- 
trict Attorney  stated  it  will  take  about  two  days.   I 
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think  after  we  have  waived  the  jury  it  will   lake 
about  a  day  less. 

Mr.  Jensen:  I  think  it  will  still  run  over  until 
the  second  day. 

Mr.  Neblctt:  I  think  it  requires  about  half  a 
day  to  put  on  our  case  after  the  prosecution  is 
through. 

The  Court:  We  will  call  the  other  case,  Mr. 
Neblett. 

(Other  court  matters.) 

Mr.  Jensen :  Your  Honor  please,  the  Government 
in  the  case  of  Ollie  W.  Kelley  and  Eugene  Rayson 
anticipated  that  that  case  would  be  transferred  to 
Judge  Yankwich.  We  have  [5]  our  v^itnesses  in 
the  building  but  they  are  not  all  presently  in  the 
courtroom. 

I  wonder  if  your  Honor  would  grant  us  a  very 
short  recess  to  assemble  the  witnesses. 

The  Court:  All  right.  We  can  take  a  few  min- 
utes recess. 

Mr.  Neblett :  We  came  up  too  without  our  infor- 
mation on  the  trial. 

The  Court:  Why  didn't  you  say  so  somewhere 
along  the  line? 

Mr.  Neblett :  If  your  Honor  please,  it  is  all  right 
with  us.  We  said  we  are  ready  to  go  to  trial  and 
we  will  be.  We  may  have  to  go  back  to  the  office 
for  a  short  while. 

The  Court:  You  told  me  you  were  ready  to  go 
to  trial  immediately. 

Mr.  Neblett:     I  was.    We  were  ready  to  go  to 
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trial,   but  Mr.   Jensen  told   us  yesterday   that   he 
thought  the  case  would  go  over  to  Thursday. 

Mr.  Jensen:  I  think  your  Honor  originally  an- 
ticipated this  case  going  over. 

The  Court:  This  is  the  only  case  in  which  the 
jury  was  to  be  waived  and  I  thought  Judge  Yank- 
wich  had  better  take  a  non-jury  case  and  he  agreed 
to  take  it,  provided  he  could  try  it  in  one  day.  Well, 
now,  I  have  only  got  the  1-day  case.  I  dislike  to 
send  him  a  case  that  is  going  to  take  two  [6]  days. 
He  said  he  is  going  to  take  it  for  one  day.  Of  course 
we  have  got  two  days  to  try  this  case. 

Mr.  Neblett :  We  are  ready.  As  soon  as  Mr.  Jen- 
sen rounds  up  his  witnesses  w^e  will  be  ready  to  go 
ahead.  He  has  the  laboring  oar,  so  we  can  sit  back. 

The  Court:  How  long  will  it  take  you  to  gather 
up  your  witnesses'? 

Mr.  Jensen:  I  would  like  15  minutes,  your 
Honor. 

The  Court:     We  will  take  a  recess  until  10:35. 
That  will  give  you  about  17  minutes. 
(Short  recess.) 

The  Court :    Call  your  first  witness. 

Mr.  Jensen:  The  United  States  will  call  Albert 
Fletcher. 

ALBERT  FLETCHER 
called  as  a  witness  by  and  on  behalf  of  the  Govern- 
ment, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk:    State  your  name. 
The  Witness :    Albert  Fletcher. 


United  States  of  America  19 

(Testimony  of  Al])ei*t  Fletcher.) 

Mr.  Neblett:  If  your  Honor  please,  may  I  inter- 
rupt Mr.  Jensen  at  this  moninit  to  say  that  the 
previous  indictment,  that  it  was  brought  to  this 
court's  attention  the  last  time  we  were  here,  that 
the  previous  indictment  against  these  two  defend- 
ants, 24517,  would,  with  the  consent  of  the  court,  [7] 
be  allowed  to  go  along  with  this  trial  until  the  trial 
was  completed  and  then  on  agreement,  if  the  court 
approves  it,  with  the  District  Attorney  that  the 
first  indictment  will  ])e  dismissed. 

Is  that  correct? 

Mr.  Jensen:    That  is  correct. 

Mr.  Neblett:     That  is  my  understanding,  it  will 
be  dismissed. 
I     Mr.  Jensen:     Has  the  witness  stated  his  name 
for  the  record? 

The  Witness :    Yes. 

The  Clerk:     Yes. 

Direct  Examination 
Q.     (By  Mr.  Jensen) :     You  reside  in  Los  An- 
geles, California,  do  you  not?  A.    I  do. 
-     Q.     I  will  ask  you  whether  or  not  you  are  ac- 
quainted with  the  defendant  Ollie  W.  Kelley. 
A.    I  am. 

Q.     Is  he  present  in  the  courtroom  tliis  morning  ? 
jt      A.    He  is. 

Q.     Is  he  the  gentleman  to  my  right  here  in  the 
gray  suit?  A.    Yes,  he  is. 
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Q.  Are  you  also  acquainted  with  the  defendant 
Eugene  [8]  Rayson?  A.     I  am. 

Q.    And  is  he  also  present  in  court? 

A.     He  is. 

Q.  And  he  is  the  gentleman  to  my  right  in  the 
tan  jacket,  is  he  not?  A.     That  is  right. 

Mr.  Jensen:  May  the  record  show  that  the  wit- 
ness has  indicated  the  defendants  Kelley  and  Ray- 
son? 

The  Court:    It  may  so  show. 

Q.  (By  Mr.  Jensen)  :  Mr.  Fletcher,  calling  your 
attention  to  the  month  of  August,  1955,  and  par- 
ticularly to  the  22nd  thereof,  I  ask  you  whether  or 
not  you  had  occasion  on  that  day  to  see  the  defend- 
ant Kelley.  A.    I  did. 

Q.  Would  you  state  where  it  was  that  you  saw 
him?  A.     The  La  Jolla  Cleaners. 

Q.     Is  that  located  in  Los  Angeles  ? 

A.    It  is. 

Q.     On  what  street? 

A.     On  Sixth  Street  at  Stanford. 

Q.  Could  you  tell  us  the  approximate  time  of 
day?  A.     About  10:30. 

Q.     A.m.  or  p.m.  ?  [9]  A.     P.m. 

Q.  Was  there  anybody  else  present  at  the  time 
that  you  saw  him?  A.     No. 

Q.     Did  you  have  a  conversation  with  him? 

A.     I  did. 

Q.  Would  you  state  the  substance  of  the  con- 
versation as  you  recall  it? 
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A.  As  I  walked  into  the  La  Jolla  Cleaners,  me 
and  the  defendant,  Mr.  OUie  Kelley,  exchanged 
greetings 

Mr.  Neblett:  Excuse  me  one  moment.  I  don't 
hear  the  witness  very  well.   May  T  sit  over  here? 

The  Coui't:    You  can  sit  over  there. 

Q.  (By  Mr.  tTensen)  :  You  said,  I  think,  that 
you  had  gone  into  the  La  Jolla  Cleaners  and  ex- 
changed greetings  with  Mr.  Kelley.  Would  you  pick 
it  up  from  there,  please  *? 

A.  We  exchanged  greetings,  and  he  told  me  that 
he  had  not  seen  me  in  quite  a  while. 

I  told  him  I  hadn't  been  around,  and  I  told  him 
I  was  interested  in  buying  some  stuff. 

He  asked  me,  had  I  saw  Rayson,  and  I  told  him 
no,  I  hadn't,  and  he  went  on  to  state  that  it  wasn't 
anything  in  commission  during  that  week,  but  there 
was  a  fellow  in  Los  Angeles  at  the  time,  about  a 
week  ago,  that  had  about  50  ounces  [10]  and  I  could 
have  got  a  pretty  good  deal  from  him  for  approxi- 
mately $10,000  for  the  50  ounces,  which  was  about 
$200  an  ounce.  And  he  got  on  the  telephone  and  he 
made  a  phone  call,  which  wasn't  completed. 

Q.  Prior  to  his  making  that  telephone  call,  did 
he  inform  you  who  he  was  attempting  to  call  ? 

A.    F.  A. 

Q.    Who  is  this  F.  A.  ?  A.     Eugene  Rayson. 

Q.     Is  that  a  nickname  of  Mr.  Rayson  ? 

A.     It  is. 

Q.     Is  he  generally  known  by  it  ?  A.     He  is. 
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Q.    Go  on. 

A.  And  before  I  left  the  establishment  he  made 
a  second  call,  and  he  also  stated  that  he  couldn't 
get  in  touch  with  him,  and  he  asked  me 

Mr.  Neblett:  If  your  Honor  please,  we  object 
to  that.  I  don't  know  who  he  is  stating  this  to  now. 

Q.  (By  Mr.  Jensen) :  This  conversation  that 
you  are  speaking  about  is  still  between  yourself  and 
Mr.  Kelley?  A.    Mr.  Kelley. 

Mr.  Neblett:    But  he  is  making  a  telephone  call. 

Mr.  Jensen:  I  think  you  misunderstood.  He 
hasn't  said  [11]  that  the  call  was  completed. 

Mr.  Neblett:    Excuse  me. 

Q.  (By  Mr.  Jensen) :  Were  these  telephone 
calls  placed  in  your  presence?  A.     They  were. 

Q.    Were  any  of  the  calls  completed? 

A.     They  wasn't. 

The  Court:  What  do  you  mean  by  ''completed"? 
He  didn't  get  the  fellow  on  the  other  end? 

The  Witness:  He  didn't  get  the  fellow  on  the 
other  end. 

The  Court:    Neither  one  of  these  calls? 

The  Witness:    Neither  one  of  those  two  calls. 

Q.  (By  Mr.  Jensen) :  Did  your  conversation 
T\uth  Mr.  Kelley  continue  after  the  telephone  calls? 

A.    Yes. 

Q.    What  else  was  said? 

A.  He  asked  me,  did  F.  A.  know  how  to  get  in 
touch  with  me,  and  I  told  him  yes,  he  did  know 
how  to  contact  me. 
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Q.     Was  anything  else  said  that  you  recall  1 

A.  No.  He  told  me  that  he  would  Imvc  liini  lo 
call  me.   I  left  the  estal)lishment. 

Q.  That  is,  the  defendant  Kclloy  said  ho  would 
have  Rayson  call  you? 

A.     He  would  have  Rayson  to  call  me.  [12] 

Q.  Al)out  how  long  did  the  conversation  last  be- 
tween yourself  and  Mr.  Kelley? 

A.     Between  10  and  15  minutes. 

Q.     Did  you  leave  thereafter?  A.     T  did. 

Q.  Now  prior  to  your  going  down  there  on  that 
particular  occasion,  had  you  been  in  contact  with 
any  police  officers  or  agents  of  either  the  County 
of  Los  Angeles  or  the  United  States  Government? 

A.     I  was. 

Q.  Did  those  people  consist  of  Mr.  Richards  of 
the  Bureau  of  Narcotics  and  Sergeant  Landry  of 
the  Sheriff's  office  and  Deputy  Fan-ington  of  the 
Sheriff's  office?  A.     It  did. 

Q.  Had  they  accompanied  you  down  to  the  La 
Jolla  Cleaners  or  in  the  vicinity? 

A.     They  had. 

Q.     They  didn't  go  in  with  you,  however? 

A.     No,  they  didn't. 

Q.  Can  you  tell  us  briefly  where  they  were  at 
the  time  you  went  in? 

A.     Approximately  a  block  away. 

Q.     That  is  the  last  time  you  obser^^d  them  ? 

A.     That  Avas. 

Q.     Did  you  subsequently  after  this  conversation 
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rejoin  [13]  these  police  officers'?  A.    I  did. 

Q.  Did  you  have  a  subsequent  conversation  with 
Mr.  Kelley  at  a  later  date  ?  A.    I  did. 

Q.  Would  that  be  on  or  about  September  13, 
1955?  A.     It  was. 

Q.  During  the  period  from  August  22nd,  '55, 
to  September  13,  '55,  did  you  have  occasion  to  see 
the  defendant  Rayson?  A.    I  did. 

Q.  Would  you  state  when  and  where  this  contact 
occurred  ? 

A.  It  would  be  in  the  evening  about  4 :30  at  55th 
and  Long  Beach. 

Q.     That  is  in  Los  Angeles'?  A.    It  is. 

Q.     Did  you  stop  to  talk  to  him  at  that  time? 

A.     I  didn't. 

Q.    You  just  saw  him*? 

A.     I  saw  him  and  he  waved. 

Q.    He  waved  to  you?  A.     He  did. 

Q.    Did  you  return  his  wave  ?  A.     I  did. 

Q.  At  that  time  were  you  in  a  motor  vehicle 
or  on  foot  or  what  ?  A.     In  a  motor  vehicle. 

Q.    Were  you  driving?  A.    I  was. 

Q.    Where  was  Mr.  Rayson? 

A.    He  was  standing  on  the  corner. 

Q.    You  didn't  stop  ?  A.     I  didn't. 

Q.    And  nothing  was  said? 

A.     Nothing  was  said. 

Q.  Now  coming  back  to  September  13,  1955,  you 
state  that  on  that  date  you  saw  the  defendant  Kel- 
ley again?  A.    I  did. 
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Q.  Would  you  state  where  you  saw  hun? 

A.  In  the  La  Jolla  Cleaners. 

Q.  And  the  approximate  time? 

A.  Ai'ound  12 :30. 

Q.  That  would  be  just  after  noon? 

A.  After  noon. 

Q.  Was  there  anyone  else  present  at  that  time? 

A.  There  wasn't. 

Q.     Did  you  have  a  conversation  with  him? 
A.     I  did. 

Q.  Would  you  give  us  the  substance  of  that  con- 
versation, [15]  as  you  recall  it? 

A.  After  we  exchanged  greetings  that  time  I  told 
Mr.  Kelley  that  I  hadn't— that  F.  A.  had  not  got 
in  contact  with  me,  and  he  told  me  that  F.  A.  had 
told  him  that  he  had  seen  me  and  waved  at  me  and 
that  I  didn't  say  anything  to  him  so  he  just  had 
taken  it  for  granted  that  I  didn't  want  to  see  him 
at  that  time. 

I  told  him  I  was  interested  in  seeing  him  then, 
and  he  asked  me,  could  he  reach  me  at  that  same 
number. 

I  told  him  no,  that  I  had  a  number  that  I  would 
give  him  that  he  could  reach  me  between  the  time 
of  8:00  and  10:30. 

Q.     Let  me  interrupt  for  a  moment. 

During  this  conversation  did  you  discuss  a  pos- 
sible purchase  of  narcotics  with  Mr.  Kelley? 

A.    I  did. 

Q.    What  did  you  say  to  him  in  that  regard? 
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A.  I  told  him  that  I  wanted  to  get  a  couple  of 
ounces  of  stuff,  and  he  told  me  to  contact  Rayson. 

Q.  Did  he  say  anything  about  whether  or  not  a 
sale  could  be  made  of  the  narcotics? 

Mr.  Neblett:  Your  Honor  please,  we  object  to 
that  as  leading. 

Mr.  Jensen :    I  will  withdraw  it. 

The  Court:    Sustained.  [16] 

Q.  (By  Mr.  Jensen)  :  Did  he  say  anything  else 
in  regard  to  the  narcotics  ? 

Mr.  Neblett:  Your  Honor  please,  we  object  to 
that  as  the  same  question  in  a  different  form.  It 
is  leading. 

The  Court :  He  has  a  right  to  ask  him  what  the 
conversation  was.   Overruled. 

Mr.  Jensen:  Would  the  reporter  read  the  last 
question  to  the  witness,  please. 

(The  question  referred  to  was  read  by  the 
reporter  as  follows:  ''Q.  Did  he  say  anything 
else  in  regard  to  the  narcotics?") 

The  Witness:  He  told  me  that  after  I  gave  him 
the  number  to  call  me,  he  told  me  that  Rayson,  it 
would  have  to  be  in  the  morning  and  that  is  why 
I  gave  the  time  between  8:00  and  10:00  o'clock. 

Mr.  Neblett:  Your  Honor  please,  we  move  that  | 
his  conclusion  as  to  why  he  gave  the  time  between  ' 
8 :00  and  10 :00  o'clock  be  stricken  out.  , 

The  Court :    It  may  go  out.  " 

Q.     (By  Mr.   Jensen) :     Mr.   Fletcher,   did   Mr. 
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Kelley  make  a  statement  about  when  a  call  could 

be  made? 

Mr.  Neblett:  Your  Honor  please,  that  is  leadin^^ 
and  we  ol:)ject  to  it  on  that  ground.  [17] 

The  Court:    Overruled. 

Q.  (By  Mr.  Jensen)  :  Will  you  answer  the  ques- 
tion, did  Mr.  Kelley  tell  you  what  time  a  call  could 
be  made?  A.     He  did. 

Q.  In  su])stance  or  effect,  wiiat  were  his  words 
in  that  regard? 

A.  He  told  me  it  would  have  to  l>e  in  the 
morning. 

Q.  Did  you  give  him  a  place  where  you  could 
be  called?  A.     I  did. 

Q.     Did  you  give  him  a  telephone  number? 

A.     I  did. 

Q.     What  telephone  number  did  you  give  him? 

A.    Agent  Richards'. 

Q.     Was  that  the  home  phone  of  Mr.  Richards? 

A.     It  is. 

Q.  Had  you  previously  been  furnished  that  tele- 
phone number?  A.     I  had. 

Q.     Who  gave  it  to  you?  A.     Mr.  Richards. 

The  Court :    Do  you  remember  the  number  ? 

The  Witness:    I  do. 

The  Court:    What  is  it? 

The  Witness:    PLeasant  1-6408.  [18] 

Q.  (By  Mr.  Jensen)  :  Was  there  any  more  con- 
versation at  that  time,  Mr.  Fletcher  ? 

A.    It  wasn't. 
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Q.     Was  there  a  time  set  for  the  telephone  call? 

A.  Between  the  hours  of  8:00  and  10:30  in  the 
morning. 

Q.     On  what  day? 

A.     On  the  following  day,  the  14th. 

Q.  This  time  set  was  between  yourself  and  Mr. 
Kelley  on  that  occasion  ?  A.    It  was. 

Q.  Did  you  have  occasion  to  see  Mr.  Kelley  again 
that  day?  A.     No,  I  didn't. 

Q.  Calling  your  attention  to  September  14th,  the 
succeeding  day,  were  you  at  Mr.  Richards'  house 
on  that  occasion?  A.     I  was. 

Q.  Approximately  what  time  did  you  first  arrive 
there?  A.     About  7:30  that  morning. 

Q.  When  you  arrived  there  were  there  other 
people  present?  A.     There  was. 

Q.  Can  you  tell  us  who  you  recall  to  be  there 
on  that  occasion? 

A.  Mr.  Richards,  Sergeant  Landry,  Deputy  Far- 
rington  [19]  and  Deputy  Stoups. 

Q.  When  you  speak  of  "deputies"  you  mean  offi- 
cers of  the  Los  Angeles  Coimty  Sheriff's  office? 

A.     That  is  right. 

Q.    Did  a  telephone  call  come  in  at  that  time  ? 

A.  It  was  a  telephone  call  about  10:00  o'clock 
that  day. 

Q.    Did  you  answer  the  phone?  A.     I  did. 

Q.  Did  you  recognize  to  whom  you  were  speak- 
ing? A.    I  did. 

Q.    Will  you  state  who  it  was? 


United  States  of  America  29 

(Testimony  of  Al])oi't  Fletcher.) 

A.     Eugene  Rayson. 

Q.  Did  anyone  else  listen  in  at  tliat  time  to  the 
telephone  conversation?  A.    Yes. 

Q.     Do  you  recall  who  it  was?  A.     Yes,  sir. 

Q.     Who  was  it?  A.     Mr.  Farrini^ton. 

Q.  Would  you  give  us  the  substance  or  effect  of 
that  conversation,  as  you  recall  it? 

A.  When  the  call  first  came  through  and  I  an- 
swered the  phone 

Mr.  Neblett:  If  your  Honor  please,  we  object  to 
this  [20]  testimony  on  the  ground  there  is  no  foun- 
dation laid  for  this  telephone  call  in  that  he  hasn't 
said  he  recognized  his  voice.  He  said  he  recognized 
who  he  was  talking  to,  but  that  is  a  conclusion. 

Mr.  Jensen:  May  I  clear  the  matter  up,  your 
Honor? 

The  Court:  Yes,  clear  it  up.  As  far  as  I  know, 
he  never  talked  to  him  before.  I  don't  know. 

Mr.  Jensen :    I  will  clear  it  up. 

Q.  How  long  have  you  been  acquainted  with  the 
defendant  Rayson  ?  A.     Since  1953. 

Q.  Have  yon  had  prior  telephone  conversations 
mth  Mr.  Rayson?  A.     I  had. 

Q.     Could  yon  give  us  an  estimate  of  how  many? 

A.  Numerous.  I  had  a  whole  lot  so  I  couldn't 
say. 

Q.  Have  you  had  person-to-person  conversations 
with  him?  A.     I  have. 

Q.  Could  you  give  us  an  idea  how  many  of  those 
you  have  had?  A.     Numerous  times. 
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Q.  Now  coming  back  to  the  morning  of  Septem- 
ber 14th,  you  have  stated  that  you  took  the  tele- 
phone call.  Will  you  state  whether  or  not  you  recog- 
nized the  voice  of  the  person  [21]  speaking  on  the 
telephone?  A.    I  did. 

Q.     To  whom  did  it  belong  ?  A.    Rayson. 

Q.     Did  you  have  any  doubt  about  that? 

A.     No,  I  didn't. 

The  Court:  Did  the  fellow  who  was  doing  the 
calling  give  his  name? 

The  Witness :    I  asked  him. 

The  Court:    What  did  you  ask  him? 

The  Witness:  I  asked  when  the  call  first  come 
through,  I  asked  the  party — he  said,  "Hi." 

I  say,  ''What  did  you  say?" 

He  said,  ''You  know  who  this  is?" 

I  said,  "No." 

He  said,  "This  is  F.A." 

Mr.  Jensen:  Does  your  Honor  have  any  more 
questions  ? 

The  Court:    No. 

Q.  (By  Mr.  Jensen) :  This  F.  A.,  is  that  a  nick- 
name that  you  recognized  ?  A.    It  is. 

Q.     To  whom  does  it  belong?  A.    Rayson. 

Q.  Have  you  heard  other  people  call  him  by  that 
name?  A.    I  have.  [22] 

Q.  Could  you  give  us  the  substance  or  effect  of 
the  conversation  that  you  had  on  the  phone  at  that 
time? 
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A.  I  told  him,  I  said,  "The  Old  Man  gave  you 
tlie  number  to  call  me,  huh?" 

Q.    May  I  interrupt  just  a  moment? 

To  whom  did  you  refer  when  you  said  tlic  Old 
Man? 

Mr.  Neblett :  Just  a  moment,  please.  That  is  not 
asking  for  a  conversation,  this  is  a  conclusion  as 
to  whom  he  referred  to. 

The  Court:  Sustained.  He  can  give  the  conver- 
sation. 

Mr.  Jensen :  If  your  Honor  would  set  your  rul- 
ing aside  just  a  moment,  I  have  asked  him  who  he 
referred  to  and  I  think  I  can  show,  if  your  Honor 
will  permit  me,  whom  the  other  party  on  that  call 
also  understood  to  be  that  person.  It  is  no  conclu- 
sion as  to  whom  he  referred  to,  the  present  witness, 
and  of  course  it  is  my  duty  to  show  that  the  other 
party  understood  it  to  be  the  same  person,  which 
I  will  also  show. 

Mr.  Neblett:  I  think  it  is  a  conclusion,  your 
Honor,  as  to  who  he  referred  to.  That  still  is  not 
a  fact,  it  is  just  what  he  thinks  of  the  conversation. 
■  The  Court:  I  think  that  he  can  give  the  conver- 
sation. That  Avas  the  original  question.  I  sustained 
the  objection. 

Mr.  Neblett:  I  don't  have  any  objection  to  the 
conversation,  actually  what  was  said,  but  as  to  whom 
he  referred  to  [23]  is  a  different  matter. 

Q.  (By  Mr.  Jensen) :  State  what  occurred  dur- 
ing the  telephone  conversation  at  that  time. 
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A.  At  that  time  I  said,  ''The  Old  Man  gave  you 
the  number?" 

He  says,  "Yes,"  he  said,  "you  wanted  to  see  me?" 

I  said,  "Yes,  I  would  like  to  see  you." 

He  said,  "Well,  where  are  you?  The  50s,  the 
60s  or  the  70s?" 

I  said,  ''In  the  50s." 

He  said,  "Well,  I  am  fixing  to  leave  home  and 
you  can  meet  me  in  about  15  minutes  at  58th  and 
Hoover." 

Q.     Was  anything  further  said  at  that  time  ? 

A.  Yes.  I  told  him  that  I  wanted  to  get  two 
ounces  of  stuff,  and  he  told  me  to  meet  him  at  58tli 
and  Hoover. 

Q.     Was  anything  said  about  price? 

A.     I  don't  recall  on  that  occasion  at  that  time. 

Q.  Did  you  leave  after  this  telephone  conversa- 
tion? A.     I  did. 

Q.     Did  you  leave  by  yourself  ?  A.    I  did. 

Q.    Did  you  have  your  car  there? 

A.     I  did. 

Q.  Would  you  tell  us  where  you  went  and  how 
you  got  [24]  there  ? 

A.  When  I  left  the  house  I  was  furnished  with 
$860  worth  of  advance  money  from  Mr.  Richards. 
I  was  searched  before  I  got  in  my  car  and  my  car 
also  was  searched.  And  I  proceeded  to  meet  Ray- 
son  at  58th  and  Hoover. 

The  Court:    What  do  you  mean  searched? 
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The  Witness:    I  was  searched  in  person.    I  was 
going  to 


The  Court :    Who  searched  you  ? 

The   Witness:      The   agents,    Mr.   Richards    and 
Dejiuty  Farrington. 

The  Court:     Then  they  went  out  and  searclied 
the  car? 

The  Witness :    My  car  was  searched. 

The  Court:    By  whom? 

The  Witness:     Mr.  Richards  and  Deputy  Far- 
rington. 

The  Court:    All  right. 

Mr.  Neblett :    Pardon  me.  How  much  money  was 
that  he  gave  him? 

Mr.  Jensen:    The  witness  testified  $860. 

Q.     Did  you  park  the  car  in  the  vicinity  of  58th 
and  Hoover?  A.    At  58th  and  Hoover. 

Q.     Did  you  observe  while  you  were  driving  down 
there  whether  or  not  you  were  followed  or  accom- 
panied by  anyone  else  ?  [25]  A.    I  was. 
P      Q.     By  whom? 

A.     Agent  Richards  and  Deputy  Farrington. 

Q.    Were  they  in  another  car? 

A.     They  was. 

Q.    After  you  arrived  at  58th  and  Hoover,  did 
you  have  occasion  to  see  the  defendant  Rayson? 

A.    I  did. 

Q.    How  did  he  approach? 

A.    I  was  parked  on  the  northeast  side  of  Hoover 
and  he  approached  me  coming  from  south  to  north 
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and  pulled  about  30  feet  ahead  of  me  toward  the 

curbing  and  I  pulled  up  behind  him. 

Then  he  started  his  car  off  again  and  made  a 
right  turn  on  57th  Street  and  proceeded  halfway 
in  the  block. 

Q.     Did  he  stop  again*? 

A.     He  stopped  and  I  also  stopped. 

Q.  Did  you  have  a  conversation  with  Mr.  Ray- 
son  at  that  time  ?  A.     I  did. 

Q.     Where  exactly  did  it  occur? 

A.  In  my  car.  He  got  out  of  his  car  and  came 
to  my  car  and  got  in  my  car. 

Q.  Was  there  anyone  else  present  during  that 
conversation?  [26]  A.    No,  there  wasn't. 

Q.  Was  there  anyone  with  Mr.  Rayson  at  the 
time  he  drove  up  in  his  car  ?  A.    There  wasn't. 

Q.  Would  you  state  approximately  what  time 
was  this  when  you  met  him? 

A.    Approximately  about (pause) 

Q.  Was  this  right  after  the  telephone  conversa- 
tion ? 

A.  It  was  about  15  minutes  after  the  telephone 
conversation;  about  10:45. 

Q.     You  say  about  10:45?  A.     10:45. 

The  Court:    A.m.? 

The  Witness :    A.m. 

Q.  (By  Mr.  Jensen)  :  Would  you  state  what 
the  substance  or  effect  of  that  conversation  was? 

A.  Well,  I  told  him  that  I  had  spoke  to  Mr. 
Kelley  and  that  I  wanted,  I  told  him  that  I  wanted 
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to  get  a  coui^le  of  ounces  of  stuff,  and  that  I  would 
like  to  get  a  better  deal  than  the  deal  that  I  had 
previously  been  getting  before. 

He  told  me  that  I  would  have  to  l)uy  move  than 
two  ounces,  and  I  could  get  it  for  $275,  ])ut  1  would 
have  to  pay  $300  an  ounce,  $350  an  omice  for  from 
one  to  two  ounces. 

Q.  Was  there  any  other  conversation,  any  addi- 
tional [27]  conversation? 

A.  Yes,  he  told  me  to  go  l)ack  where  I  was  wait- 
ing at  the  telephone,  where  he  had  contacted  me, 
and  that  he  would  contact  me  in  about  an  hour. 

Q.  After  that  conversation  did  you  return  to 
Mr.  Richards'  home?  A.     I  did. 

Q.     Did  you  remain  there  for  some  time? 

A.    I  did. 

Q.  Did  a  telephone  call  come  in  while  you  were 
waiting  there?  A.     It  did. 

Q.  Do  you  recall  the  approximate  time  of  this 
telephone  call? 

A.     Around  noon,  just  about  noon. 

Q.    Who  answered  the  phone  ?  A.    I  did. 

Q.  Did  you  recognize  the  voice  that  you  heard 
on  the  phone  at  that  time  ?  A.    I  did. 

Q.    Would  you  state  whose  voice  it  was? 

A.    Rayson's. 

Q.  Was  there  anyone  else  present  at  the  time 
of  that  conversation?  A.     It  was.  [28] 

Q.    Will  you  state  who   else  was  present? 

A.    Mr.  Richards  and  Deputy  Farrington. 


36  Eugene  Rayson  vs. 

(Testimony  of  Albert  Fletcher.) 

Q.  Did  either  Mr.  Richards  or  Mr.  Farrington 
listen  to  any  i^art  of  this  conversation? 

A.     Mr.  Farrington  did. 

The  Court:  What  do  you  mean  by  listened? 
You  mean  to  say  he  listened  to  what  you  said  or 
did  they  listen  in  on  the  telephone? 

The  Witness:  He  listened  in  on  the  telephone. 
I  had  the  telephone  up  to  my  ear  and  he  also  lis- 
tened in  too.  We  had  the  phone  fixed  so  both  of 
us  could  listen. 

The  Court:     On  the  same  receiver? 

The  Witness:    On  the  same  receiver. 

Q.  (By  Mr.  Jensen)  :  Would  you  state  the  sub- 
stance and  effect  of  the  conversation  that  you  had 
on  the  telephone  at  that  time? 

A.  After  the  telephone  call  I  answered  the  phone 
and  Rayson  told  me  that  he  couldn't,  at  that  time 
he  couldn't  do  anything.  He  couldn't  get  me  any- 
thing right  then  because  the  party  he  had  to  see 
was  not  at  home,  and  that  it  would  have  to  be 
about  5:00  o'clock  that  evening. 

I  told  him  that  I  couldn't  make  it  at  5 :00  o'clock 
because  I  had  someone  to  pick  up  at  5:30,  and  he 
told  me  to  wait  a  while.  He  started  to  give  me  a 
number,  and  he  called  out  the  first  five  nmnbers 
but  he  didn't  give  me  a  prefix.  [29]  He  told  me 
to  wait,  that  he  would  call  me  back  in  about  five 
minutes. 

Q.    Was  that  the  end  of  the  conversation? 

A.    It  was. 

Q.    Did  you  have  another  conversation  on  the 


United  States  of  America  37 

(Testimony  of  Albert  Fletcher.) 
telephone  a  little  later?  A.     I  did. 

Q.     About  how  much  later? 

A.     Al)out  four  or  five  minutes  later. 

Q.     Did  you  answer  that  call? 

A.    I  did. 

Q.  Did  you  recognize  the  voice  of  the  person 
to  whom  you  were  talking?  A.     I  did. 

Q.    Who  was  it,  please? 

A.     Rayson. 

Q.  Would  you  state  the  substance  of  that  con- 
versation ? 

A.  AVell,  he  told  me  that  that  would  be  the  ear- 
liest that  he  could  take  care  of  the  business,  and 
I  told  him  that  I  wanted  to  do  it,  if  he  could  I 
wanted  him  to  do  it  before  night  because  I  didn't 
want  to  wait  until  night. 

So  he  told  me  that  he  couldn't,  and  I  also  told 
him  that  I  had  this  sum  of  money  and  I  didn't  like 
to  carry  it  around,  did  he  want  to  take  the  money 
at  that  time. 

He  told  me  yes,  and  we  set  a  time  of  6:30  that 
he  would  [30]  call  me  at  this  niunber  at  6:30  that 
night,  and  he  told  me  to  meet  him  this  time  in  15 
minutes  at  58th  and  Main. 

The  Court :  Is  this  the  6 :30  call  you  are  talking 
about  ? 

The  Witness:    No,  this  is  on  the  same  call. 

Mr.  Jensen:    Let  me  clear  that  up,  your  Honor. 

Q.    As  I  imderstand  it 

Mr.  Neblett:  May  I  inquire  also,  we  are  still 
talking  about  the  14:th  now? 
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The  Court:    The  14th,  as  far  as  I  know. 

Mr.  Jensen:  That  is  correct.  We  are  talking 
about  a  telephone  conversation 

Q.  Is  this  correct,  Mr.  Fletcher,  you  are  now 
relating  to  us  what  was  said  in  the  telephone  con- 
versation that  occurred  a  little  after  noon,  just  a 
few  minutes  after  noon,  on  September  14th  with 
the  defendant  Rayson,  the  second  of  two  calls  that 
came  in  very  close  together,  is  that  correct? 

A.     That  is  correct. 

Q.  If  I  understand  you  correctly,  you  are  stat- 
ing that  in  this  same  conversation  you  were  to 
meet  him  within  15  minutes  or  so  at  58th  and 
Main'?  A.     That  is  right. 

Q.  You  were  also  to  expect  a  telephone  call  at 
6:30  p.m.  in  the  evening*?  A.     That  is  right. 

Q.  And  both  items  were  brought  out  in  the  same 
telephone  [31]  conversation  as  being  the  one  just 
after  noon  ?  A.     It  was. 

Q.  Was  there  anything  else  said  during  that 
conversation?  A.     It  was. 

Q.  Can  you  tell  us  the  balance  of  the  conversa- 
tion? 

A.  He  also  gave  me  a  number  to  call  him,  and 
if  he  wouldn't  be  there  to  answer  the  phone,  if 
anyone  else  would  answer  the  phone,  to  tell  him 
that  White  Mercury  called. 

Q.  After  that  telephone  conversation,  did  you 
leave  Mr.  Richards'  home?  A.     I  did. 

Q.    Where  did  you  go  ? 

A.     To  58th  and  Main. 


United  States  of  America  39 

(Testimony  of  Albert  Fletcher.) 

Q.     Did  you  go  in  your  automobile? 

A.    I  did. 

Q.  Did  you  observe  whether  or  not  you  were 
followed  or  accomj)anied  ?  A.     1  did. 

Q.     Were  you?  A.     I  was. 

Q.    By  whom? 

A.     Mr.  Richards  and  Deputy  Farrington. 

Q.  When  you  got  down  to  58th  and  Main,  did 
you  stop?  A.     I  did.  [32] 

Q.    Did  you  see  Mr.  Rayson? 

A.     No,  I  didn't. 

Q.    At  the  time  of  your  stopping? 

A.    No. 

Q.     Did  you  see  him  subsequently? 

A.    I  did. 

Q.     There  at  58th  and  Main? 

A.    At  58th  and  Main. 

Q.  Did  you  have  a  conversation  with  him  at  that 
time?  A.    I  did. 

Q.  Was  there  anyone  else  present  during  the 
conversation?  A.    It  wasn't. 

Q.  Would  you  state  what  was  said  on  that  oc- 
casion? A.     I  gave  him  the  money. 

Q.     How  much  money  did  you  give  him? 

A.    $700. 

Q.    What  was  said? 

A.  He  told  me — ^he  repeated  again  that  the  Old 
Man  said  that  I  could  have  the  same  deal  that  I 
once  got  before  for  the  same  price  if  I  would  buy 
over  two  ounces. 

Q.    Was  anything  else  said? 
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A.  Yes,  he  also  told  me  that  when  he  got  out 
of  his  car  to  come  over  to  mine,  that  he  had  skinned 
the  bulk  off  his  knee.  [33] 

Q.    Was  there  anything  else  in  addition  to  that? 

A.    Xo,  that  was  all. 

Q.     Did  you  then  leave  that  area  in  your  car? 

A.    I  did. 

Q.    Where  did  you  go  at  that  time? 

A.     Back  to  xVgent  Richards'  house. 

Q.  Xow,  prior  to  that  meeting,  had  you  been 
searched  again  as  before?  A.    I  had. 

Q.     Was  youi'  vehicle  searched? 

A.    It  was. 

Q.  Upon  your  retui'n  to  Mr.  Richards'  house 
were  you  searched  again?  A.    I  wasn't. 

Q.     Did  you  have  any  money  left  ? 

A.     I  did. 

Mr.  Xeblett:  Your  Honor  please,  that  is  incom- 
petent, irrelevant  and  ini material.  We  object  to  it 
on  that  ground. 

The  Couit:  The  only  problem  here,  the  testi- 
mony was  he  was  given  $860  and  he  paid  out  $700. 
Objection  overruled. 

Q.  (By  Mr.  Jensen) :  Did  you  have  any  money 
left  in  your  possession?  A.     I  did. 

Q.    How  much  did  you  have?  A.    $160. 

Q.    Did  you  give  that  to  someone? 

A.    I  did. 

Q.     To  whom?  A.    Agent  Richards. 

Q.  Now  calling  your  attention  to  later  in  the 
day  on  Septem])er  1-ith  at  approximately  6:30  p.m. 
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iu  the  evening,  would  you  state  where  you  were  on 

that  occasion  or  at  that  time? 

A.    At  Mr.  Richards'  house. 

Q.     What  time  did  you  arrive  there? 

A.     About  G:00  o'clock. 

Q.    Were    there    other   jjeople    present    at    that 
time?  A.     It  was. 

Q.     Will  you  state  who  else  was  present? 

A.     Mr.  Richards,  Dexnity  Farrington  and  Dep- 
uty Stoups. 

Q.     How  long  did  you  remain  there  at  Mr.  Rich- 
ards' house  on  this  occasion? 

A.     Until  approximately  6 :30  when  I  received  the 
call. 

Q.    A  telephone  call  came  in?  A.    It  did. 

Q.    About    what   time    did    that    telexjhone    call 
come  in?  A.    About  6:30. 

Q.     Did  you  answer  the  phone? 

A.     I  did. 

Q.     Did  you  recognize  the  voice  of  the  person 
speaking?  [35]  A.    I  did. 

Q.     Will  you  state  who  that  w^as? 

A.    Rayson. 

Q.    Would  you  tell  us  whether  or  not  anyone 
listened  in  to  that  conversation? 

A.     Deputy  Farrington  did. 

Q.     Did  Agent  Richards  listen  in  to  any  part  of 
that  conversation?  A.     I  can't  recall. 

Q.     Would  you  give  us  the  substance  or  effect 
of  that  conversation,  please? 

A.    Rayson  told  me  to  go  to  Budlong  and  Slau- 
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son,  that  there  was  an  R  and  R  sign  by  the  tracks. 

The  Court:  You  say  it  was  Budlong  and  Slau- 
son  ? 

The  Witness:  It  was  a  railroad  sign  with  RRs 
on  it.  And  he  told  me  to  look  at  the  base  of  this 
sign,  that  there  was  a  bag  with  a  bottle  and  on  top 
of  it  this  i^ackage,  that  I  could  pick  it  up. 

Q.  (By  Mr.  Jensen) :  Was  there  anything  else 
said?  A.    No,  it  wasn't. 

Q.  After  this  telei^hone  conversation,  did  you 
leave  Mr.  Richards'  home?  A.    I  did. 

Q.    Did  anyone  accompany  you?  [36] 

A.    Mr.  Richards  did. 

Q.    Whose  car  did  you  leave  in? 

A.    Mine. 

Q.    Who  diwe?  A.     I  did. 

Q.    Where  did  Mr.  Richards  sit? 

A.     On  the  side  of  me. 

Q.     In  the  front  seat?  A.    Front  seat. 

Q.    Where  did  you  drive  him? 

A.  To  Budlong  and  Slauson,  which  has  a 
sign 

Q.  Wait  a  minute.  Which  street  were  you  ac- 
tually on?  A.     56th. 

Q.    What  street  is  the  sign  actually  on? 

A.     On  Budlong. 

Q.    Did  you  drive  along  Budlong? 

A.     I  did. 

Q.    Did  you  observe  a  railroad  sign? 

A.    I  did. 

Q.     Where  was  it  in  relation  to  this  street? 
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A.     (Pause.) 

Q.  1  am  sorry.  I  will  reijlirase  it.  Will  you  tell 
us  where  this  sign  was'.^ 

A.    At  Budlong  right  near  the  tracks. 

Q.  A  little  more  specifically,  where  was  it  from 
the  [37]  road  you  were  driving  on'^ 

A.     From  Slauson. 

Q.  You  misunderstand  me,  Mr.  Fletcher.  I  want 
a  little  better  physical  descrijjtion  of  the  scene 
there  that  you  saw  at  Jiudlong  where  you  saw  the 
Rli  sign.  Will  you  state  to  the  court  how  far  the 
sign  was  away  from  the  roadi 

A.     Right  on  the  side. 

Q.  How  fari  What  is  your  estimate  of  the  dis- 
tance? A.    About  two  feet. 

Q.     Did  you  observe  anything  there  at  the  side? 

A.  I  X3ulled  to  the  side  and  Mr.  Richards  got 
out  of  the  car  and  picked  up  the  package. 

Q.     Did  you  see 

Mr.  Neblett:  If  you  will  excuse  me  just  a  min- 
ute. Your  Honor  please,  we  move  that  that  "j^icked 
up  the  package" — he  may  have  picked  up  a  package 
but  I  think  he  is  referring  to  the  package  now 
which  is  probably  a  conclusion. 

The  Court:    It  may  go  out. 

Q.  (By  Mr.  Jensen)  :  Did  you  observe  what  Mr. 
Richards  did  when  he  got  out  of  the  car? 

A.    I  did. 

Q.    What  did  he  do? 

A.  He  stooped  down  and  picked  up  a  package 
from  the  [38]  side  of  the  sign. 
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Q.    You  say  "a  ]3ackage."  What  color  was  it? 

A.    Brown  paper  bag. 

Q.  Did  you  observe  a  bottle  or  anything  in  the 
vicinity  of  the  iDackage?  A.    I  did. 

Q.    Where  was  it^ 

A.     The  bottle  was  on  top  of  the  package. 

Q.    Did  Mr.  Kichards  get  back  in  your  car? 

A.    He  did. 

Q.    Where  did  you  go  after  that? 

A.    Back  to  his  house. 

Q.    Back  to  Mr.  Richards'  house  ? 

A.    Back  to  Mr.  Richards'  house. 

Q.  Did  you  have  any  subsequent  conversations 
with  the  defendant  Kelley  after  September  14th, 
1955?  A.    I  did. 

Q.  I  call  your  attention  to  approximately  Sep- 
tember 22,  1955,  and  I  will  ask  you  whether  or  not 
you  had  a  conversation  with  the  defendant  Kelley 
at  that  time.  A.     I  did. 

Q.  Ys^ould  you  state  where  that  conversation 
took  place? 

A.    In  front  of  the  La  Jolla  Cleaners. 

Q.  That  is  the  same  La  Jolla  Cleaners  that  you 
spoke  about  before?  [39] 

A.     That  is  right. 

Q.  Approximately  what  time  of  day  did  that 
conversation  take  place? 

A.  I  think  it  was  around — it  was  in  midafter- 
noon. 

Q.    Your  memory  is  that  it  was  in  midaf ternoon  ? 

A.    It  was. 
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Q.  Was  there  anyone  else  present  at  tliat  con- 
versation? A.     It  wasn't. 

Q.    Where  was  Mr.  Kelley  at  that  time? 

A.     He  was  sweopino^  the  side  of  the  street. 

Q.     In  front  of  the  La  Jolla  Cleaners? 

A.    Yes. 

Q.  Will  you  state  to  iis  what  you  said  on  that 
occasion? 

Mr.  Neblett:  Now,  if  your  Honor  please;  we 
object  to  that  on  the  ground  it  is  incompetent, 
irrelevant  and  immaterial. 

I  assume  that  counsel  is  trying  to  prove  a  con- 
spiracy. The  conspiracy  is  completely  consummated 
by  this  time  and  declarations  made  after  the  con- 
spiracy are  inadmissible  on  the  ground  that  they 
are  hearsay  and  incompetent,  irrelevant  and  imma- 
terial. 

Also  if  it  is  supposed  to  be  offered  for  the  pur- 
pose of  proving  the  other  two  counts  in  the  indict- 
ment, possession  and  transportation  and  sale,  it  is 
incompetent,  irrelevant  [40]  and  immaterial  for 
those  purposes  for  the  same  reasons  I  have  stated. 

The  Court:     Overruled. 

Q.  (By  Mr.  Jensen) :  Would  you  state  what 
the  substance  and  effect  of  the  conversation  was  that 
you  had  with  the  defendant  Kelley  on  the  occasion 
of  your  seeing  him  on  Sei:>tember  22,  1955,  while 
he  was  sweeping  the  sidewalk  in  front  of  the  La 
Jolla  Cleaners? 

A.  We  exchanged  greetings  again  and  I  told  Mr. 
Kelley  that  I  had  told  Rayson  to  see  if  he  could 
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get  a  better  deal  from  him  for  me,  and  I  asked  Mr. 

Kelley,  had  he  talked  to  him. 

He  told  me  no,  that  he  hadn't  talked  to  him,  and 
he  also  stated  that  Rayson  had  been  trying  to  get 
in  touch  with  me  a  previous  time  before  that,  and 
he  had  called  this  nmnber  and  I  wasn't  there  and 
I  told  him  I  was  trying  to  get  in  touch  with  him. 

Q.  Were  any  further  statements  made  relative 
to  narcotics'?  A.    It  was. 

Q.     What  were  they? 

A.  I  asked  him,  could  he  give  me  a  better  deal, 
and  he  told  me  that  I  would  have  to  talk  it  over 
with  Rayson. 

Q.     Was  there  anything  else  said? 

A.  Yes,  he  did  say — I  can't  recall  all  that  was 
said  [41]  in  that  conversation. 

Q.  Have  you  had  any  conversations  or  contacts 
with  the  defendant  Kelley  since  that  time? 

A.     Had  I  had  any? 

Q.     Since  that  time. 

A.     No,  I  haven't. 

Q.  From  September  22,  1955,  or  thereafter  did 
you  have  an  occasion  to  get  in  touch  with  the  de- 
fendant Rayson?  A.     I  did. 

Q.  Or  did  he  get  in  touch  with  you,  either  one 
— pardon  me. 

A.  He  got  in  touch  with  me  the  next  day,  the 
following  day. 

Q.     That  would  be  September  23rd? 

A.     I  think  it  was. 

Q.     How  did  he  get  in  touch  with  you? 
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A.     He  called  Agent  Richards'  house. 

Q.  Do  you  recall  approximately  what  time  that 
telephone  call  came  in? 

A.  No,  I  can't  recall  that  at  this  moment,  but 
it  was  in  the  morning. 

Q.  Were  there  other  people  present  there  be- 
sides yourself?  A.    It  was. 

Q.    Would  you  state  who  they  were?  [42] 

A.  Agent  Richards  and  Sergeant  Landry  and 
Deputy  Farrington  and  Deputy  Stoups. 

Q.  Did  you  answer  the  phone  when  that  call 
came  in?  A.     I  did. 

Q.  Did  you  recognize  the  voice  of  the  person  to 
whom  you  spoke  on  the  phone  at  that  time? 

A.    I  did. 

Q.     Will  you  state  who   it  was? 

A.    Rayson. 

Q.  Would  you  state  what  was  said  during  that 
conversation  ? 

Mr.  Neblett:  If  your  Honor  please,  we  still  ob- 
ject to  this  on  the  ground  that  it  is  incompetent, 
irrelevant  and  immaterial,  because  he  is  trying  to 
lay  a  state  of  facts  for  res  gestae  or  something  on 
an  offense  which  took  place  after  the  date  of  the 
offense  charged  in  the  indictment. 

The  Court:     Overruled. 

Q.  (By  Mr.  Jensen) :  Would  you  give  us  the 
substance  of  that  conversation? 

A.  When  he  called  I  told  him  that  I  would  like 
to  get  the  same  deal  that  I  had  got  from  him  before, 
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and  we  made  arrangements  to  meet  around  1:00 

p.m.  that  day  at  49th  and  Hoover. 

Mr.  Neblett:  Your  Honor  j)lease,  we  move  that 
the  answer  [43]  beginning  with  the  arrangements 
go  out  on  the  ground  it  is  a  conclusion. 

The  Court:  How  can  the  acts  of  the  defendant 
after  the  22nd  have  any  materiality  upon  this 
charge?  What  is  your  theory? 

Mr.  Jensen:  We  intend  to  show  this  is  an  addi- 
tional overt  act  as  a  part  of  the  conspiracy  which 
we  charge  in  Count  1  of  the  indictment,  your 
Honor. 

The  Court:  Mr.  Neblett,  supposing  the  Govern- 
ment alleges  a  conspiracy  and  sets  forth  three 
or  four  overt  acts.  Are  they  limited  to  those  overt 
acts? 

Mr.  Jensen:  No,  your  Honor.  They  may  either 
show  more  or  less,  as  I  understand  the  law. 

The  Court:     I  am  asking  Mr.  Neblett. 

Mr.  Jensen:     Excuse  me. 

Mr.  Neblett:  Excuse  me,  your  Honor.  I  didn't 
hear  you. 

The  Court:  Supposing  they  are  alleging  a  con- 
spiracy and  they  allege  two  or  three  overt  acts.  At 
the  time  of  the  trial  and  proof,  are  they  limited 
to  those  overt  acts  or  can  they  show  additional 
overt  acts? 

Mr.  Neblett:  They  may  show  additional  overt 
acts,  your  Honor.  That  is  the  rule,  as  I  understand 
it.  But  you  can't  show  an  overt  act  which  has  taken 
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place  subsequent  to  the  conspiracy  charj^ed  has  been 

fully  consummated.  [44] 

We  didn't  bring  our  brief  up  this  morning,  but 
we  have  cases  right  on  the  point  on  that  score,  that 
you  cannot  show  anything  that  tends  to  be  an  overt 
act  or  tends  to  prove  an  overt  act  subsequent  to  the 
time  of  the  consummation  of  the  conspiracy. 

Now  according  to  this  witness'  testimony,  this 
conspiracy  was  completely  consunmiated,  that  is, 
the  one  charged  in  the  indictment,  when  he  and 
Mr.  Richards  went  dowm  to  this  railroad  sign  at 
Budlong  and  Slauson  and  j)icked  up  a  bag,  which 
I  assume  was  the  heroin  he  was  talking  about,  con- 
tained the  heroin  he  was  talking  about. 

So  this  is  all  immaterial  after  the  consummation 
of  the  conspiracy. 

The  Court:  Supposing  this  is  a  continuing  con- 
spiracy? Supposing  it  is  not  just  a  conspiracy 
limited  to  that  time,  but  it  is  a  continuing  conspir- 
acy, that  there  was  a  conspiracy  up  until  the  time 
of  the  arrest? 

Mr.  Neblett:  Well,  if  your  Honor  please,  they 
would  have  to  charge  it  in  an  indictment  or  they 
couldn't  show  it  here. 

Mr.  Jensen:    I  think  we  have,  your  Honor. 

The  Court :  They  don't  say  a  conspiracy  for  any 
definite  length  of  time,  do  they? 

Mr.  Neblett:  It  is  charged  that  the  conspiracy 
was  fully  consummated  on  September  14,  1955,  and 
there  is  nothing  [45]  charged  in  the  indictment 
after  that  date. 
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Mr.  Jensen:  I  disagree  with  counsel  in  that.  I 
don't  think  we  are  limited  to  September  14th. 

The  Court:  Let's  read  the  count.  It  states  to 
and  including  October  6,  1955. 

Mr.  Neblett:     I  didn't  notice  that,  your  Honor. 
The  Court:     The  objection  is  overruled.  Do  you 
remember  the  question  now? 

Mr.  Jensen:  No,  your  Honor.  I  am  afraid  I  am 
lost. 

(The  record  referred  to  was  read  by  the  re- 
porter as  follows:) 

("Q.    Would  you  give  us  the  substance  of 
that  conversation? 

("A.    When  he   called   I   told   him   that   I 
would  like  to  get  the  same  deal  that  I  had  got 
from  him  before,  and  we  made  arrangements 
to  meet  around  1:00  p.m.  that  day  at  49th  and 
Hoover. ' ') 
Q.     (By  Mr.  Jensen) :    As  I  recall,  you  were  re- 
lating the  telephone  conversation  that  you  had  with 
Rayson.  A.     It  was. 

Q.  Would  you  give  us  all  of  that  conversation, 
please  ? 

A.  We  made  arrangements  to  meet  about  1:00 
o'clock  that  day,  and  before  I  left,  still  at  the  house 
and  before  I  left  the  house,  I  was  given  $700  from 

Mr.  Richards  and [46] 

Q.  Wait  a  minute.  Let  us  stay  with  the  con- 
versation a  moment.  Was  that  all  the  conversation 
that  you  had? 

A.     That  was  all  the  conversation  I  had. 
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Q.     Did  you  subsequently  leave  the  house? 

A.    I  did. 

Q.     Where  did  you  go? 

A.     To  49th  and  Hoover. 

Q.  Did  you  see  there  either  of  the  defendants 
at  that  time!  A.    I  did. 

Q.    Who  did  you  see?  A.     Rayson. 

Q.  Did  you  have  a  conversation  with  him  at  that 
time  ? 

A.  No.  He  was  turning  the  corner  at  the  time 
and  my  car  was  parked  the  opposite  way  from  him, 
and  he  beckoned  for  me  to  start  up  my  motor,  and 
he  made  a  turn  behind  me  and  I  turned  right  on 
Hoover  and  proceeded  for  about  a  block,  I  made  a 
left  turn  and  he  made  a  right  turn  also,  and  he 
went  about  two  blocks  and  I  didn't  see  him  any 
more.  We  circled  the  block  and  I  didn't  see  him 
any  more  until  about  a  half  hour  or  45  minutes 
afterwards. 

Q.  When  you  saw  him  this  half  hour  or  45  min- 
utes later,  did  you  stop  and  have  a  conversation? 

A.  I  pulled  up  beside  his  car  and  I  asked  him 
what  had  [47]  happened,  and  he  told  me  that  some- 
one had  beat  him  for  the  package  where  he  had 
placed  it. 

Q.     I  am  sorry.  I  didn't  hear  that. 

A.  Someone  had  stolen  the  package  from  where 
he  had  placed  it,  and  that  he  would  have  to  see  me 
later  that  day. 

Q.    Was  there  anything  further  said? 

A.     No,  there  wasn't. 
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Q.  Did  you  have  any  occasion  to  see  the  defend- 
ant Kelley  or  the  defendant  Rayson  after  that 
time'?  A.     I  did. 

Q.    Which  one  did  you  see? 

A.    Rayson. 

Q.    When  did  you  next  see  him? 

A.    I  went  over  to  his  place  of  business. 

Q.  I  am  not  asking  you  where.  Will  you  give 
us  an  approximate  time  or  date  the  next  occasion 
you  saw  Rayson?  Was  it  the  same  day? 

A.     That  same  day. 

Q.    Where  was  it  that  you  saw  him? 

A.    Over  on  Jefferson  and  Main. 

Q.  Did  you  have  a  conversation  with  him  at 
that  time  ?  A.     I  did. 

Q.  Was  there  anyone  else  present  at  the  con- 
versation? A.     There  wasn't. 

Q.    What  was  said?  [48] 

A.  I  asked  him,  was  he  able  to  take  care  of  me 
then.  He  told  me  no,  that  that  was  the  last  two  that 
the  Old  Man  had  given  him  and  he  didn't  have  any 
more  right  then,  that  it  would  be  about  two  or  three 
more  days. 

Q.    W^as  there  any  additional  conversation? 

A.     There  wasn't. 

Q.  Have  you  had  any  occasion  since  that  time 
to  see  or  talk  to  either  of  the  defendants  Kelley 
or  Rayson?  A.     I  did. 

Q.    When  was  that? 

A.     I  can't  recall  the  date,  which  date. 

Mr.  Jensen :    May  I  have  a  moment,  your  Honor  ? 
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(Conference  between  counsel.) 

Mr.  Jensen:  Does  your  Honor  expect  to  go  on 
until  12:00  o'clock? 

The  Court:    Yes. 

Q.  (By  Mr.  Jensen) :  Mr.  Fletcher,  going  back 
in  your  testimony  a  little  bit,  I  call  your  attention 
to  the  word  that  you  used  in  these  conversations  of 
** stuff."  Would  you  state  whether  or  not  that  word 
has  any  particular  meaning  to  you  as  you  used  if? 

A.    I  do. 

Q.    What  does  it  refer  to?  A.    Heroin. 

The  Court:    What  do  you  call  marihuana? 

The  Witness :    Purr,  various  names. 

The  Coui-t:    What  do  you  call  opiiun? 

The  Witness:  I  never  had  any  dealings  with 
opium. 

The  Court:     ''Stuff"  is  heroin? 

The  Witness:     The  password,  stuff. 

The  Court:  It  doesn't  refer  to  opium,  mari- 
huana or  any  other  drug? 

The  Witness:    Not  that  I  know  of. 

Q.  (By  Mr.  Jensen)  :  Prior  to  August  of  this 
year  have  you  had  any  transactions  with  the  de- 
fendant Kelley  or  the  defendant  Rayson? 

A.    I  have. 

Q.  Would  you  state  when  those  transactions 
occurred,  as  near  as  you  can  recall? 

A.     From  the  period  of  aroimd  October  1953. 

Q.  Let  me  put  it  this  way  to  you,  Mr.  Fletcher: 
How  many  prior  transactions  have  you  had  with 
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the  defendant  Kelley  or  the  defendant  Rayson,  ap- 

proxmiately,  your  best  memory^ 

Mr.  Neblett:  If  your  Honor  please,  to  what 
transactions  is  the  District  Attorney  referring? 

The  Court:  I  don't  know  what  transactions  he 
means. 

Mr.  Jensen:     I  will  withdraw  it  and  reframe  it. 

Q.  Had  you  had  any  contacts  with  either  the 
defendant  Kelley  or  the  defendant  Rayson  in  which 
you  offered  to  purchase  narcotics  from  them  prior 
to  August  1955*?  A.    I  have. 

Q.  Would  you  state  to  us  your  best  memory 
on  how  many  occasions  you  contacted  either  or  both 
of  them,  or  they  contacted  you,  relative  to  the  sale 
of  narcotics'? 

A.    I  couldn't  count  the  times. 

Q.  Can  you  give  us  your  best  judgment?  Were 
there  two  or  three,  four  or  five,  or  what? 

Mr.  Neblett:  Your  Honor  please,  we  would  like 
to  have  this  divided  as  to  which  one  he  had  his 
conversation  with. 

Q.  (By  Mr.  Jensen) :  Let's  take  it  with  the 
defendant  Kelley  for  a  moment. 

Prior  to  August 

The  Court:    May  I  ask  this  witness  a  question? 

Mr.  Jensen:     Certainly. 

The  Court:    Are  you  a  user? 

The  Witness:    No,  I  am  not. 

The  Court:    All  right. 

Q.  (By  Mr.  Jensen) :  Prior  to  August  of  1955, 
on  how  many  occasions — if  you   don't  recall  the 
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exact  occasions  give  us  your  best  memory  on  it— 
on  how  many   occasions   have   you   contacted   the 
[49b]  defendant  Kelley  relative  to  the  purchase  or 
sale  of  narcotics? 

A.     Two  or  three  times. 

Q.  And  would  you  state  as  to  the  best  of  your 
memory  when  those  contacts  occurred? 

A.  In  1953,  around  October,  I  had  one  conver- 
sation with  the  defendant  Kelley. 

Q.     Were  there  any  thereafter? 

A.     In  1954  I  had  maybe  one  or  two. 

Q.  Now  on  these  prior  contacts,  can  you  fix  for 
us  with  any  more  certainty  the  time  in  '54  that  you 
contacted  Kelley? 

A.     About  January  19th. 

Q.  You  said  there  may  have  been  one  or  two. 
Were  they  both  in  January  or  were  they  at  a  sub- 
sequent time?  A.     At  subsequent  times. 

Q.  Taking  the  ones  that  occurred  in  October  of 
1953,  do  you  recall  where  it  was  that  you  saw  the 
defendant  Kelley? 

A.     La  Jolla  Cleaners. 

Q.  Do  you  recall  any  of  your  conversation  that 
you  had  with  him  at  that  time? 

Mr.  Neblett:  Your  Honor  please,  I  don't  know 
what  the  purpose  of  this  is.  I  can't  devine  it  my- 
self. It  seem  to  me  it  is  all  incompetent,  irrelevant 
and  immaterial.  The  defendants  are  not  charged 
with  any  conspiracy,  or  maybe  he  [49c]  is  trying 
to    show    a    defense    to    entrapment.    We    haven't 
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brought  that  up  yet,  but  I  think  it  is  a  little  prema- 
ture at  this  time. 

The  Court :    What  is  your  theory  here  ? 

Mr.  Jensen:  I  have  two  theories,  if  your  Honor 
please.  One  is  that  I  wish  to  show  the  pattern  of 
those  transactions  for  the  i^urpose  of  showing  that 
the  defendant  Kelley's  actions  were  intentional  and 
knomngly,  that  he  knowingly  entered  into  these 
later  engagements  that  we  have  had  testimony  on 
in  detail.  In  other  words,  his  state  of  mind  or  his 
criminal  intent. 

Secondly,  I  think  that  your  Honor  can  admit  it 
on  the  basis  of  our  having  charged  that  this  con- 
spiracy to  violate  the  laws  of  the  United  States 
commenced  prior  to  the  date  of  the  commission  of 
the  first  overt  act. 

The  Court:  You  mean  "prior"  extends  back  over 
a  couple  of  years  ? 

Mr.  Jensen:  Well,  it  is  the  Govermnent's  theory, 
if  your  Honor  please,  that  this  was  a  continuing 
arrangement. 

The  Court:  As  I  read  the  indictment,  "prior" 
means  a  few  days  or  maybe  a  week  or  two,  maybe 
a  month  or  so,  but  a  couple  of  years  seems  like  it  is 
too  far  back,  isn't  it  ?  You  mean  to  say  a  continuing 
conspiracy  here? 

Mr.  Jensen:  I  think,  if  your  Honor  please,  that 
we  can  show  anything  within  the  statute  of  limita- 
tions with  respect  [49d]  to  that,  if  it  is  our  theory 
that  the  conspiracy  lasted  that  long. 

But  even  if  your  Honor  will  not  go  along  with 
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us  on  that,  I  think  that  a  i)rior  transaction  of  al- 
most identical  circmnstances  can,  in  the  court's 
sound  discretion,  be  admitted  to  show  the  state  of 
mind  of  the  defendant  who  was  engaged  in  it.  In 
other  words,  whether  or  not  he  was  acting  know- 
ingly and  acting  unlawfully. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Jensen)  :  You  have  used  the  phrase 
— and  I  quote  you,  Mr.  Fletcher — "Old  Man." 
Would  you  state  to  the  court  whether  or  not  that 
is  a  nickname  or  a  particular  reference  to 

Mr.  Neblett:  Your  Honor  please,  we  object  to 
that  as  calling  for  a  conclusion  of  the  witness.  He 
didn't  say  anything  about  the  Old  Man.  That  was 
said  by  Rayson,  according  to  his  testimony,  that 
the  Old  Man  was  always  referred  to  by  Rayson, 
according  to  this  witness'  testimony.  This  witness 
hasn't  ever  called  anybody  the  Old  Man,  and  we 
object  to  it  on  that  ground.  It  is  calling  for  a  con- 
clusion of  the  witness  and  it  is  incompetent,  irrele- 
vant and  immaterial  in  any  event. 

Mr.  Jensen:  I  think  the  record  actually  shows 
that  both  Rayson  and  the  witness  used  the  term, 
but  be  that  as  it  may  I  think  I  can  show  the  ref- 
erence that  is  associated  in  this  [49e]  man's  mind 
with  that  term. 

The  Court:  He  just  got  through  saying  a  mo- 
ment ago,  "The  Old  Man  did  so-and-so";  somebody 
was  talking  to  him,  "the  Old  Man  did  so-and-so." 

Mr.  Jensen:  But,  if  your  Honor  please,  I  can 
clear  the  matter  up.  I  will  withdraw  the  question  as 
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such  if  you  will  give  me  an  opportunity  to,  and 

without  prejudice  to  my  renewing  it  again. 

The  Court:  Clear  it  up.  Let's  see  who  the  Old 
Man  is. 

Q.  (By  Mr.  Jensen) :  Is  there  anyone  that  you 
refer  to  as  the  Old  Man?  A.    Yes. 

Mr.  Neblett:  That  is  too  general.  I  commanded 
at  least  20,000  troops  in  my  various  positions  in  the 
Army  and  they  all  called  me  the  Old  Man,  even 
though  I  was  younger  than  most  of  them. 

Mr.  Jensen:  I  have  to  start  somewhere,  your 
Honor.  I  can  narrow  it  down  from  there,  I  think. 

The  Court:     Overruled. 

Q.  (By  Mr.  Jensen) :  Do  you  use  the  term 
"Old  Man"  to  refer  to  anybody  in  particular,  Mr. 
Fletcher?  A.     I  do. 

Q.  To  whom  did  you  refer  when  you  used  that 
term?  A.    Mr.  Kelley.  [49f] 

Mr.  Neblett:  Your  Honor  please,  we  move  that 
that  be  stricken — maybe  I  will  withdraw  that. 

The  Court:  When  you  say  ''Old  Man,"  can't 
he  say,  "When  I  say  'Old  Man'  I  mean  Mr.  Kel- 
ley?" 

Mr.  Neblett:     I  move  that  it  be  stricken  out. 

The  Court:    Denied. 

Q.  (By  Mr.  Jensen)  :  Have  you  heard  other 
people  refer  to  Mr.  Kelley  as  "Old  Man,"  Mr. 
Fletcher?  A.    I  have. 

Q.  Have  you  heard  the  defendant  Ray  son  refer 
to  Mr.  Kelley  as  the  Old  Man? 

A.     I  have. 
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Q.  Was  the  reference  ever  used  in  Mr.  Kelley's 
l)resence?  A.     No,  not  that  I  know  of. 

Q.  Now  you  have  stated,  as  I  recall,  that  you 
have  had  numerous  conversations  with  the  defend- 
ant Rayson.  A.     I  have. 

Q.  During  those  conversations  have  you  had 
occasion  to  refer  to  the  defendant  Kelley'^ 

A.    I  have. 

Q.  What  term  was  used  as  reference  to  Mr. 
Kelley  during  those  conversations'? 

A.    The  Old  Man.  [49g] 

Q.  Do  you  use  it  in  reference  to  anybody  else, 
or  have  you,  within  the  last  year  or  two  years'? 

A.     I  haven't. 

Q.  Do  you  know  of  anyone  that  Mr.  Rayson 
uses  it  in  reference  to?  A.     I  do. 

Q.     Who  is  that?  A.    Mr.  Kelley. 

Q.  Mr.  Fletcher,  how  long  have  you  been  in  con- 
tact with  people  or  yourself  had  contact  with  nar- 
cotics or  the  business  of  buying,  selling  and  trans- 
porting narcotics'?  A.     Since  1940. 

Q.  And  you  have  prior  convictions  for  posses- 
sion of  narcotics,  have  you  not? 

A.     I  have. 

Q.  Would  you  state  when  the  first  of  those  oc- 
curred ?  A.     1940. 

Q.    Where?  A.    In  New  Orleans. 

Q.    Was  that  in  a  State  or  United  States  court? 

A.    Federal. 

Q.     Have  you  had  a  subsequent  conviction? 
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A.    I  have. 

Q.    Where  did  that  occur? 

A.     In  Los  Angeles.    [49h] 

Q.     Approximately  when?  A.     1949. 

Q.    Was  that  in  the  State  or  United  States  court  ? 

A.     In  State  court. 

Q.     State  of  California  court?  A.    Yes. 

Q.  Now  during  the  years  from  now  to  1940,  have 
you  generally  referred  to  heroin  as  "stuff"? 

A.     I  have. 

Q.  Have  the  other  people  that  you  have  con- 
tacted or  have  contacted  you  in  reference  to  nar- 
cotics or  the  sale  of  them  referred  to  heroin  as 
"stuff"?  A.     They  have. 

Q.  Is  that  a  generally  accepted  word  for  people 
that  are  engaged  in  this  business,  that  is,  "stuff" 
for  heroin?  A.     That  is  one. 

Q.    It  is  one?  A.    That  is  one  of  them. 

Q.  Does  it  ever  refer  to  anything  else  other  than 
heroin  ? 

A.    I  never  used  the  term  for  anything  else. 

The  Court :    May  I  ask  a  question  ? 

Mr.  Jensen:    Certainly. 

The  Court:  You  said  a  little  while  ago  that  you 
were  not  a  user,  and  when  you  were  convicted  down 
in  New  Orleans  in  [49-1]  1940  you  must  have  been 
a  pusher,  is  that  right? 

The  Witness :    It  was  possession. 

The  Court:     Well,  for  what  purpose? 

The  Witness :    I  was — that  is  right — I  was  taking 


United  States  of  America  61 

(Testimony  of  ^1)01-1  Fletcher.) 

some  narcotics  out  of  a  drug  store.  That  is  what  I 

was  convicted  for. 

The  Court:    That  was  your  possession,  was  it? 

The  Witness:     That  was  my  possession. 

The  Court:     You  stole  the  narcotics? 

The  Witness:    That  is  right. 

The  Court:  Well,  in  Los  Angeles  in  1949,  were 
you  a  pusher  in  1949? 

The  Witness:    I  was. 

The  Court:    That  is  all. 

May  I  inquire,  in  1949,  this  conviction,  was  this 
conviction  for  a  felony  in  1949? 

Mr.  Jensen:  They  were  both  felony  convictions, 
as  I  understand  it. 

The  Court:  The  reason  I  am  asking,  the  State 
courts  give  30,  60  or  90  days  sometimes. 

Mr.  Jensen:  My  understanding,  although  I  make 
this  representation  without  having  actually  checked 
the  record,  is  that  they  are  felony  convictions. 

Mr.  Neblett:  May  I  interrupt  at  this  time?  It  is 
probably  out  of  order,  but  I  have  a  certified  copy  of 
his  conviction  [49-J]  here  in  the  State  court  from 
the  Los  Angeles  Superior  Court,  and  he  w^as  sen- 
tenced to  1  to  14  years  on  a  plea  of  guilty. 

The  Court:    That  must  have  been  a  felony. 

The  Witness :  I  w^as  not  on  1  to  14.  I  never  have 
been  sentenced  to  1  to  14. 

Mr.  Jensen:     He  probably  means  serving  it. 

The  Court :  You  may  use  that  on  cross  examina- 
tion. 

Mr.  Neblett:    Very  well.  I  thought  I  would  in- 
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terrupt  while  the  court  was  asking  the  question. 

The  Court :  I  was  wondering  whether  this  offense 
in  Los  Angeles  was  in  the  nature  of  a  violation  of 
the  Health  and  Safety  Act,  whether  it  was  a  mis- 
demeanor or  whether  it  was  a  felony.  Evidently  it 
was  a  felony.  Evidently  it  was  a  felony. 

Mr.  Jensen:  I  don't  believe  I  have  any  further 
questions,  your  Honor. 

The  Court:  Well,  it  is  nearly  12:00  o'clock  and 
I  suspect  that  we  had  better  take  a  recess  now 
rather  than  start  your  cross  examination.  I  anticip- 
ate the  cross  examination  may  take  some  time. 

Mr.  Neblett:    It  will,  your  Honor. 

The  Court:  Now  do  you  think  we  are  going  to 
have  any  difficulty  in  finishing  this  case  tomorrow'? 

Mr.  Jensen:  AVell,  your  Honor,  I  have  some  cor- 
roborating [49-K]  witnesses  that  I  don't  think  will 
be  overly  long,  and  one  expert.  That  is  for  myself. 
Of  course  I  don't  know  about  the  cross  examination, 
and  I  may  have  some  redirect  examination. 

The  Court:    This  is  your  case  in  chief? 

Mr.  Jensen:  With  the  corroborating  witnesses 
and  the  expert,  that  would  be  my  case  in  chief ;  yes, 
your  Honor. 

The  Court :  I  see  no  necessity  of  coming  back  at 
1:30.  We  will  now  recess  to  2:00  o'clock  this  after- 
noon. 

(Whereupon,  at  11:50  o'clock  a.m.,  a  recess 
was  taken  until  2:00  o'clock  p.m.  of  the  same 
date.)   [49-L] 
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The  Court:     You  may  proceed. 

Mr.  Jensen:  If  the  court  please,  I  have  one  or 
two  questions  I  overlooked  this  morning,  if  I  might 
have  the  witness  a  moment  or  two  on  direct  exam- 
ination. 

The  Court:    All  right. 

NORMAN  FLETCHER 

the  witness  on  the  stand  at  the  time  of  recess,  hav- 
ing been  previously  duly  sworn,  was  examined  and 
testified  further  as  follows: 

Direct  Examination — (Continued) 

Q.  (By  Mr.  Jensen) :  Mr.  Fletcher,  you  under- 
stand you  are  still  under  oath  and  testifying  in  this 
case  ?  A.    Yes. 

Q.  I  would  like  to  call  your  attention  again  to 
the  conversation  that  you  have  testified  about  which 
occurred  on  September  22,  1955,  with  the  defend- 
ant Kelley,  and  ask  you  whether  or  not  you  dis- 
cussed that  with  me  a  little  at  length  during  the 
lunch  hour  and  whether  or  not  you  made  a  mistaken 
statement  this  morning  about  when  that  conversa- 
tion occurred,  as  to  the  time  of  day. 

A.     I  did.  [50] 
,   Q.     Is  your  memory  now  clear  in  respect  to  when 
that  conversation  actually  took  place? 

A.    Yes. 

Q.    When  was  it? 


64  Eugene  Rayson  vs. 

(Testimony  of  Norman  Fletcher.) 

A.     On  the  22nd. 

Q.    And  at  what  time  of  the  day? 

A.     About  10:30. 

Q.    Is  that  in  the  morning? 

A.    In  the  morning. 

Q.  You  have  also  testified  that  subsequent  to 
that  you  had  two  meetings  with  the  defendant  Ray- 
son,  and  I  think  you  testified  that  was  the  following 
day.  Are  you  still  of  that  memory  or  do  you  wish 
to  change  your  testimony? 

A.     I  wish  to  change  it. 

Q.  What  is  the  fact  about  the  subsequent  two 
meetings  with  the  defendant  Rayson? 

A.    It  was  the  same  day,  that  evening. 

The  Court:     That  evening? 

The  Witness:    Yes. 

Q.  (By  Mr.  Jensen):  That  is  September  22, 
rather  than  the  23rd.  A.     That's  right. 

Q.  That  was  still  in  the  afternoon  or  evening 
of  the  22nd?  A.    Yes.  [51] 

Q.  I  will  ask  you  whether  or  not  at  either  of 
those  two  meetings  Avith  the  defendant  Rayson  you 
delivered  to  him  any  money.  A.     I  did. 

Q.    And  at  which  of  those  two  meetings? 

A.    On  the  first  one. 

Q.    How  much  money  did  you  deliver  to  him? 

A.    $700. 

Q.  Did  you  have  any  conversation  in  respect  to 
that  money  at  that  tuTie?  A.     I  did. 

Q.    And  what  was  that  conversation? 

A.    He  told  me  that  someone  had  stole  the  pack- 
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age  and  that  he  didn't  have  any  more,  that  was  all 
that  the  old  man  had  given  him,  and  that  he  would 
have  to  contact  him,  and  that  he  would  call  me  back 
in  an  hour. 

The  Court:    Did  you  give  him  the  $700? 

ThoAVitness:    I  did. 

The  Court:    Did  you  ever  get  it  back? 

The  Witness:    I  did. 

The  Court:    AYhen  did  you  get  it  back? 

The  Witness :  I  went  to  his  place  later  on.  After 
I  did  not  receive  a  call  in  an  hour,  I  went  over  to 
his  place. 

The  Court:    Was  that  on  the  same  day? 

The  Witness:    It  was.  [52] 

The  Court:     The  23rd? 

The  Witness:    The  22nd. 

The  Court:    22nd.  All  right. 

Q.  (By  Mr.  Jensen)  :  This  is  the  second  time 
you  had  paid  him  $700,  is  it  not?  Answer  audibly 
so  we  can  hear. 

Mr.  Neblett:  Excuse  me  a  minute.  May  I  have 
counsel  clarify  what  he  means  by  the  second  time? 
Is  this  the  same  $700  or  another  $700? 

Mr.  Jensen:    This  is  another  $700. 

Q.  You  have  testified,  have  you  not,  and  it  is  a 
fact  that  you  gave  the  defendant  Rayson  $700  on 
September  14,  is  that  correct?  A.     Right. 

Q.    You  have  already  related  the  details  of  that? 

A.     I  have. 

Q.     Y^ou  are  now  stating  to  us  on  the  afternoon 
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of  September  22  you  gave  him  another  $700,  is  that 

correct?  A.     That's  right. 

Q.     And  that  $700  was  returned  to  you'? 

A.     That's  right. 

Q.     Later  that  same  day?  A.     It  was. 

Q.     September  22?  A.     Yes. 

Q.  Upon  the  return  of  that  money,  did  you  have 
a  conversation  [53]  with  the  defendant  Rayson? 

A.    I  did. 

Q.    What  was  said  at  that  time? 

A.  He  told  me  that  he  had  contacted  the  old  man 
and  that  was  all  he  had  and  that  maybe  in  a  few 
days  to  contact  him,  that  something  might  be  hap- 
pening. 

Q.  Is  that  all  the  conversation  you  had  at  that 
time?  A.     That's  all  I  can  remember. 

Mr.  Jensen:  May  I  have  this  marked  for  identi- 
fication ? 

The  Court :    It  may  be  marked  for  identification. 
The  Clerk:    Exhibit  1  for  identification. 

(The  exhibit  referred  to  was  marked  as  Gov- 
ernment's Exhibit  No.  1  for  identification.) 

Q.  (By  Mr.  Jensen) :  Mr.  Fletcher,  I  show  you 
what  has  been  marked  United  States  Exhibit  1, 
being  a  photograph,  and  ask  you  whether  or  not 
that  scene  is  familiar  to  you. 

A.     It  is. 

Mr.  Neblett:  Your  Honor  please,  we  object  to  his 
testifying  from  a  photograph  which  is  not  yet  ad- 
mitted in  evidence. 
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The  Court:  How  can  he  get  it  admitted  in  evi- 
dence if  it  isn't  identified? 

Mr.  Neblett:  Well,  that  is  true,  your  Honor, 
liut  what  I  mean  is  there  is  no  information  laid  for 
its  admission. 

The  Court:  He  hasn't  offered  it  in  e^ddence  yet. 
They  are  trying  to  lay  a  foundation.  I  don't  know 
whether  they  can  [54]  lay  a  foundation  or  not.  Go 
ahead. 

Q.  (By  Mr.  Jensen)  :  Would  you  state  what  that 
is  a  scene  of,  Mr.  Fletcher? 

A.     Of  Budlong  and  Slauson. 

Q.  Which  is  street  is  running  through  the  photo- 
graph from  the  bottom  of  the  picture  up  to  the  top, 
which  street  is  that?  A.     Budlong. 

Q.  Would  you  tell  us  where,  as  you  look  into 
that  picture,  Slauson  would  be  headed,  down  that 
road  or  behind  you? 

A.    It  would  be  ahead. 

Q.  I  notice  in  the  picture  there  is  a  R.R.  sign. 
Will  you  state  whether  or  not  that  is  the  R.R.  sign 
where  you  stopped?  A.     It  is. 

Q.  And  is  that  where  Mr.  Richards  jDicked  up 
the  package?  A.     It  was. 

Q.  Would  you  say  this  is  a  fair  representation 
of  the  scene  as  it  existed  at  the  time  that  you  and 
Mr.  Richards  stopped  there?  A.     I  would. 

Mr.  Neblett:  If  your  Honor  please,  I  object  to 
this  as  incompetent,  irrelevant  and  inmiaterial,  no 
fomidation  having  been  laid  for  its  admission,  and 
yet  he  is  testifying  to  all  [55]  the  facts  shown  on 
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the  photograph  and  the  photograph  has  not  been 

offered. 

The  Court:  He  is  getting  ready  to  offer  it  as 
soon  as  this  witness  says  it  is  a  fair  representation. 

Mr.  Neblett:  I  understand,  but  what  is  happen- 
ing is  he  is  asking  him  what  the  photograph  shows. 
Is  it  a  fair  representation?  Is  this  the  place  where 
he  j)icked  up  the  heroin?  He  has  already  proved 
everything  he  wants.  He  may  not  even  offer  the 
photograph  in  evidence.  If  I  were  in  his  place,  I 
wouldn't,  if  that  is  all  in. 

The  Court:  Then  you  can  offer  it,  if  you  want. 
The  objection  is  overruled. 

Q.  (By  Mr.  Jensen)  :  Was  your  answer  in  the 
affirmative  ?  A.     Yes. 

Mr.  Jensen:  Your  Honor,  we  will  offer  United 
States  Exhibit  1. 

Mr.  Neblett:  We  object  on  the  ground  no  founda- 
tion has  been  laid  for  it.  It  hasn't  been  shown  who 
took  it  or  when  it  was  taken.  It  may  have  been 
taken  10  years  ago  for  all  we  know. 

The  Court:  The  question,  Mr.  Neblett,  was,  is 
this  a  fair  representation  of  the  corner  at  the  time 
the  heroin  was  picked  up,  or  the  package  was 
picked  up?  I  don't  know  whether  it  was  heroin  or 
not.  We  haven't  got  that  far  along.  That  is  the  only 
question.  Is  this  a  fair  representation?  [56] 

Mr.  Neblett:  The  situation  at  the  present  time 
is  a  photograph  has  been  offered  in  evidence  on 
behalf  of  the  govermnent.  I  am  objecting  on  the 
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ground  there  is  no  foundation  for  it  irrespective  of 

what  the  witness  has  testified  to. 

The  Court:     Overruled.   It  may  be  received  in 
evidence. 

The  Clerk:    Exhibit  1. 

(The  exhil)it  referred  to  was  received  in  evi- 
dence and  marked  as  Government's  Exhibit 
No.  1.) 

Mr.  Jensen:    You  may  have  the  witness. 

The  Court:    Cross  examine. 

Mr.  Neblett:  If  the  court  please,  prior  to  exam- 
ining this  witness,  if  I  may,  I  would  ask  the  court's 
leave  to  make  a  motion  to  strike  the  testimony  of 
this  witness  as  to  the  conversations  he  had  with  Ray- 
son  on  the  telephone,  at  which,  at  each  conversation 
at  Mr.  Richards'  house  Mr.  Richards  or  Mr.  Far- 
rington  were  listening  in,  on  the  ground  that  that 
testimony  violates  the  defendant's  rights  under  x\r- 
ticle  IV  and  Article  XIV  of  the  Constitution  of  the 
United  States. 

The  testimony  we  move  to  strike  is  that  there 
were  several  conversations  between  this  witness 
Fletcher  and  defendant  Rayson  at  a  number  which 
he  said  he  had  given  the  defendant  Rayson  to  call 
him,  which  nmnber  was  the  narcotics  agent's  home, 
Mr.  Richards'  home.  There  were  several  people 
present  at  the  time  the  conversation  was  being  held. 

The  theory  upon  which  we  make  the  motion  is 
that  it  [57]  is  not  admissible  and  can't  be  used  to 
convict  the  defendant  because  it  is  an  invasion  of 
his  right  of  privacy. 
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The  Court:  Mr.  Neblett,  the  testunony  was  that 
this  witness  was  listening  on  the  telephone,  he  had 
the  receiver  to  his  ear  close  enough  for  somebody 
else  to  hear,  and  two  people  heard.  There  was  no 
tapping  of  the  telephone  line.  There  was  no  listen- 
ing in  surreptitiously.  The  two  of  them  were  stand- 
ing there.  I  have  been  in  a  room  when  you  could 
hear  the  parties  talking  over  the  telephone  clear 
across  the  room.  Does  that  come  Tsithin  the  rule  that 
has  been  played  up  so  much  recently  relative  to  the 
invasion  of  personal  rights,  listening  in  on  a  tele- 
phone line? 

Mr.  Xeblett:  That's  right,  your  Honor.  It  re- 
cently came  under  consideration  in  the  Suioreme 
Court  of  California  in  the  Cahan  case. 

The  Court:  Well,  you  can't  tap  a  telephone  line, 
but  there  was  no  tapping  here,  was  there? 

Mr.  Neblett:  Ko,  your  Honor,  there  was  no 
tapjDing. 

The  Court:  Supposing  the  receiver  had  been 
placed  on  the  table  and  there  were  four  or  five 
people  sitting  around  the  table.  Is  that  an  in- 
vasion  

Mr.  Neblett:  That  is,  according  to  one  case  we 
found,  an  opinion  by  Judge  Learned  Hand  of  the 
Second  Circuit.  Frankly,  I  did  not  think  that  was 
the  rule  myself  until  we  commenced  to  look  it  up. 
I  did  not  know  it  was  the  rule.  We  [58]  didn't 
know  what  the  evidence  of  the  prosecution  was  go- 
ing to  be.  We  knew,  of  course,  there  would  be  tele- 


United  States  of  America  71 

(Testimony  of  Norman  Flctch(»r.) 
jihone  conversations.  In  ihv  pretrial  memorandum, 
let's  call  it,  which  the  government  served  upon  us, 
these  telephone  calls  were  mentioned. 

The  Court:  Let's  assume,  Mr.  Neblett,  A  and  B 
are  carrying  on  a  telephone  conversation.  If  C  taps 
that  line  somewhere  and  listens  in,  of  course,  it  is 
illegal. 

Mr.  Neblett:    That  is  true,  your  Honor. 

The  Court:  But  A  and  B  can  testify  to  what 
the  conversation  was.  Suppose  C  up  here  hears  the 
conversation.  C  might  not  be  able  to  testify  to  what 
he  heard,  but  wouldn't  A  and  B  still  be  able  to 
testify  ? 

Mr.  Neblett :  That  is  what  this  case  holds.  Judge 
Hand  holds  the  facts  related  by  your  Honor  are  in 
effect  tapping.  It  was  new  law  to  me.  I  did  not 
know^  it. 

The  Court:    Let's  see  the  case. 

Mr.  Neblett:  The  case  is  United  States  vs.  Polo- 
koft*.  It  is  the  Court  of  Appeals  of  the  Second  Cir- 
cuit, decided  June  10,  1940.  I  forget  to  get  the 
citation  of  the  case. 

The  Court:  It  is  112  Federal  Reporter  (2d)  888. 
Let's  read  this,  Mr.  Neblett.  This  was  recorded  upon 
a  machine  annexed  to  an  extension  of  the  same 
circuit. 

Mr.  Neblett:  That  is  a  recording,  if  your  Honor 
will  read  on  the  following  page.  I  assume  there  is 
no  more  difference  [59]  in  listening  than  there 
is  in  putting  a  recording  machine  on  and  taking 
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it  off  the  machine.  There  are  recording  machines 
now  where  you  can  hold  a  receiver  and  hear  the 
transmitter  on  the  telephone,  and  you  can  pick  up 
sounds  we  can't  hear  at  all. 

The  Court:  Well,  now,  Judge  Hand  says  rela- 
tive to  the  telephone  conversation  both  must  con- 
sent to  the  interception  of  any  part  of  the  talk. 
There  is  no  interception  in  this  case,  is  there"? 
Where  was  the  interception? 

Mr.  Neblett:  The  interception  was  by  having 
Richards  and  Farrington  listen  in. 

The  Court:  If  there  had  been  an  extension  and 
they  had  listened  in  on  the  extension,  but  Judge 
Hand  says  that  the  recording  is  an  interception. 
I  don't  see  where  the  interception  is  here.  He  held 
it  to  his  ear  and  both  of  them  could  hear.  What  was 
the  interception'? 

Mr.  Neblett:  I  understood  that  case  to  hold  if 
they  heard  it  in  any  way,  allowed  anyone  to  hear  it 
who  was  not  an  authorized  person,  who  was  not  au- 
thorized by  the  sender,  that  that  was  an  intercep- 
tion. I  think  that  is  what  that  case  holds.  That  is  the 
way  I  interpret  it. 

The  Court:  I  will  deny  your  motion  and  will 
read  the  case  at  my  leisure  and  see  what  I  can  make 
out  of  it.  I  will  have  a  chance  to  read  it  tonight  be- 
fore I  go  home.  I  will  read  it  tonight  at  my  leisure 
and  find  out.  [60] 

Mr.  Jensen:  May  I  make  a  statement  at  this 
time?    I   don't   want   any   misapprehension   about 
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what  occurred  in  this  instance.  As  a  matter  of  fact, 
these  telephone  conversations  were  in  x^ai-t  recorded. 
That  is  not  presently  in  evidence. 

The  Court :  I  can't  rule  on  something  not  before 
the  court.  The  only  thing  I  know  is  what  this  wit- 
ness has  testified  to,  and  he  testified  he  held  the 
receiver  up  to  his  ear.  I  am  basing  my  opinion  upon 
his  testimony.  If  it  appears  later  that  there  was  an 
interception,  I  am  going  to  reverse  my  ruling. 

Mr.  Jensen:  In  that  event,  your  Honor,  I  would 
like  you  to  permit  me  to  make  a  short  argument  in 
resioect  to  it,  Ijecause  I  think  you  will  find  the  Polo- 
koff  case,  which  you  have  in  front  of  you,  was  sub- 
stantially reversed  in  Goldman  vs.  United  States, 
a  Supreme  Court  decision,  in  316  U.S.  129. 

The  Court:    All  right. 

Mr.  Jensen:    There  are  two  more  recent  cases. 

The  Court:  If  the  Supreme  Court  has  ruled,  I 
don't  want  to  go  any  further  than  the  Supreme 
Court.  If  I  can  find  a  Supreme  Court  decision,  the 
Circuit  can't  overrule  it. 

Mr.  Jensen:  There  were  only  two  other  cases 
which  are  more  recent  in  the  Circuit.  One  says  that 
listening  on  an  extension  is  permissible  and  not 
illegal.  I  have  those  citations  if  the  court  would 
care  to  have  them. 

The  Court:  Is  it  going  to  be  material  here?  Is 
there  an  [61]  extension  in  this  case? 

Mr.  Jensen:    No,  your  Honor. 
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The  Court:  All  right.  I  will  read  these  two 
cases.  All  right,  Mr.  Neblett,  you  can  cross  examine. 

Cross  Examination 

Q.  (By  Mr.  Neblett)  :  Mr.  Fletcher,  what  busi- 
ness or  occupation  are  you  in  ?  A.     Not  any. 

The  Court:     Speak  up,  please. 

The  Witness:    Not  any  now. 

Q.  (By  Mr.  Neblett) :  How  old  are  you,  Mr. 
Fletcher?  A.     35. 

Q.    How  long  have  you  lived  in  Los  Angeles? 

A.     Since  1949. 

Q.  Did  I  understand  you  to  say  this  morning 
that  you  had  been  convicted  of  a  felony  in  Louisi- 
ana ?  A.    I  did. 

Q.    In  the  federal  court?  A.    Yes. 

Q.     That  was  under  the  Harrison  Narcotics  Act? 

A.    Yes. 

Q.     Did  you  serve  a  term  in  the  penitentiary? 

A.     I  did.  [62] 

Q.  Weren't  you  convicted  of  another  felony  in 
Louisiana  at  a  subsequent  date  to  the  first  one  you 
testified  to,  say  in  May  1942,  of  receiving  stolen 
property?  A.     I  was. 

Q.  That  was  in  the  state  court  of  Louisiana, 
wasn't  it? 

A.  I  was  granted  a  full  pardon  and  citizenship 
restored. 

Q.  Did  you  serve  a  term  in  the  penitentiary  for 
that? 
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A.  I  did  serve  a  part  of  a  term  and  was  granted 
a  pardon  and  full  citizenship  restored. 

Q.  You  were  convicted  of  a  felony  in  Los  An- 
geles and  sentence  was  rendered  against  you  March 
20,  1950,  isn't  that  right?  A.     That's  right. 

Q.  That  was  for  violation  of  Section  1150  of  the 
Health  and  Safety  Code,  i}ossession  of  narcotics? 

A.     It  was. 

Q.    Were  you  convicted  of  a  felony? 

A.    Yes,  sir. 

Q.     Did  you  serve  a  term  for  that  f 

A.    I  did. 

Q.    How  long?  A.    Three  years. 

Q.    Where  were  you  in  prison? 

A.     Folsom.  [63] 

The  Court:    When  did  you  get  out? 

The  Witness:    1953. 

Q.  (By  Mr.  Neblett) :  Do  you  remember  the 
date  you  got  out  in  1953  ?  A.     April  6. 

Q.    When?  A.    April  6. 

Q.     1953.  Were  you  let  out  on  parole? 

A.    I  was. 

Q.    Do  you  know  what  year  your  parole  expires? 

Mr.  Jensen:  I  am  going  to  object  to  this,  your 
Honor.  I  don't  think  beyond  the  fact  of  conviction 
of  a  felony,  that  it  has  any  materiality. 

The  Court:    What  is  the  purpose? 

Mr.  Neblett:  Your  Honor,  I  will  withdraw  that. 
I  think  the  objection  is  well  taken.  I  will  with- 
draw it. 
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Q.  How  long  have  you  known  the  defendant 
Rayson?  A.     Since  1953. 

Q.  Do  you  remember  the  circumstances  under 
which  you  met  him? 

A.  I  can  recall  meeting  him  in  1953,  but  at  a 
later  date — from  seeing  him,  just  seeing  him  around, 
and  at  a  later  date  I  was  introduced  to  him. 

Q.    Was  he  introduced  to  you  by  your  wife  ? 

A.     I  don't  recall.  [64] 

Q.  How  long  have  you  known  the  defendant 
Kelley?  A.     1953. 

Q.  What  were  the  circumstances  under  which 
you  met  the  defendant  Kelley? 

A.     Under  a  narcotics  transaction. 

Q.    When  was  that?  A.    In  1953. 

Q.     Do  you  remember  the  time  in  1953? 

A.  It  was  the  latter  part  of  the  year.  I  just 
can't  recall  when  it  was.  It  was  the  latter  part  of 
the  year. 

Q.    Were  you  dealing  in  narcotics  in  1953? 

A.    I  was. 

The  Court:  In  other  words,  you  were  out  of 
Folsom  in  1953  and  you  immediately  started  the 
narcotics  business? 

The   Witness:    Yes,   sir. 

Q.  (By  Mr.  Neblett) :  You  testified  this  morn- 
ing that  you  went  to  see  Kelley  some  time  in  Au- 
gust 1953,  isn't  that  so?  I  mean  1955. 

A.    I  did. 

Q.     Do  you  remember  the  date? 
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A.     On  the  22nd  of  August. 

Q.    What? 

A.     I  think  it  was  the  22nd  of  August. 

Q.  How  did  you  happen  to  go  down  to  see  him? 
Did  he  call  you  or  did  you  call  him  or  did  you 
make  an  appointment  [65]  of  any  sort? 

A.  I  went  do\vn  and  seen  him  in  his  place  of 
business. 

Q.    What  was  the  purpose  of  your  going  there? 

A.     To  obtain  some  narcotics. 

The  Court:  Just  a  minute.  May  I  ask  a  ques- 
tion? 

Mr.  Neblett :    Yes,  your  Honor. 

The  Court:  You  say  your  purpose  was  to  go 
down  to  obtain  narcotics.  For  the  use  of  the  gov- 
ernment or  for  your  own  use? 

The  Witness:     For  the  use  of  the  government. 

The  Court:    All  right. 

Q.  (By  Mr.  Neblett)  :  Were  you  sent  there  by 
anyone?  A.     I  was. 

Q.    Who  sent  you?  A.     The  officers. 

Q.     Which  officers? 

A.     Well,  it  was  the  crew  of  them. 

Q.     Don't  you  know  any  of  them? 

A.     I  know  them  by  name. 

Q.    Well,  who  were  the  ones? 

A.  Agent  Richards,  Sergeant  Landry,  Deputy 
Farrington,  and  Deputy  Stoups. 

Q.  How  did  this  question  come  up  about  your 
going  to  see  Kelley? 

A.     I  had  had  previous  dealings  with  Mr.  Kelley. 
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Q.  Go  ahead.  How  did  it  come  up  with  the  offi- 
cers? The  officers  instructed  you  to  go  to  see  Kelley, 
is  that  right  1  A.    Yes. 

Q.  How  did  that  come  up  between  you  and  the 
officers?  Did  you  tell  the  officers  something,  or  did 
the  officers  tell  you  something,  or  what? 

A.     I  promised  to  cooperate  with  the  officers. 

The  Court:    May  I  break  in  and  ask  a  question? 

Mr.  Neblett:  Any  time  you  like,  just  go  right 
ahead.  I  will  suspend. 

The  Court:    You  say  you  met  Kelley  in  1953? 

The  Witness:    That's  right. 

The  Court:  Then  you  say  you  went  to  see  him 
in  1955.  Now,  between  1953  and  1955,  had  you  had 
any  other  transactions  with  Kelley?  Had  you  kept 
up  with  him? 

The  Witness:     Yes,  your  Honor. 

The  Court:  You  knew  him  all  this  period,  did 
you? 

The  Witness:     I  knew  him,  your  Honor. 

The  Court:     All  right. 

Q.  (By  Mr.  Neblett) :  What  was  said  by  the 
officers  and  by  you  at  the  time  that  they  told  you 
to  go  to  see  Kelley  in  1955? 

Mr.  Jensen:  I  am  going  to  object  to  this,  your 
Honor.  We  have  no  time,  no  people  present,  or 
anything  else  with  respect  to  any  conversation  he 
is  asking  now.  I  don't  think  we  can  go  at  it  in  that 
fashion.  It  is  too  broad  and  too  nebulous. 

The  Court:    Read  the  question. 
(Question  read.) 


United  States  of  America  79 

(Testimony  of  Norman  Fletcher.) 

The  Court:    Maybe  you  better  lay  a  foundation. 

Q.  (By  Mr.  Neblett) :  Where  did  this  conver- 
sation take  place  between  you  and  the  officers  in 
which  you  discussed  Kelley? 

A.     Agent  Richards'  house. 

Q.    Where? 

A.    Agent  Richards'  house. 

The  Court:  You  certainly  can  talk  up  better 
than  that.  You  ought  to  be  able  to  make  a  man  hear 
across  the  room. 

The  Witness :     Agent  Richards'  house. 

Q.  (By  Mr.  Neblett)  :  What  were  you  doing  at 
Mr.  Richards'  house? 

A.  Well,  I  went  by  there.  I  was  cooperating 
with  the  officers. 

Q.  How  did  you  come  to  cooperate  with  the 
government?  What  arrangement  or  agreement  did 
you  have  with  the  government  to  cooperate? 

A.    I  was  arrested  by  the  federal  agent. 

Q.    When?  A.     In  February.  [68] 

Q.    Of  what  year?  A.    1955. 

Q.     Arrested  for  what?  A.     Narcotics. 

Q.  Were  you  indicted  or  an  information  filed 
against  you  in  the  federal  court? 

A.     I  don't  know. 

Q.  Were  you  brought  before  a  conmiissioner  and 
your  bond  fixed,  or  anything  of  that  sort? 

A.     I  was. 

Q.  Have  you  ever  been  brought  on  for  trial  on 
that?  A.     I  haven't. 

Q.     You  were  arrested  in  February  of  1955  upon 
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a  narcotics  charge.  Was  it  possession,  sale,  or  what? 

A.    Possession. 

Q.  You  showed  up  at  Mr.  Richards'  office  on  a 
certain  date.  Do  you  remember  when  that  was? 

A.  I  showed  up  in  Mr.  Richards'  house  on 
nmnerous  occasions. 

Q.    When  was  it? 

A.  I  just  showed  up  there  on  numerous  occa- 
sions. 

Q.    What  was  the  first  one  you  were  there? 

A.    I  couldn't  just  recall  the  first  one. 

Q.    Did  Mr.  Richards  ask  you  to  come? 

A.    Yes.  [69] 

Q.  You  are  employed  by  the  federal  goverimient 
as  an  undercover  agent,  aren't  you? 

A.     Since  October. 

Q.     Of  what  year?  A.     This  year. 

Q.    October  this  year?  A.    October. 

Q.  Weren't  you  employed  by  the  govermnent  as 
an  agent  on  August  22,  1955  ? 

A.     I  was  cooperating  with  the  officers. 

Q.  What  do  you  mean  by  cooperating?  I  don't 
quite  understand  what  you  mean  by  cooperating. 
Y"ou  cooperated  to  the  extent  that  they  gave  you 
$860,  is  that  right?  A.     That's  right. 

The  Court:  Just  a  minute,  Mr.  Neblett.  Let  me 
understand  this.  There  must  have  been  some  sort 
of  understanding  or  a  deal  made  between  you  and 
the  officers  of  the  govermnent.  What  was  it? 

The  Witness:  It  wasn't  any  deal.  At  the  time 
of  my  arrest? 
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The  Court:  You  were  arrested.  You  were 
picked  up? 

The  Witness:     Yes,  sir. 

The  Court:  You  were  brought  in  })ei'ore  a  com- 
missioner ? 

The  Witness:     I  was. 

The  Court:  What  happened?  You  weren't  prose- 
cuted?  [70] 

The  Witness:  No.  I  promised  to  cooperate  with 
the  officers  in  apprehending  the  bigger  peddlers, 
narcotics  peddlers. 

The  Court:    Did  they  promise  not  to  prosecute? 

The  Witness:  No,  they  did  not.  They  pointed 
out  that  it  would  be  pointed  out  to  the  prosecuting 
attorney  and  the  judge. 

The  Court:     All  right. 

Q.  (By  Mr.  Neblett) :  You  say  you  went  to 
Mr.  Richards'  house  numerous  times  after  your 
arrest  in  February  1954,  and  prior  to  the  time  that 
you  saw  Kelley  on  August  22,  1955. 

A.     That's  right. 

Mr.  Jensen:  I  object  to  that.  I  think  counsel 
inadvertently  made  a  mistake  in  his  date.  He  said 
February  1954. 

Mr.  Neblett:  I  should  have  said  1955.  I  accept 
the  correction.  February  1955  and  August  22  of 
the  same  year. 

Q.  Do  you  understand  the  question  now?  You 
went  there  on  numerous  occasions. 

A.     I  went  there. 
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Q.  Do  you  know  on  how  many  occasions  you 
went  to  Mr.  Richards'  house? 

A.  No,  because  I  was  cooperating  with  them. 
I  would  see  them  practically  every  day,  I  would 
be  with  them. 

Q.  Tell  us  a  little  more  about  what  you  mean 
by  cooperating?  What  are  you  supposed  to  do  to 
cooperate  ?  That  covers  a  lot  of  things.  I  don't  quite 
understand  you. 

A.    I  stated  to  help  apprehend  bigger  narcotics. 

Q.     To  help  do  what? 

A.     To  help  apprehend  bigger  narcotic  peddlers. 

Q.    What  were  you  supposed  to  do  to  help? 

A.  Give  the  information  or  make  a  buy  from 
the  individual  in  their  presence. 

Q.  At  these  numerous  meetings  with  Mr.  Rich- 
ards at  his  house — that  is  the  same  house  you  tes- 
tified to  where  the  telephone  call  was  received  this 
morning,  is  that  right?  A.     That's  right. 

Q.  At  those  conversations  who  was  present  be- 
sides Mr.  Richards?  Let's  take  the  first  one. 

A.     Deputy  Farrington. 

Q.     Anyone  else? 

A.  I  don't  recall,  because  we  had  had  a  meet- 
ing before  that  and  all  of  the  officers  was  together. 

Q.  Where  was  this  meeting  held  prior  to  the 
one  you  had  at  Mr.  Richards'  house? 

A.  It  was  at  Mr.  Richards'  house  about  7:30 
that  morning. 

Q.  You  said  you  had  had  a  meeting  before  that. 
Was  that  in  Mr.  Richards'  house,  too? 
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A.    At  that  time. 

Q.     That  same  day? 

A.     There  was  more  officers  at  that  time. 

Q.  How  did  you  get  down  to  Mr.  Richards' 
house?  Did  [72]  someone  ask  you? 

A.  It  was  a  pre-arrangement  from  the  day  be- 
fore when  I  went  down  to  see  Mr.  Kelley. 

Q.  What  was  the  pre-arrangement  made  the  day 
before  ? 

A.  Mr.  Kelley  told  me  that  he  would  have  Ray- 
son  call  me. 

Q.  No,  no.  I  am  talking  now  about  the  arrange- 
ment you  had  with  the  govermiient  and  the  officers 
to  look  for  narcotic  offenders,  or  whatever  you  were 
supposed  to  do.  I  am  not  talking  about  the  con- 
versation of  August  22.  You  said  you  went  to  Mr. 
Richards'  house  many  times  after  February  1954. 

A.    Yes. 

Q.  After  you  were  picked  up  on  a  narcotics 
charge,  possession.  A.     That's  right. 

Q.  When  was  the  first  of  those  times  that  you 
went  to  Mr.  Richards'  house  after  February  1954? 

A.     I  couldn't  recall. 

Mr.  Jensen:  I  object  again.  I  think  we  are  still 
having  trouble  with  the  date.  The  record  shows  he 
says  1955. 

Mr.  Neblett:  1955.  I  am  sorry,  Mr.  Jensen.  I 
apologize.  1955. 

Q.  Do  you  remember  the  first  date  you  went 
after  February  1955? 

A.     No,  I  don't.  [73] 
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Q.    Approximately  when? 

A.     Oh,  maybe  a  week,  two  weeks  after. 

Q.  How  did  you  happen  to  go  down  there  ?  Who 
asked  you  to  come? 

A.  As  I  stated  before,  I  was  with  the  officers, 
coo]oerating  with  the  officers. 

Q.  I  know,  but  somebody  must  have  said  some- 
thing to  you,  to  meet  him  at  Mr.  Richards'  house. 
Did  someone  do  that,  or  did  you  just  come  down 
there  because  you  knew  where  Mr.  Richards  lived? 

A.  As  I  stated,  I  was  cooperating  with  the 
officers. 

Q.  Will  you  answer  the  question?  Who  asked 
you  to  go  to  Mr.  Richards'  house?  Leave  out  the 
word  cooperate.  A.    Mr.  Richards. 

Q.    What?  A.    Mr.  Richards. 

Q.    What  did  he  say? 

A.    He  told  me  to  meet  him  over  at  his  house. 

Q.  Did  he  tell  you  what  he  wanted  you  to  come 
for? 

A.  No.  I  knew  what  he  wanted  me  to  come  for, 
because  I  was  with  them  all  the  tune.  I  am  telling 
you  I  was  with  them  practically  every  day  since 
the  arrest. 

The  Court:  Let's  go  back.  You  were  arrested 
and  you  were  brought  in  before  the  United  States 
Conmaissioner.  Were  you  placed  under  bond?  Just 
answer  that  yes  or  no.  [74] 

The  Witness:    No,  I  was  not. 

The  Court:  How  were  you  released?  On  your 
own  recognizance? 
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The  Witness:     On  my  own  recognizance. 

The  Court:  Then  you  immediately  started  to 
cooperate,  is  that  right? 

The  Witness:     That's  right. 

Q.  (By  Mr.  Neblett)  :  What  were  you  to  get 
for  cooperating? 

A.     I  was  not  promised  anything. 

Q.  When  did  the  name  of  Kelley  first  come  into 
the  conversation  between  you  and  the  officers? 

A.     I  can't  recall. 

Q.  Did  the  name  of  Kelley  come  up  before  you 
went  to  see  Kelley  on  August  22,  1955? 

A.    It  was. 

Q.    How  did  it  come  up  and  where? 

A.     From  me. 

Q.     Where?  Where  was  it? 

A.  With  Mr.  Richards.  I  don't  know  if  it  was 
in  his  house  or  in  his  car  riding  in  it,  or  what. 

Q.     What  did  you  say  about  Kelley? 

A.  To  the  officers  I  stated  I  had  previous  deal- 
ings ^vith  Mr.  Kelley  and  Rayson. 

The  Court:  Had  previous  dealings  with  Kelley 
and  what?  [75] 

The  Witness:    And  Rayson. 

Q.  (By  Mr.  Neblett):  At  that  time,  did  you 
make  arrangements  with  the  officers  or  was  some- 
thing said  about  trying  to  hiiy  some  narcotics  from 
Kelley  and  Rayson  in  order  that  they  might  be 
caught?  Was  something  said  about  that? 

A.     May  I  ask  the  question  again,  please? 
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Q.  Was  something  said  at  the  time  Kelley's  name 
came  up?  Who  was  present  at  that  time"? 

A.  The  whole  crew,  Richards,  Sergeant  Landry 
and  Deputy  Stoups. 

Q.  That  was  the  first  time  you  had  ever  brought 
Kelley's  name  up,  before  these  gentlemen  I  am 
talking  about?  A.     It  was. 

Q.  Was  that  the  first  time  you  had  ever  heard 
Kelley's  name  mentioned  in  their  presence? 

A.    It  was. 

Q.  What  did  you  say?  You  brought  the  name 
up.  Just  what  did  you  say  to  this  whole  crew  that 
you  referred  to  a  while  ago? 

A.  I  told  them  I  could,  that  I  had  previously, 
I  explained  I  had  previously  dealt  with  Mr.  Kelley 
and  Rayson,  and  that  I  could  again. 

Q.     And  you  could  buy  from  him  again? 

A.     I  could  buy  from  him  again. 

Q.  What  was  said?  What  was  done  for  you  to 
make  a  purchase  ?  Was  anything  said  about  how  you 
would  go  about  making  the  purchase? 

A.     I  don't  recall. 

Q.  You  got  some  instructions  from  the  officers, 
didn't  you?  A.    I  did. 

Q.     What  were  those  instructions? 

A.  I  went — after  I  told  them  that  I  could  buy 
some — make  the  purchase,  they  instructed  me  to  go 
in,  and  I  went  on  and  talked  to  Mr.  Kelley. 

Q.  Was  this  conversation  held  at  Mr.  Richards' 
house?  A.    It  was. 

Q.     That  was  the  first  time  Kelley's  name  ever 
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came  into  the  conversation  between  you  and  these 

officers,  was  it?  A.     No,  it  was  not. 

Q.     When  was  the  first  time? 

A.  I  can't  recall,  because  I  was  giving  them  in- 
formation all  along. 

Q.  Had  yon  been  talking  to  them  about  Kelley 
right  along? 

A.     Yes,  I  had  been  talking  to  them. 

Q.  Now,  on  this  time,  on  August  22  or  just  prior 
to  August  22,  that  you  were  with  all  of  the  officers 
that  you  have  mentioned,  the  officers  gave  you  some 
instructions,  did  they  not,  as  to  how  to  approach 
Kelley?  [77] 

A.  No,  no  instructions.  They  did  not  give  me 
any  instructions. 

Q.  Something  must  have  been  said.  You  wound 
up  at  Kelley 's  La  Jolla  Cleaning  Shop,  didn't  you? 

A.     That's  right. 

Q.  Did  you  just  go  over  there  by  telepathy?  How 
did  you  happen  to  get  over  there? 

A.     I  drove  over  there. 

Q.  I  know,  but  did  you  have  any  pre-arranged 
plan  or  statements  or  anything  from  these  officers 
before  you  left?  A.    Yes,  we  did. 

Q.     The  officers  followed  you  over  there. 

A.     That's  right. 

Q.  What  did  you  say  before  you  went  over 
there  ?  What  did  Mr.  Richards,  Mr.  Farrington,  and 
the  other  officers  say  to  you,  or  any  of  them? 

A.  When  I  first  brought  up  that  I  could  make 
this  purchase  from  Mr.  Kelley  and  Rayson,  I  think 
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it  was  called  to  the  attention  of  the  head  of  the  nar- 
cotics supervisor. 

Q.    Who  was  that?  Mr.  Davis? 

A.    Mr.  Davis. 

Q.     And  then  what? 

A.  And  the  permission  was  given  for  me  to  make 
the  transaction,  to  make  the  deal. 

Q.    Who?  [78] 

A.  Permission  was  given  for  me  to  make  the 
buy. 

Q.  I  know.  SomethiQg  must  have  been  said, 
though.  They  don't  just  make  a  provision  for  you 
to  buy.  Let  me  ask  you  this  question.  Didn't  you 
say  to  the  officers,  "I  can  catch  Kelley  with  narcotics 
if  you  give  me  some  money"?  Did  you  say  some- 
thing like  that?  A.     No,  I  didn't. 

Q.  How  did  you  happen  to  bring  up  the  ques- 
tion of  money  then? 

A.  That  is  the  only  way  I  could  obtain  it,  was 
by  some  money,  some  narcotic  funds. 

Q.    Did  you  expect  Kelley  to  give  it  to  you? 

A.     No,  I  didn't. 

Q.  What  kind  of  plan  did  you  make  for  the 
money?  A.    With  the  officers. 

Q.  What  did  the  officers  say  when  you  asked 
for  some  money? 

A.  They  just  gave  me  the  money  and  told  me 
that  they  had  received  permission  from  San  Fran- 
cisco for  me  to  make  the  purchase. 

Q.    Then  you  didn't  have  any  conversation,  as  I 
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understand  it.  Tlioy  jnst  handed  you  $700  and  you 

Avalked  up  to  Kelley's  shop,  is  that  right? 

A.  i  wasn't  given  the  money  when  I  went  to 
Mr.  Kelley's. 

Q.  I  would  like  for  you  to  tell  me,  if  you  could, 
just  [79]  what  conversation  you  had  with  the  of- 
ficers and  the  officers  had  with  you,  Mr.  Fletcher, 
just  prior  to  the  time  that  you  went  to  see  Kelley 
on  August  22. 

A.     I  can't  recall  the  conversation, 

Q.  You  went  to  see  Kelley  on  August  22,  did  you 
not?  A.     I  did. 

Q.  At  his  cleaning  shop  on  East  Sixth  Street 
called  the  La  Jolla.  A.     That's  right. 

Q.     Do  you  remember  the  address  of  the  shop  9 

A.     No,  I  don't. 

Q.    Had  you  ever  been  there  before? 

A.     I  had. 

Q.  You  were  followed  by  the  officers.  You  drove 
up  there  from  Mr.  Richards'  house,  did  you? 

A.    Yes,  sir. 

Q.    Where  is  Mr.  Richards'  house? 

A.     On  56th  Street. 

Q.    56th  and  w^hat? 

A.  It  is  in  the  1300s.  I  don't  know  exactly.  It 
is  in  the  1300  block  west  56th  Street. 

Q.  Y^ou  made  arrangements  with  the  officers  to 
follow  you  w^hen  you  went  to  Kelley's  place? 

A.    Yes. 

Q.  What  did  you  say  in  making  the  arrange- 
ments? Did  [80]  you  say,  "Y^ou  follow  me  now  and 
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I  will  go  on  up  to  Kelley's  place,  go  in  there  and 
make  the  arrangements  for  the  stuff,  and  then  I 
will  come  out"?  Was  there  something  of  that  sort? 
Did  you  say  something  of  that  sort? 

A.     No,  sir,  I  did  not. 

Q.     What  did  you  say? 

A.  I  was  going  over  to  talk  to  Mr.  Kelley  about 
some  narcotics. 

Q.     Did  you  tell  the  officers  that?  A.    Yes. 

Q.  You  told  them  you  were  going  to  talk  to  Mr. 
Kelley  about  the  stuff.  Then  what  did  the  officers 
say?  Did  they  just  keep  mum,  or  did  they  say 
something  ?  A.     No. 

Q.    What?  A.     They  didn't  keep  mum. 

Q.     What  did  they  say? 

A.     "All  right."  Permission  was  given. 

Q.  Did  you  ask  them  to  follow  you,  or  did  they 
say  they  were  going  to  follow  you? 

A.     They  said  they  were  going  to  follow  me. 

Q.     How  many?  Five? 

A.  I  think  there  was  two  cars — there  was  three 
in  two  cars. 

Q.    You  were  driving  what  sort  of  a  car?  [81] 

A.     '55  Mercury. 

The  Court:    Is  that  your  car? 

The  Witness:    Yes,  sir. 

The  Court:  And  you  haven't  had  any  job,  you 
said  a  little  while  ago,  you  didn't  do  anything? 

The  Witness :  That  was  before  I  got  apprehended 
for  narcotics. 
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The  Court:  Did  you  make  enough  money  work- 
ing for  the  government  to  Iniy  a  Mercury? 

The  Witness :    I  had  this  car. 

The  Court:    You  what? 

The  Witness :  I  had  this  car,  and  that  was  right 
after  I  was  a2)])rehended  for  selling  narcotics. 

The  Court :  You  got  out  of  prison  in  1953.  When 
did  you  buy  the  car? 

The  Witness:    In  1955. 

The  Court:  You  said  you  didn^t  have  a  job, 
didn't  do  anything. 

The  Witness:  The  car  I  was  driving  was  not 
mine,  the  1955.  The  car  I  had  was  seized  by  the 
federal  government. 

The  Court:    This  1955  car,  then,  was  not  yours? 

The  Witness:    It  was  not. 

The  Court:     To  whom  did  it  belong? 

The  Witness:     My  girl  friend. 

Q.  (By  Mr.  Neblett)  :  You  are  married,  aren't 
you?  [82]  A.     No,  I  am  not. 

Q.     You  have  been  married,  haven't  you? 

A.     No,  I  haven't. 

Q.  Did  you  pay  for  this  car  that  your  girl 
friend  has? 

A.     No.  I  guess  she  paid  for  it.  It  was  her  car. 

Q.     Is  it  registered  in  her  name?  A.     It  is. 

Q.     Do  you  drive  it  all  the  time? 

A.    No,  I  don't. 

Q.     How  much  do  you  use  it? 

A.    At  that  time  I  was  using  it  only  every  day, 
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or  whenever  I  wanted  it,  because  she  was  working. 

Q.     Where  is  the  car  now? 

Mr.  Jensen:  I  am  going  to  object  to  this,  your 
Honor,  as  being  incompetent,  irrelevant  and  im- 
material. 

The  Court:  I  don't  know.  It  might  go  to  the 
credibility  of  the  witness,  because  he  has  testified  he 
drove  down  in  his  car.  You  know,  we  have  got  a 
witness  here  who  evidently  is  the  government's  main 
witness,  and  probably  the  question  is  going  to  be 
the  credibility  of  the  witness. 

Mr.  Jensen :  No  question  about  that,  your  Honor. 
I  don't  mind  any  question  that  goes  to  the  credi- 
bility, but  we  have  explored  the  business  of  the  car 
quite  a  bit  now. 

The  Court:     Overruled. 

Mr.  Neblett:     Read  the  question,  please.   [83] 
(Question  read.) 

The  Witness:  I  think  she  have  it  now.  At  that 
time  I  was  staying  with  her.  Now  I  don't  stay  with 
her. 

Q.  (By  Mr.  Neblett) :  You  are  not  staying  with 
her  any  more?  A.     No,  I  am  not. 

Q.    Has  she  taken  the  car  back  from  you? 

A.     She  did. 

Q.    How  long  ago? 

Mr.  Jensen:  I  am  going  to  renew  my  objection, 
your  Honor.  I  think  we  are  getting  pretty  far 
afield. 

The  Court:  I  think  I  will  sustain  the  objection 
now.  He  has  lost  the  car  now,  or  the  girl  friend. 
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Mr.  Neblett:     Very  well,  your  Honor. 

Q.  On  August  22,  you  left  Mr.  Richards'  house 
in  what  you  said  was  your  car,  and  what  color  Mer- 
cury was  if?  A.     White  Mercury. 

Q.     1955  model?  A.    Yes. 

Q.  And  these  officers  drove  behind  you  in  two 
cars,  is  that  right  *?  A.     That's  right. 

Q.     How  far  were  they  behind  you? 

A.  Right  behind  me.  I  was  driving — I  was  driv- 
ing so  that  they  would  stay  behind  me.  [84] 

Q.  When  you  pulled  up  in  front  of  the  La  Jolla 
cleaning  establishment — and  that  is  run  by  Mr. 
Kelley,  isn't  it?  A.     Yes. 

Q.  You  know  he  runs  a  pressing  and  cleaning 
shop,  do  you  not?  A.    Yes. 

Q.  You  also  know  he  runs  a  cafe  in  that  neigh- 
borhood, too,  do  you? 

A.     No,  I  don't  know  that. 

Q.  Haven't  you  been  in  the  cafe  numerous 
times?  A.     I  have. 

Q.     Haven't  you  seen  Kelley  in  there? 

A.    I  have. 

Q.  You  have  seen  him  in  there  numerous  times, 
haven't  you?  A.    Yes. 

Q.  It  was  in  the  cafe  w^here  you  first  saw  him, 
isn't  it?  A.     It  is. 

Q.  You  said  you  had  narcotics  transactions  with 
Kelley  going  back  to  1953,  shortly  after  you  were 
out  of  Folsom  Penitentiary.  How  did  that  come 
about  that  you  had  transactions  with  him  in  1953? 
Can  you  tell  us  the  circumstances? 
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A.    I  can. 

Q.     What  are  they?  [85] 

A.  I  was  introduced  to  Mr.  Kelley  by  a  lady 
that  was  working  at  the  La  Jolla,  I  think  it  is  the 
La  Jolla  Cafe. 

Q.     Was  that  a  friend  of  yours? 

A.     It  was. 

Q.  Is  that  the  girl  friend  you  were  talking 
about?  A.    No,  it  is  not. 

Q.     Had  you  known  her  for  some  time? 

A.  We  were  all  living  at  the  same  house  to- 
gether. 

Q.     When?  A.     In  1953. 

Q.  Going  back  to  the  La  Jolla  cleaning  shop 
now,  you  pulled  up,  and  where  did  you  park? 

A.     Just  about  the  La  Jolla  Cleaners. 

Q.     On  the  same  side  of  the  street? 

A.     Yes. 

Q.  You  hadn't  given  Kelley  any  notice  that  you 
were  coming  or  anything?  A.     I  had  not. 

Q.  You  knew  where  the  La  Jolla  cleaning  shop 
was  and  you  knew  the  telephone  number,  because 
you  could  look  it  up  in  the  book?  You  knew  it  was 
in  the  book,  didn't  you? 

A.     I  never  did  call  the  La  Jolla  Cleaners. 

Q.  Never  called  him  on  the  telephone  at  all  at 
any  time?  A.     I  never  have.  [86] 

Q.  But  you  knew  the  name  of  the  cleaning  shop, 
La  Jolla,  you  knew  that  was  the  name  of  it? 

A.     I  had  met  Mr.  Kelley  before. 
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Q.  I  say  you  knew  that  was  the  name,  didn't 
you  ?  A.     Yes. 

Q.  Where  did  the  officers  park,  if  you  know,  or 
did  they  park? 

A.    At  Towne  and  Sixth  Street. 

Q.    At  what?  A.     Sixth  and  Towne. 

Q.     Where  is  that  with  respect  to  the  La  Jolla? 

A.    Approximately  a  block. 

Q.     How  much?  A.     One  block. 

Q.     Could  you  see  them  up  there? 

A.    I  could. 

Q.  Did  you  take  a  look  at  them  when  you  got 
out  and  went  in  the  cleaning  shop  ?  A.     Yes. 

Q,  To  your  knowledge,  did  they  ever  come  any 
closer  than  one  block  to  the  La  Jolla  cleaning  shop 
while  you  were  in  there?  A.    Yes. 

Q.  You  walked  in  the  cleaning  shop.  You  said 
you  hadn't  informed  Kelley  you  were  coming.  [87] 

A.     No,  I  did  not. 

Q.    What  did  you  say  to  him? 

A.  We  exchanged  greetings,  and  he  told  me  he 
hadn't  seen  me  in  quite  a  while. 

Q.  He  hadn't  seen  you  in  quite  a  while.  How 
long  was  that  ?  How  long  is  quite  a  while  ? 

A.     Oh,  about  the  fii'st  part  of  1954. 

Q.  You  hadn't  seen  him  since  the  first  part  of 
1954?  A.     That's  right. 

Q.     That  would  be  a  little  over  a  year 

A.  I  hadn't  seen  him  to  talk  to.  I  had  seen  him 
from  a  distance.  I  passed  him  but  I  hadn't  seen  him 
to  talk  to. 
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Q.     You   exchanged   greetings,    "Good   morning, 
how  do  you  do"?  A.     Yes,  sir. 

Q.     Did  you  sit  down?  A.     No,  sir. 


Q 

A 

Q 

A 

Q 

A 

Q 


Was  Kelley  sitting  or  standing? 
He  was  sitting. 
He  was  sitting? 

He  was  sitting  down  back  of  the  counter. 
At  a  counter. 

Back  of  the  counter  by  the  telephone. 
What  did  you  say  then  to  Kelley  after  you 
exchanged  greetings?  [88] 

A.     I  told  him  I  wanted  to  make   a  purchase, 
start  purchasing  some  more  stuff  from  him. 
The  Court:    Was  that  the  first  thing  you  said? 
The  Witness:    No,  it  wasn't.  After  we  exchanged 
greetings,  he  told  me  he  hadn't  seen  me  around  in 
quite  a  while,  and  I  told  him  I  hadn't  been  around. 
The    Court:      Did   he    ask   you   what   you   were 
doing  ? 

The  Witness:    He  didn't. 

The  Court:     So  after  you  exchanged  greetings, 
you  began  the  conversation  by  saying  you  wanted 
to  buy  some  stuff? 
The  Witness :    I  did. 

Mr.  Neblett:  Excuse  me,  your  Honor.  May  I 
confer  with  my  associate? 

The  Court:  It  is  time  to  take  our  afternoon  re- 
cess. You  know  the  one  that  works  the  hardest 
around  here  is  the  reporter.  He  has  to  keep  busy  all 
the  time.  He  needs  a  little  rest.  We  will  now  recess 
until  10  minutes  after  3:00. 
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(Recess.) 

Q.  (By  Mr.  Neblett) :  When  we  left  ou  you 
Avere  just  saying  that  you  had  i:)assed  the  time  of 
day  with  Kellej^  You  hadn't  seen  him  since  about 
February  1954,  and  now  it  is  August  22,  1955,  we 
are  discussing.  Did  I  understand  you  to  say  in  an- 
swer to  the  court's  question  that  you  were  the  one 
who  ])rought  u])  the  question  of  stuff  with  Kelley? 

A.     I  was.  [89] 

Q.     Just  what  did  you  say? 

Mr.  Jensen:  I  am  a  little  lost,  your  Honor.  May 
we  have  the  time  of  this  conversation? 

Mr.  Neblett:     August  22,  1955. 

The  Court:     The  first  time  he  went  down  there. 

Mr.  Jensen:    All  right. 

Q.  (By  Mr.  Neblett) :  Just  what  did  you  say  to 
Xelley  after  you  passed  the  time  of  day  and  you 
brought  up  the  question  of  stuff,  what  did  you  say 
about  stuff? 

A.  I  told  him  I  wanted  to  make  a  purchase,  and 
he  replied  that  there  wasn't  anything  in  commission 
at  that  time  for  about  a  week,  that  if  I  had  been 
around  about  a  week 

Q.  Now^,  I  am  not  asking  you  what  he  said.  I  am 
asking  you  what  you  said.  You  said  you  wanted 
to  make  a  purchase  of  stuff,  is  that  right? 

A.     I  did. 

Q.  Did  you  tell  him  v\'hen  you  wanted  to  pur- 
chase it?  A.     Y^es,  I  did. 

Q.  When  did  you  tell  him  you  wanted  to  pur- 
chase it,  at  what  time? 
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A.  There  wasn't  any  exact  time  set,  because  we 
had  a  conversation  in  between. 

The  Court :  Was  there  any  discussion  as  to  price  ? 
Did  you  just  go  in  and  say,  "I  want  to  buy  stuff"? 
Did  you  ask  what  the  price  was,  anything  like  that  ? 

The  Witness:  No,  there  wasn't  any  discussion 
of  any  price. 

Q.  (By  Mr.  Neblett) :  Did  Kelley  say  to  you 
that  he  was  not  in  the  business  and  didn't  want  to 
have  anything  to  do  with  you  or  stuff  either,  didn't 
he  say  that  to  you?  A.     He  did  not. 

The  Court:  May  I  inquire?  You  go  into  this 
establishment.  Was  there  anybody  else  there  besides 
Kelley? 

The  Witness:    Nobody  else. 

The  Court :    Just  the  two  of  you  ? 

The  Witness:    Just  the  two  of  us. 

Q.  (By  Mr.  Neblett)  :  You  left  after  a  while. 
Where  did  you  meet  the  officers  after  you  left,  if 
you  did  meet  them? 

A.    In  Mr.  Richards'  house. 

Q.    You  joined  them  back  there?  A.     I  did. 

Q.  Were  they  still  parked  up  on  the  street  when 
you  left,  or  did  you  see  them? 

A.  Deputy  Farrington  got  out  of  the  car,  and 
also  Agent  Richards  got  out  of  the  car  and  passed 
the  shop  while  I  was  talking  to  Mr.  Kelley. 

The  Court:    You  mean  they  were  walking? 

The  Witness:     They  were. 

Q.     (By  Mr.   Neblett):     What  is   the   situation 
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there?  Are  there   open  windows  in  the  La  Jolla 

cleaning  shop?  [91]  A.     It  is. 

Q.     I  mean  big  windows?  A.     It  is. 

Q.     So  you  can  see  out?  A.    Yes. 

Q.     Is  it  a  one-room  establishment? 

A.    It  is. 

Q.     It  has  a  desk  up  in  front?  A.     Yes. 

Q.  Did  you  see  them  go  by,  Farrington  and 
Richards?  A.     I  did. 

Q.  Did  you  notice  w-hether  they  looked  in  or 
not?  A.     I  did. 

Q.     Did  they  look  in?  A.     They  did. 

Q.  Did  they  hesitate  or  stop  in  front  of  the 
cleaning  shop?  A.     No,  they  did  not. 

Q.  And  you  didn't  see  them  again  until  you  got 
back  to  Mr.  Richards'  house? 

A.     That's  right. 

Q.  So  when  you  went  back,  you  told  them  Kelley 
had  said  to  you  he  couldn't  furnish  it  at  that  time? 
Did  you  tell  them  that?  A.     I  did.  [92] 

Q.  And  you  told  them  that  no  mention  was 
made  of  price  or  anything?  A.     I  did. 

Q.  Did  you  tell  them  you  were  going  to  see 
Rayson  then?  A.     No,  I  did  not. 

Q.  What  did  you  tell  them  about  Rayson  at  that 
time? 

A.  Well,  prior  to  me  leaving  the  La  Jolla  Clean- 
ers, I  had  a  conversalfion  wdth  Mr.  Kelley. 

Q.    I  know  that. 

A.  I  never  did  give  you  the  conversation.  I  never 
did  tell  you  the  conversation,  the  conversation  I  had. 
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Q.     You  never  did  what? 

A.  You  never  did  ask  me  the  conversation  I  had, 
because  that  is  where  Ray  son's  name  was  brought 
in. 

Q.  I  know  that.  I  haven't  forgotten  anything. 
TThat  did  the  officers  promise  to  give  you  if  you 
could  get  Kelley  to  sell  you,  or  tell  you  where  you 
could  buy  some  narcotics? 

A.     They  did  not  promise  me  anything. 

Q.  You  just  did  that  for  the  service  of  the  gov- 
ermnent,  is  that  right?  A.    Yes. 

Q.    When  was  the  next  time  that  you  saw  Kelley? 

A.     On  the  13th  of  September. 

Q.  13tli  of  September.  What  was  the  occasion  of 
your  going  there  that  time?  Did  you  have  a  con- 
versation with  the  [93]  officers  prior  to  your  going 
to  Kelley  on  the  13th?  A.     I  had. 

Q.  What  did  you  tell  the  officers  as  the  reason 
for  your  going  back  the  second  time? 

Mr.  Jensen:  I  am  going  to  object  to  that,  your 
Honor.  If  we  are  going  to  have  the  conversation, 
we  better  have  it  all,  not  piecemeal. 

Mr.  Neblett:  I  think  I  can  ask  on  cross  ex- 
amination leading  questions,  can't  I,  your  Honor. 

The  Court:     Overruled. 

Q.  (By  Mr.  Neblett)  :  What  reason  did  you  state 
to  the  officers  on  September  13th  why  you  were 
going  back  to  see  Kelley  again  ? 

Mr.  Jensen:  I  will  object  to  that  as  calling  for 
a  conclusion.  There  is  no  evidence  at  this  time  that 
he  wanted  to  go  back  to  see  them  again. 
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The  Court:  Hasn't  he  testified  he  went  back  to 
the  La  JoHa  Cleaners  on  the  13th? 

Mr.  Jensen :    Yes,  he  has,  yoiir  Honor. 

The  Court:  Objection  overruled.  Read  the  ques- 
tion. 

(Question  read.) 

The  Witness:  It  was  a  conversation  from  the 
first  meeting  of  Mr.  Kelley  that  caused  me  to  go 
])aek  that  hasn't  b(>en  brought  out,  that  you  didn't 
ask  me  the  conversation.  Then  I  could  explain  it 
and  tell  you  what  was  the  reason.   [94] 

Q.  (By  Mr.  Neblett) :  You  didn't  say  anything 
to  the  officers  then  about  going  back  a  second  time, 
did  you? 

A.  Well,  on  the  first  occasion  I  had  made  ar- 
rangements. 

Q.  I  am  not  asking  you  that.  You  certainly  can 
remember  this  if  your  memory  is — well,  I  withdraw 
that  part  of  it.  I  won't  argue  with  the  mtness.  Ex- 
cuse me,  your  Honor.  I  mil  ask  it  this  way. 

From  what  location  did  you  leave  to  go  to  Kelley's 
cleaning  shop  on  September  13,  1955? 

A.     From  Mr.  Richards'  house. 

Q.  Mr.  Richards'  house.  How  long  were  you  at 
Mr.  Richards'  house  that  morning? 

A.     Oh,  maybe  about  an  hour  before. 

Q.  All  hour.  Did  you  have  any  conversation  with 
Mr.  Richards  that  morning?  A.     Yes,  we  did. 

Q.  Was  anyone  else  present  besides  Mr.  Rich- 
ards and  yourself?  A.    Yes. 

Q.    Who? 
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A.  Deputy  Farrington,  Sergeant  Landry,  and 
Deputy  Stoups. 

Q.  What  was  said  about  your  going  back  to 
Kelley  that  morning,  or  on  that  day,  I  won't  say 
morning?  [95] 

A.  I  went  back  to  tell  him  that  I  hadn't  re- 
ceived the  telephone  call  from  Rayson. 

Q.  I  know,  but  what  did  you  say  to  the  officers 
at  Mr.  Eichards'  house  and  what  did  they  say  to 
you  about  your  going  back  to  see  Kelley?  Did  you 
just  take  off  and  drive  over  to  Kelley 's  and  didn't 
tell  anybody  about  it?  A.     No,  I  did  not. 

Q.     Did  the  officers  follow  you  the  second  time? 

A.     They  did. 

Q.  What  did  you  say  about  it?  You  said  some- 
thing, didn't  you? 

A.  Yes,  that  I  was  going  probably  to  make  a 
purchase  of  the  narcotics. 

Q.  You  were  going  to  see  Mr.  Kelley  to  make 
a  purchase  of  narcotics?  A.    Yes. 

Q.  Did  you  use  the  word  "Kelley"  or  "Going  to 
see  Kelley"?  A.    I  did. 

Q.     Or  did  you  use  the  words  "old  man"? 

A.     I  used  the  word  "Kelley"  to  the  officers. 

Q.  Wliat  did  you  say  to  the  officers  as  to  an 
arrangement,  if  any,  you  had  to  purchase  the  nar- 
cotics from  Kelley  on  September  13th?  Did  you 
tell  them  anything  about  what  arrangement  you 
had,  if  any?  [96] 

A.     I  beg  your  pardon  ?  I  didn't  understand  that. 

Q.     Did  you  tell   the   officers   at   Mr.   Richards' 
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liouse  on  September  13,  1955,  that  yon  liad  some 
sort  of  an  arrangement  to  pnrchase  narcotics  from 
Kelley  on  that  day?  A.     No,  I  didn't. 

Q.  What  did  yon  say  al)ont  ])nrcliasin,G^  the  nar- 
cotics? 

A.  Since  I  was  working  on  the  case  ])cfore 
that,  it  hasn't  ])een  brought  out  that  Mr.  Kelley  told 
me  that  he  was  going  to  have — did  Rayson  know 
how^  to  get  in  touch  with  me,  and  I  told  him  yes, 
and  I  never  did  get  in  touch  with  Rayson,  and  that 
was  my  reason  for  going  back  to  Mr.  Kellay. 

Q.     Did  you  tell  the  officers  that? 

A.    I  did. 

Q.  You  hadn't  heard  from  Kelley  at  all  between 
August  22  and  September  13  when  you  went  back, 
had  you?  A.     No. 

Q.  You  had  no  communication  with  him  what- 
ever, is  that  right?  A.     I  hadn't. 

Q.  So  you  went  back  on  September  13  and  asked 
Kelley  what  the  trouble  was,  is  that  right? 

A.     Yes. 

Q.  Did  you  tell  the  officers  you  were  going  to 
do  that?  A.     I  did. 

Q.  You  were  going  back  to  find  out  what  the 
trouble  was?  [97]  A.     I  did. 

Q.  Did  Kelley  at  any  time  prior  to  September 
13th  give  you  a  telephone  number  where  Rayson 
could  be  reached?  A.     No,  he  never. 

Q.     He  did  not?  A.     No. 

Q.  Did  you  give  Kelley  a  nmnber  where  Rayson 
could  reach  you? 
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A.     On  the  second  occasion,  I  did. 

Q.     I  said,  did  you  give  Mm  that  nmnber? 

A.     I  did. 

Q.    What  number  did  you  give  him? 

A.     Pleasant  1-1648. 

Q.     That  is  Mr.  Richards'  home  number,  is  if? 

A.     That's  right. 

Q.  So  you  never  heard  from  Rayson  at  all,  did 
you,  between  August  22  and  September  131 

A.     I  didn't. 

Q.    Nor  Kelley?  A.    No. 

Q.  You  went  back  then  to  see  if  you  couldn't 
buy  from  or  get  from  Kelley  or  get  Kelley  to  set 
it  up  for  you,  is  that  what  you  went  back  for? 

A.    Yes. 

Q.  Then  you  were  trying  to  get  Kelley  to  set 
up  a  sale  [98]  for  you,  were  you  not,  or  a  buy  from 
him,  or  get  him  to  set  up  a  sale,  is  that  what  you 
were  trying  to  do? 

A.  All  my  contacts,  I  made  them  through  Mr. 
Kelley,  and  he  arranged  it  for  someone  to  call 

Q.  Then  you  went  to  Kelley  and  asked  him  to 
arrange  it?  A.     That's  right. 

Q.  Without  some  prompting  from  Kelley.  You 
never  heard  from  Kelley  until  you  first  went  there  ? 
He  didn't  ask  you  to  come  or  say  anything  about 
it,  is  that  right?  A.     That's  right. 

Q.  You  went  back  on  the  second  time.  Did  you 
see  Kelley?  A.     I  did. 

Q.    Did  the  officers  follow  you  the  second  time? 

A.    Yes,  sir. 

Q.    Where  did  they  stop  the  second  time? 
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A.  On  tlie  second  occasion,  Deputy  Farrington 
drove  in  front  of  me  and  Sergeant  Landry  and 
Agent  Richards  were  ])ehind  the  car  I  was  driving. 

Q.  Where  did  this  officer  who  was  in  front  of 
you  park,  or  did  you  see  him  park? 

A.    I  did. 

Q.     "Where  did  he  park? 

A.  He  parked  in  front  of  me  in  the  next  block, 
which  would  be  between  Gladys  and  Ceres.  [99] 

Q.    At  least  a  block  away,  was  he? 

A.     A  very  short  block. 

Q.  I  mean  was  it  a  couple  of  hundred  feet  away 
or  more?  A.     It  was. 

Q.     Where  did  the  officers  park? 

A.     On  Sixth  Street  and  Towne. 

Q.     How  far  away? 

A.  About  the  same  distance  that  they  had 
parked  before. 

Q.     Two  or  three  hundred  feet  away? 

A.     Yes. 

Q.     In  the  rear?  A.    Yes. 

Q.  Did  any  of  them  come  out  and  come  down 
and  stand  near  you  when  you  were  talking  to 
Kelley? 

A.  No.  I  was  on  the  inside  talking  to  Kelley, 
and  had  observed  the  officers. 

Q.  I  thought  you  said  this  morning  you  saw 
him  on  the  street  and  did  not  go  inside  for  the 
second  conversation,  is  that  right? 

Mr.  Jensen:  I  object  to  that.  That  is  not  the 
record. 
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Mr.  Neblett:    He  can  say  whether  or  not  it  was. 

The  Court:    Overruled. 

The  Witness:  No,  it  was  the  third  time  I  went 
down  to  see  him  he  was  on  the  sidewalk. 

Q.  (By  Mr.  Neblett):  Tell  us  what  happened 
the  second  [100]  time  you  went.  I  am  sorry  if  I 
made  a  mistake.  I  did  not  intend  to  make  one  if  I 
could  help  it. 

A.     I  told  Mr.  Kelley 

Q.    You  went  in  the  cleaning  shop  again? 

A.    I  did. 

Q.  And  was  Kelley  sitting  at  the  same  place  be- 
hind the  desk?  A.    He  was  standing. 

Q.     This  tune  he  was  standing  up? 

A.    Yes,  he  was. 

Q.    What  did  you  say  to  Kelley  this  time? 

The  Court:  Just  a  minute.  Was  there  anybody 
else  present  besides  you  and  Kelley? 

The  Witness:    There  wasn't  anybody  else. 

The  Court:    Just  the  two  of  you? 

The  Witness:    Just  the  two  of  us. 

Q.  (By  Mr.  Neblett) :  The  officers  were  two  or 
three  hundred  feet  away,  weren't  they,  both  cars 
of  them?  A.     They  were. 

Q.    When  you  went  in  ?  A.     They  were. 

Q.  No  officer  was  ever  present  when  you  and 
Kelley  were  talking  on  any  of  these  occasions,  is 
that  right?  A.     That's  right. 

Q.     And  no  one  else  was  present?  [101] 

A.    No  one  else. 

Q.    You  walked  in  that  morning  and  you  said, 
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"Good  morning,  Kelley,"  or  something  to  that  ef- 
fect? 

A.  He  was  on  the  teleplione.  He  was  talking  on 
the  telephone  when  I  walked  in. 

Q.  When  he  got  off  the  telephone,  what  did  you 
say? 

A.  After  I  spoke  to  him,  I  told  him  that  Rayson 
hadn't  got  in  touch  wth  me,  and  he  told  me  that 

Q.  Wait  a  minute.  I  want  to  know  what  you 
said.  What  did  you  say"? 

A.  I  told  him  that  Rayson  hadn't  got  in  touch 
with  me. 

Q.  Didn't  you  ask  him  to  get  hold  of  Rayson 
and  have  him  get  in  touch  with  you*? 

A.     I  don't  recall  that. 

Q.  What  did  you  say  about  Rayson  getting  in 
touch  with  you?  Did  you  only  say  he  had  not  called 
or  got  in  touch  mth  you,  is  that  what  you  said? 

A.     No,  that  wasn't  all. 

Q.     What  else  did  you  say? 

A.  I  told  him  he  had  never  contacted  me,  and 
then  Mr.  Kelley  interrupted  me  and  told  me  that 
Rayson  had  told  him  that  he  had  seen  me 

Q.  I  didn't  ask  you  that.  I  move  to  strike  that 
out  as  not  responsive. 

The  Court:    It  may  go  out.  [102] 

Q.  (By  Mr.  Neblett)  :  I  asked  you  only  for  what 
you  said.  Have  you  told  us  all  that  you  said  at  this 
conversation  with  Mr.  Kelley? 

A.    No,  I  haven't  told  you  all. 
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Q.  What  else  did  you  say?  I  don't  want  any- 
thing he  said.  I  want  to  know  what  you  said. 

Mr.  Jensen:  Your  Honor,  I  am  going  to  object 
to  this.  It  is  manifestly  unfair  to  request  the  witness 
to  give  just  one  side  of  a  conversation. 

The  Court :  I  am  sorry,  but  this  is  cross  examina- 
tion. He  can  ask  for  part  of  the  conversation  on 
cross  examination.  He  is  asking  what  this  witness 
said,  and  if  he  can  remember,  he  should  testify. 

Mr.  Jensen:  Without  respect  to  any  of  the  re- 
plies that  were  made? 

The  Court:     Objection  overruled. 

Q.  (By  Mr.  Neblett)  :  Tell  us  all  that  you  said  to 
Mr.  Kelley  at  the  meeting  at  his  cleaning  shop  on 
September  13,  1955. 

A.  I  told  him  that  I  was  still  interested  in  the 
deal,  and  I  gave  him  a  number  for  him  to  have 
someone  to  contact  me. 

The  Court :  Just  a  minute.  You  gave  him  a  num- 
ber to  have  someone  contact  you.  Did  you  give  him 
a  number  to  haA^e  Kelley  contact  you? 

The  Witness:    I  gave  the  nmnber  to  Mr.  Kelley. 

The  Court:  For  Mr.  Kelley  to  contact  you  or 
somebody  else  to  contact  you? 

The  Witness:  Your  Honor,  in  pre-arrangement 
he  had  always  taken  the  number  and  had  someone 
else  to  contact  me. 

The  Court:    All  right. 

Q.  (By  Mr.  Neblett) :  Is  that  all  that  you  said 
at  this  meeting  to  Mr.  Kelley? 

A.     That's  all  I  recall. 
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Q.  All  you  recall  at  this  time.  When  you  left 
the  cleaning  shop  on  that  day,  did  you  return  to  Mr. 
Richards'  house?  A.     I  did. 

Q.  Was  this  in  the  morning  or  evening  or  after- 
noon ?  I  have  forgotten.  Would  you  say  this  conver- 
sation was  in  the  morning  or  afternoon  on  Sep- 
tember 13?  A.     It  was  in  the  morning. 

Q.     In  the  morning?  A.     Around  noon. 

Q.  Around  noon.  You  know  the  defendant  Eu- 
gene Rayson,  don't  you?  A.     I  do. 

Q.    When  Avas  the  first  time  you  met  him? 

A.     1953. 

Q.  You  said  he  was  introduced  to  you  by  some 
w^oman?  A.     No,  I  didn't.  [104] 

Q.  What  did  you  say  about  that?  I  have  for- 
gotten. 

A.  He  called  me  and  told  me  that  Mr.  Kelley 
liad  given  him  a  number  to  call. 

The  Court:    In  1953,  we  are  talking  about? 

The  Witness:  Judge,  your  Honor,  he  asked  me 
the  question,  w^hen  did  I  ever  meet  Rayson. 

The  Court:  And  you  said  you  first  met  him  in 
1953. 

The  Witness:    Yes. 

The  Court :  All  right.  That  is  what  we  are  trying 
to  find  out.  How  did  you  meet  him  in  1953? 

The  Witness :  On  one  transaction  that  I  had  with 
him  through  Mr.  Kelley. 

Q.  (By  Mr.  Neblett) :  Do  you  recall  who  intro- 
duced you  to  Rayson? 

A.    No,  I  can't  recall. 
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Q.    Do  you  know  where  you  met  him? 

A.  I  had  seen  him  around  numerous  times,  just 
passed  by  him. 

Q.  You  didn't  get  out  of  the  penitentiary  until 
what  month  in  1953  ?  A.     April. 

Q.  You  had  seen  him  around  after  April  1953, 
had  you  not?  A.     I  had. 

Q.  After  you  met  Rayson  the  first  tune,  did  you 
see  him  [105]  very  often?  A.     I  did. 

Q.  Where  did  you  see  him?  Just  generally  now. 
I  know  you  can't  pin  it  all  down. 

A.  Fifth  and  Stanford.  He  was  running  a  game, 
a  gambling  game  there. 

Q.    A  what?  A.     Fifth   and   Stanford. 

Q.  Fifth  and  Stanford.  What  location  is  that  in 
the  city?  I  don't  know  where  that  is. 

A.  The  next  block  from  the  La  Jolla  Cleaners, 
exactly  one  block. 

Q.     Fifth  and  Stanford? 

A.    Fifth  and  Stanford. 

Q.     What  is  that?  Is  there  a  cafe  there? 

A.  There  are  numerous  places  there,  cafes,  pool 
halls,  hotels. 

Q.  Well,  it  doesn't  matter.  You  saw  him  around 
there?  A.    I  did. 

Q.  When  were  you  contacted  by  Rayson,  or  Ray- 
son contacted  by  you  after  September  13th?  You 
saw  Kelley  on  September  13th.  When  did  you  next 
hear  from  Rayson  after  September  15,  1955? 

A.     The  next  morning. 

Q.     September  14?  [106] 
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A.     That's  right,  yes,  sir. 

Q.     Where  did  he  call  you? 

A.     At  Agent  Richards'  house. 

Q.  At  Agent  Richards'  mnnber'?  You  had  given 
that  nmnber  to  Rayson  at  some  time? 

A.     No,  I  didn't. 

Q.     To  whom  did  you  give  the  number? 

A.     Mr.  Kelley. 

Q.     When  did  you  give  him  the  number? 

A.     On  the  13th. 

Q.  Rayson  called  you  in  the  morning,  you  say, 
of  the  14th?  A.     He  did. 

Q.  What  did  Rayson  say  when  he  called  you 
that  morning? 

A.  He  told  me  that  the  old  man  had  told  him  to 
get  in  touch  with  me,  that  I  wanted  to  see  him. 

Q.  And  you  said  this  morning  by  "the  old  man," 
that  that  meant  Kelley,  is  that  right? 

A.     That's  right. 

Q.     What  did  you  say  to  Rayson? 

A.     I  told  him  yes,  that  I  wanted  to  see  him. 

Q.  Did  you  say  anything  else  except  you  wanted 
to  see  him?  A.     I  don't  recall. 

Q.  You  are  certain  you  didn't  say  anything 
else  in  this  [107]  conversation  in  the  morning  ex- 
cept you  wanted  to  see  Rayson,  is  that  right? 

A.  I  said  I  wanted  to  see  him  because  I  wanted 
to  make  a  purchase  of  some  stuff. 

Q.     You  told  him  that  over  the  telephone? 

A.    I  did. 

Q.     Were  you  the  first  one  that  brought  up  the 
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purchase  of  stuff  from  Rayson,  or  did  he  bring  it 

up  first?  A.    I  was. 

Q.    You  were  the  first  one  to  mention  if? 

A.    I  was. 

Q.    Did  you  make  an  appointment  to  meet  Ray- 
son  somewhere  that  day?  A.     I  did. 

Q.     Where  was  that? 

A.    At  58th  and  Hoover. 

Q.    Did  you  meet  him?  A.    I  did. 

Q.    What  time  of  day? 

A.     It  was  aromid  11:00  o'clock,  I  would  say. 

Q.     In  the  morning? 

A.  In  between  10:00  and  11:00.  It  was  between 
10:00  a.m.,  and  11:00  a.m. 

Q.    Were  you  in  your  car?  A.    I  was.  [108] 

Q.    Was  Rayson  in  his  car?  A.    He  was. 

Q.    Did  you  park  on  the  same  side  of  the  street? 

A.    I  was  parked  there  when  he  drove  up. 

Q.  Did  he  drive  irp  on  the  side  of  you,  or  did 
he  get  out? 

A.  He  drove  up  beside  me,  in  front  of  me  about 
30  feet,  in  front  of  me. 

Q.    And  parked  and  got  out? 

A.  No,  he  did  not.  I  pulled  up  behind  him  and 
he  pulled  off  and  beckoned  me  aroimd  the  corner 
and  made  a  right  turn  on  57th  Street  and  proceeded 
half  way  the  block,  where  he  parked  and  I  parked 
behind  him,  and  he  got  out  of  his  car  and  came 
back  and  got  in  the  car  with  me. 

Q.  To  digress  for  a  minute,  I  ask  you  if  at  these 
conversations  you  had  with  Kelley  on  the  22nd  of 
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August  1955  and  the  13th  of  September  1955,  did 
you  have  a  bug  or  microphone  on  your  body  when 
you  were  discussing  these  questions  witli  liim? 

A.  I  had  one  on  the  second  occasion  that  I 
talked. 

Q.     Talked  to  Kelley?  A.     To  Mr.  Kelley. 

Q.  You  didn't  have  one  on  the  first  occasion, 
did  you?  A.     I  didn't. 

Q.     How  were  you  wired  for  sound,  so  to  speak? 

A.  I  had  a  Minifon  placed  on  my  person.  It  w^as 
a  little  [109]  microphone  that  runs  up  here  under 
my  shirt. 

Q.  Was  it  a  recording  device  or  was  it  a  send- 
ing device?  A.     I  don't  miderstand. 

Q.  A  recording"  device  would  record  it  right 
there.  Was  that  the  kind?  A.     It  was. 

Q.  It  was  not  a  sending  device,  was  it?  For  in- 
stance, Avhat  I  mean  by  a  sending  device  is  such  a 
thing  as  a  loud  speaker  that  puts  your  voice  out  and 
it  is  picked  up  by  another  instrument  somewhere 
else.  Was  it  that  type?  A.     It  was  not. 

Q.  What  I  mean  by  a  recording  device  is  it  has 
a  tape  or  wire  and  records  it  right  on  your  person 
when  it  takes  it. 

A.    It  was  a  recording  device. 

Q.    Wliich  one  was  it? 

A.     It  w^as  a  recording  device. 

Q.  Did  you  have  that  on  at  any  of  your  con- 
versations with  Rayson?  A.     I  did. 

Q.    Which  ones? 
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A.  At  the  meeting  when  he  picked  up  the  money 
on  the  14th. 

Q.     Is  that  the  only  time? 

A.     That  is  the  only  time.  [110] 

Q.  You  mean  when  he  picked  up  the  money,  that 
was  the  time  you  gave  him  $700?  A.    Yes. 

Q.  What  did  you  say  to  Ray  son  when  you  met 
him  at  58th  and  Hoover  on  the  14th  ? 

A.  After  I  followed  his  car  on  57th  Street,  he 
got  out  of  his  car  and  entered  my  car.  I  told  him 
I  wanted  to  purchase  two  ounces  of  heroin. 

Q.  There  were  no  devices,  sending  devices  or 
recording  devices  in  your  car,  were  there? 

A.     No,  there  was  not. 

Q.  You  didn't  have  one  on  that  day  you  met 
him  at  58th  and  drove  around  the  corner  and  he  got 
in  your  car? 

A.    Not  at  that  time,  I  didn't  have. 

Q.     At  that  time? 

A.     Not  at  that  time. 

Q.     In  that  conversation  you  didn't  have  it? 

A.     I  didn't  have  it,  that's  right. 

Q.  What  did  you  say  to  Ray  son  when  he  got  in 
the  car  with  you? 

A.  I  asked  him,  had  the  old  man  told  him  what 
I  wanted.  He  told  me  he  said  to  contact  me,  for  him 
to  contact  me,  and  I  told  him  that  I  wanted  to  pur- 
chase two  ounces. 

Q.     Raise  your  voice  a  little  bit,  please. 

A.  He  told  me  that  Mr.  Kelley  had  told  him  to 
contact  [111]  me. 
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Q.  I  asked  you  what  you  said  to  him.  Did  you 
say  to  him  Mr.  Kelley  had  told  you,  Fletcher,  to 
contact  Rayson?  A.     No,  I  didn't  say  that. 

Q.  What  did  you  say  to  him?  You  nnist  have 
said  something. 

A.  I  asked  had  the  old  man  told  him  to  contact 
me  and  what  I  wanted. 

Q.     What  did  you  tell  him  you  wanted? 

A.     Two  ounces  of  heroin. 

Q.  Did  you  say  what  you  would  pay  for  it  at 
that  time? 

A.  No.  I  didn't  tell  him  what  I  would  pay  for  it. 
He  told  me  what  it  would  cost  me. 

Q.  What  did  you  tell  him  you  would  be  willing 
to  pay  for  it,  if  anything? 

A.  His  price  was  $350,  and  I  told  him  it  v/as 
okay  with  me. 

Q.     $350  an  ounce?  A.    Yes. 

Q.  You  told  him  that  price  of  $350  an  ounce 
was  okay  w^ith  you  ?  A.     Yes. 

Q.     Then  where  did  you  go  from  there? 

A.     I  went  back  to  Agent  Richards'  house. 

Q.  Then  you  got  a  telephone  call  later  on.  When 
did  [112]  you  next  happen  to  hear  from  Rayson 
after  that?  A.     At  6:30. 

Q.     In  the  evening?  A.     That's  right. 

Q.  What  did  he  do?  Call  you  at  this  telephone 
number  at  Mr.  Richards'  home? 

A.     He  did. 

Q.     Who  was  there  at  that  time? 
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A.  Agent  Richards  and  Deputy  Farrington  and 
Deputy  Stoups. 

Q.     And  Rayson  talked  to  you  on  the  telephone? 

A.     He  did. 

Q.  Was  there  any  recording  device  at  that  meet- 
ing on  the  telephone?  A.     There  was. 

Q.     How  was  it  set  up? 

Mr.  Jensen:  I  am  going  to  object  to  that,  your 
Honor,  as  asking  for  information  not  shown  within 
the  knowledge  of  this  witness. 

The  Court:  If  he  doesn't  know,  he  can  say  so. 
Objection  overruled. 

The  Witness:    It  was. 

The  Court :    The  question  was,  how  was  it  set  up  ? 

The  Witness:  To  the  telephone,  to  the  part  I 
had,  the  receiving  part  of  the  telex)hone.  [113] 

The  Court:  You  told  us  on  direct  examination 
that  you  held  the  receiver  up  so  that  somebody  else 
could  hear. 

The  Witness :    I  did. 

The  Court:  You  didn't  tell  us  anything  about 
this  recording  device. 

The  Witness:    I  didn't. 

The  Court:  Where  did  the  recording  device  take 
off  from?  Did  it  take  off  from  the  receiver  or  from 
the  instrument  itself  or  from  the  telephone  wires? 

The  Witness:  It  was  a  piece  something  like  a 
piece  of  rubber  placed  on  the  telephone  and  it  was 
to  this  machine. 

The  Court:    To  the  machine? 

The  Witness:    To  the  recorder. 
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Q.  (By  Mr.  Noblctt)  :  Was  ilio  wliol(>  ronvorsa- 
tioii  between  you  and  Raysoii  at  that  time  taken 
on  this  reeordinn-  (h'viee,  or  whatever  you  call  it? 
Was  it  all  taken  down'?  A.     Tt  was. 

Q.     The  entire  conversation? 
A.     All  of  the  conversation  that  date. 
Q.     Who  answered  the  telephone?  Did  yon   cin- 
swerit?  A.     I  answered  it. 

Q.     When  it  rang?  A.     I  did. 

Q.  Were  there  any  other  telephone  calls  had 
dnrinc^  iho  afternoon?  I  mean  jnst  personal  calls 
that  came  in?  Did  you  [114]  answer  the  telephone 
every  time?  A.     I  did. 

Q.  What  did  you  say  to  Rayson  at  this  time 
when  you  said  he  telephoned  to  you  at  Mr.  Richards' 
house  at  6:30  in  the  afternoon,  what  did  you  say 
to  Rayson? 

A,     There   was  a  question  asked   me  before  he 
asked  me  was  I  ready,  and  I  told  him  I  was. 
Q.     What  did  he  say  about  being  ready? 
A.     Well,  he  had  received  the  money  previous 
before  that,  you  know. 
Q.     What? 

A.  He  had  received  the  money  previous  to  that 
call  and  it  was  set  that  he  would  deliver  the  narcotic 
at  6:30,  and  he  was  calling  me  to  tell  me  where  they 

was  and  where  I  could 

Q.     To  come  back  to  the  money,  I  omitted  that. 
When  was  this  money  passed  from  you  to  Rayson? 
A.     That  was  passed  on  the  second  occasion  I  had 
of  meeting  Rayson  that  day. 
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Q.     50th  and  Hoover'? 

A.     No.  58th  and  Main. 

Q.  I  had  not  covered  that  conversation.  You  met 
him  at  58th  and  Main  after  you  had  met  him  at 
Hoover  Street  placed  A.    Yes. 

Q.  At  that  time  you  handed  him  $700  at  58th  and 
Main?  [115]  A.     I  did. 

Q.     Were  you  in  his  car  or  in  your  car? 

A.  He  got  out  of  his  car  and  got  in  mine.  That 
was  in  mine. 

Q.     Was  your  car  wired  for  sound  at  that  time? 

A.    No,  it  was  not. 

Q.  Hid  you  have  on  a  recording  device,  on  your 
person?  A.    I  did. 

Q.     On  that  day  when  the  money  was  passed? 

A.     I  did. 

Q.  What  did  you  say,  if  you  recall,  about  the 
$700? 

A.  I  asked  him  what  did  the  old  man  say  about 
giving  me  a  better  deal,  and  he  told  me  if  I  would 
buy  more  than  two,  I  could  get  the  same  deal  I  had 
been  getting  before. 

Q.  Where  were  the  officers  when  you  were  at 
this  58th  and  Main  meeting? 

A.    Parked  just  ahead  of  me. 
Where  ? 
Parked  just  ahead  of  me  on  the  opposite 


Q 

A 

side 

Q 

A 

Q 


How  far  ahead  of  you? 

I  would  say  about  300  yards. 

How  close  ?  A.    About  300  yards. 
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Q.  About  300  yards.  You  couldn't  even  see  them 
from  where  you  were,  could  you?   [116] 

A.     I  could. 

Q.  Weren't  there  any  cars  parked  in  between  or 
anything?  A.     Not  that  I  recall. 

Q.  This  recording  device  that  you  had  on  at 
58tli  and  Main,  when  you  say  you  delivered  the 
$700  to  Ray  son,  was  that  the  same  recording  device 
you  had  on  in  Kelley's  place?  A.     It  was. 

Q.     It  was  a  tape  recorder,  was  it? 

A.     It  was. 

Q.     Where  did  you  go  from  58th  and  Main? 

A.    Back  to  Agent  Richards'  house. 

Q.  Before  you  w^ent  to  58th  and  Main  from  Mr. 
Richards'  house,  do  I  understand  you  correctly  to 
say  you  were  given  $860? 

A.     That's  right. 

Q.     Why  $860?  A.     I  don't  know. 

Q.  Didn't  you  have  any  idea  w^hat  you  had  to 
pay  for  the  stuff  ?  A.     I  did. 

Q.     How  much  were  you  going  to  pay  for  it? 

A.     $350  an  ounce. 

Q.     You  were  supposed  to  get  tw^o  ounces? 

A.     I  was. 

Q.     That  is  $700,  isn't  it? 

A.     That's  right.  [117] 

Q.  You  say  the  officers  searched  you  before  you 
went  over  to  see  Rayson?  A.     They  did. 

Q.  And  you  said  this  morning  they  didn't  search 
you  when  you  came  back,  didn't  you? 

A.    They  didn't. 
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Q.    Did  they  search  you  when  you  came  back? 

A.     They  did  not. 

Q.  They  searched  you  when  you  went  over  to 
see  if  you  had  money? 

A.  On  various  occasions  I  have  made  arrange- 
ments with  Kayson,  he  would  sometimes  bring  the 
package  or  tell  me  where  I  could  pick  it  up.  We 
didn't  know  just  how  that  deal  was  going  to  work 
out,  whether  he  had  brought  it  with  him. 

Q.     You  left  Mr.  Richards'  house  with  $860? 

A.     I  did. 

Q.  You  say  you  gave  $700  to  Kelley  at  58th  and 
Main,  wasn't  it?  I  mean  Rayson.  Pardon  me.  You 
gave  $700  to  Rayson  at  58th  and  Main  and  then 
you  went  back  to  Mr.  Richards'  house  and  you  gave 
Mr.  Richards'  the  $160  back? 

A.     The  $160  back. 

Q.  Did  Mr.  Richards  search  you  to  see  whether 
you  had  the  $700  on  you?  A.     He  didn't. 

Q.  You  told  him  you  had  given  the  $700  to  Ray- 
son, is  [118]  that  right? 

A.    Rayson,  I  did. 

Q.  You  had  another  conversation  on  the  tele- 
phone later  that  day  with  Rayson,  did  you  not? 

A.     I  did. 

Q.    At  what  time  of  the  day  was  that? 

A.     6:30  that  evening. 

Q.  Was  that  conversation  recorded,  too,  on  the 
recording  device  that  you  had  at  Mr.  Richards' 
house  ?  A.    It  was. 
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Q.  Did  you  ask  Rayson,  "Where  can  I  pick  up 
the  stuff"? 

A.     No.  He  told  me  where  to  pick  it  up. 

Q.     I  said  did  you  ask  him  that. 

A.  No.  He  called,  I  answered  the  phone,  and  he 
asked  me  was  I  ready  and  I  told  him  yes  and  he 
told  me  where  to  go  to  pick  it  up. 

Q.  That  was  l^y  the  railroad  sign  you  talked 
about?  A.     Yes,  sir. 

Q.  Do  I  understand  that  all  of  the  telephone 
conversations  that  you  had  with  defendant  Rayson 
at  Mr.  Richards'  house  were  recorded? 

A.     They  were. 

Q.  All  of  them,  and  by  this  recording  device 
which  you  mentioned? 

A.     It  was.  [119] 

Mr.  Jensen:  I  think  for  the  purpose  of  clari- 
fication of  your  question,  are  you  asking  him  all  the 
conversation  on  September  14? 

Mr.  Neblett:  No.  I  would  like  to  amend  the 
question. 

The  Court:  All  of  the  conversations,  I  under- 
stood. 

Mr.  Neblett :  That's  right,  all  that  were  had  there. 

The  Witness:    That  day. 

The  Court:  Well,  now,  other  than  that  day,  all 
the  conversations  you  had  with  Rayson,  were  they 
recorded  ? 

The  Witness:    I  can't  quite  imderstand. 

The  Court:  You  had  a  conversation  on  the  14th 
of  September.  Was  that  recorded? 
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The  Witness:    It  was. 

The  Court:  You  had  another  conversation  on 
September  14th.  That  was  recorded,  was  it? 

The  Witness:  All  our  conversation  I  had  with 
him  on  September  14th  was  recorded. 

The  Court :  Every  time  Rayson  called  you  on  the 
phone,  was  that  conversation  recorded  regardless 
of  the  date  ? 

The  Witness :    No,  it  was  not. 

The  Court:    Which  dates  weren't  they  recorded? 

The  Witness:  I  called  him  previous  to  that, 
before  then. 

The  Court:     Pre\^ous  to  what? 

The  Witness:  Before  the  second  meeting,  and 
it  was  not  recorded.  [120] 

The  Court:    When  did  you  first  talk  to  Rayson? 

The  Witness:    On  the  14th. 

The  Court:    Of  August? 

The  Witness:    Of  August. 

Mr.  Jensen:  I  think  you  are  misleading  him, 
your  Honor.  It  is  the  14th  of  September. 

The  Witness:     September. 

The  Court:  All  right.  The  first  time  you  talked 
to  Rayson  was  on  the  14th  of  September. 

The  Witness:    14th  of  September. 

The  Court:  You  tell  me  on  the  14th  of  Sep- 
tember the  telephone  call  was  recorded? 

The  Witness:    All  of  the  calls  were  recorded. 

The  Court:  Then  all  the  calls  were  recorded 
when  you  talked  to  Rayson,  isn't  that  right? 

Mr.  Jensen:     Your  Honor,  I  am  sorry.  I  don't 
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mean  to  interrupt.  But  I  think  the  question  is  mis- 
leading him  because  it  creates  the  impression  that 
is  the  only  conversation  he  had  on  the  telephone. 

The  Court:  I  am  trying  to  find  out  and  he  says 
the  first  time  he  talked  to  Rayson  on  the  phone  was 
on  September  14th. 

Mr.  Jensen:    That  is  in  these  transactions,  yes. 

The  Court:  I  don't  care.  Any  transaction.  I 
asked  him  what  was  the  first  conversation  he  had 
with  Rayson  on  the  x>l^one  and  he  said  September 
14th.  That  was  at  any  time.  [121] 

Mr.  Jensen:    At  any  time  in  his  life? 

The  Court:    No.  I  mean  after  August  22nd. 

Mr.  Jensen :  Do  I  understand  your  Honor's  ques- 
tion to  be  that  was  his  first  telephone  conversation 
with  Rayson? 

The  Court :  I  am  trying  to  find  out  if  they  were 
all  recorded.  We  started  on  August  22nd.  He  just 
tells  me  the  first  telephone  call  he  had  with  Rayson 
was  September  14th. 

Is  that  correct? 

The  Witness :    That  is  correct. 

The  Court:  And  the  telephone  calls  on  that  day 
were  recorded? 

The  Witness :    That's  right. 

The  Court:  What  other  date  did  you  talk  to 
Rayson  ? 

The  Witness:    On  the  22nd  of  September. 

The  Court:    Was  that  recorded? 

The  Witness :  I  don't  recall,  your  Honor.  I  don't 
recall  whether  that  conversation  was  recorded. 
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The  Court:  That  might  have  been  recorded  and 
that  might  not  have  been  recorded? 

The  Witness:    Yes. 

The  Court :  Did  you  talk  to  Rayson  on  any  other 
day? 

The  Witness:    I  did  not. 

The  Court:    Just  the  two  days? 

The  Witness :    Just  the  two  days  on  the  telephone. 

The  Court:    All  right.  [122] 

Mr.  Neblett:  That's  all  on  cross  examination, 
your  Honor. 

The  Court:  I  would  like  to  finish  with  this  wit- 
ness this  afternoon. 

Mr.  Jensen:  I  have  a  few  questions  I  would  like 
to  ask  if  I  may  have  the  indulgence  of  the  court. 

The  Court :  All  right.  I  would  like  to  finish  with 
him  this  afternoon. 

Mr.  Jensen :  I  would  like  to  finish  with  him  while 
he  is  here  today. 

Redirect  Examination 
Q.  (By  Mr.  Jensen) :  Mr.  Fletcher,  I  want  to 
bring  to  your  attention  or  first  direct  your  attention 
to  September  14,  1955.  I  would  like  you  to  enumer- 
ate from  the  early  morning  through  the  end  of  the 
day  the  contacts,  whether  in  person  or  by  telephone, 
that  you  had  with  Rayson  from  the  start  of  the  day 
to  the  finish.  I  don't  want  to  know  what  you  did 
or  anything  else,  but  just  enumerate  them,  that  is, 
count  them  off  for  us.  What  was  the  first  one  you 
had  with  Rayson  on  September  14? 
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Mr.  Neblett:  Your  Honor  please,  that  has  all 
l)een  asked  several  times. 

The  Court :  It  has  been  asked  and  answered,  yes, 
but  there  might  have  been  some  confusion  in  the 
witness'  mind.  I  [123]  am  perfectly  willing  to  have 
it  clarified.  The  objection  is  overruled. 

Q.  (By  Mr.  Jensen) :  What  was  the  first  con- 
tact? 

A.  At  approximately  about  10:15  in  the  morn- 
ing. 

Q.  Was  it  a  telephone  conversation  or  a  per- 
sonal conversation*? 

A.     It  was  a  telephone  conversation. 

Q.    When  was  the  next  one  you  had'? 

A.  It  was  a  personal  one  when  I  met  him  at 
58th  and  Hoover. 

Q.     What  was  the  next  one  you  had? 
A.     What  time  was  it? 

Q.     What  time  was  that  one,  approximately? 
A.     Approximately,   it   was   between    10:00   and 
11 :00  a.m. 

Q.  What  was  the  next  contact  you  had  with 
him? 

A.     About  an  hour,  telephone  conversation. 

Q.  Did  you  have  more  than  one  telephone  con- 
versation there  together? 

A.  In  a  period  of  three  minutes  there  was  about 
two  phone  calls. 

Q.  In  a  period  of  three  minutes  there  were  two 
calls  ?  A.     Yes. 
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Q.  What  was  the  next  contact  you  had  with 
him? 

A.  When  I  met  him  at  58th  and  Main  to  give 
him  the  money.  [124] 

Q.  What  was  the  next  contact  you  had?  Wait  a 
minute.  What  time  was  it  at  58th  and  Main? 

A.     It  was  about  1:00  o'clock,  around  that  tume. 

Q.  What  was  the  next  contact  you  had  with 
him?  A.     On  the  telephone  at  6:30. 

Q.  Did  you  have  any  other  contact  with  him  the 
balance  of  that  day?  A.     I  didn't. 

Q.  Your  testimony  is  that  this  recording  device 
that  was  used  by  the  officers  was  used  on  each  of 
those  telephone  calls.  You  recall  that  definitely? 

A.     That's  right. 

Q.  And  that  you  had  a  recording  device  on  you 
during  the  conversation  you  had  at  58th  and  Main? 

A.    I  did. 

Q.  That  is  your  testimony.  Now,  go  back  to  the 
conversation  you  had  with  Mr.  Kelley  in  his  place 
of  business,  which  is  the  second  occasion  that  you 
saw  him  on  September  13,  1955.  You  have  been 
asked  whether  or  not  you  had  a  recording  device 
on  your  person  at  that  time,  and  your  testimony, 
as  I  understand  it,  has  been  yes? 

A.    Right. 

Q.  Will  you  describe  for  us  a  moment  the  phy- 
sical appearance  of  the  recording  device? 

The  Court:    It  was  concealed,  wasn't  it?  [125] 

Mr.  Jensen:    Yes,  but  I  would  like  to  have  him 


United  States  of  America  127 

(Testimony  of  Norman  Fletcher.) 
testify  as  to  Avliat  the  device  appeared  like  when 
it  was  not  on  his  person.  I  have  a  purpose.  This  is 
preliminary,  if  your  Honor  will  xiermit  me  to  tie 
it  in. 

The  Court:    All  right. 

Q.  (By  Mr.  Jensen)  :  Will  you  tell  us  the  phy- 
sical appearance  of  the  recording  device  itself? 

A.     It  is  a  little  small  device. 

Q.     Like  a  box?  A.    Yes. 

Q.     How  long  would  you  say  it  w^as? 

A.    About  that  long. 

Mr.  Jensen:  May  the  record  show  he  indicates 
eight  or  ten  inches? 

Mr.  Neblett:    Ten  inches. 

The  Witness:    About  ten  inches. 

Q.    (By  Mr.  Jensen) :    How  wide  was  it  ? 

A.     About  five  or  six. 

Q.    How  thick  was  it?  A.    About  2%. 

Q.     Where  did  you  carry  it  on  your  person? 

A.     On  my  leg. 

Q.  Was  there  a  switch  that  would  control  this 
device,  turn  it  off  and  on?  A.     There  was. 

Q.     Was  it  on  that  box?  A.     It  was. 

Q.  To  turn  it  on  or  off,  what  did  you  have  to 
do  while  it  was  on  your  person  as  it  w^as  that  day, 
September  13th? 

A.  Just  pull  a  little  button  that  could  be  pulled 
through  the  cloth. 

Q.  You  would  have  to  pull  through  the  cloth 
of  your  pants?  A.     Yes. 
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Q.  You  have  stated  you  had  a  microphone  up 
higher  on  your  person.  Where  was  that? 

A.     Under  my  shirt  pocket.  I  had  a  handkerchief. 

Q.  When  you  went  in  to  see  Mr.  Kelley  on  that 
date  at  the  time  that  you  have  testified  to,  did  you 
attempt  to  turn  this  recording  device  on? 

A.     I  did. 

Q.     Did  you  in  fact  turn  it  on?  A.     I  did. 

Q.  Did  you  feel  the  switch  through  the  cloth 
of  your  pants  to  turn  it  on? 

A.     I  did  pull  it. 

Q.  When  you  got  back  from  that  conversation, 
what  did  you  do  with  this  recording  device? 

A.     It  was  taken  off  me  by  Deputy  Farrington. 

Q.  Is  that  the  last  you  saw  of  it  on  that  par- 
ticular [127]  occasion?  A.     It  was. 

Q.  Now,  this  telephone  number  that  you  were 
furnished  by  Mr.  Richards  of  the  Bureau  of  Nar- 
cotics, had  you  had  that  number  some  time  prior 
to  the  meeting  with  Mr.  Kelley  and  giving  it  to 
him?  A.    I  did. 

Q.  When  was  the  first  time  you  knew  Mr.  Rich- 
ards' telephone  number? 

A.     The  date,  on  the  13th. 

Q.     On  the  13th  of  September? 

A.     On  the  13th  of  September. 

Q.  Did  you  ever  furnish  this  telephone  number 
to  any  other  person  other  than  the  defendant 
Kelley?  A.     I  did  not. 

Q.    Either  before  or  after  September  13th? 


United  States  of  America  129 

(Testimony  of  Norman  Fletcher.) 

A.    I  did  not. 

Q.     Is  your  answer  still  the  same? 

A.     The  same. 

Mr.  Jensen:     I  have  no  fui-ther  questions. 

Mr.  Neblett:  I  might  ask  one  question,  your 
Honor.  I  am  not  sure  it  is  proper  recross,  but  I 
will  ask  it  anyway. 

Recross  Examination 

Q.  (By  Mr.  Neblett) :  Didn't  you  have  Ray- 
son's  address  and  telephone  number  [128]  at  his 
place  of  business  for  a  long  time  before,  say,  Au- 
gust 22,  1955? 

The  Court:    Rayson? 

Mr.  Neblett:    Rayson,  yes,  your  Honor. 

The  Court:    All  right. 

The  Witness:     Did  I? 

Q.    (By  Mr.  Neblett):    Yes,  did  you? 

A.     I  had  it  one  time. 

Mr.  Neblett:    That's  all. 

Mr.  Jensen:    I  have  no  further  questions. 

The  Court:  This  morning  you  were  giving  me 
certain  citations.  I  said  I  didn't  want  them  at  that 
stage  of  the  game.  Now  that  there  is  evidence  in 
the  record  of  the  recorders,  I  would  like  to  have 
those  Circuit  Court  decisions  you  want  me  to  look 
at. 

Mr.  Jensen:  I  represented  one  to  be  Circuit,  but 
I  am  not  sure  that  it  is.  United  States  vs.  Pierce. 
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124  Fed.   Siipp.  264.   The  second  is  Flanders  vs. 

United  States,  222  F.(2d)  163. 

The  Court:  I  will  read  the  cases  to  determine 
what  they  stand  for.  I  want  to  be  sure  that  I  have 
the  citations  is  all. 

Mr.  Jensen :  And  I  have  a  civil  case,  your  Honor, 
which  I  did  not  give  you  before.  It  is  Reitmeister 
vs.  Reitmeister,  163  F.(2d)  691.  Your  Honor  al- 
ready has  Golden  vs.  United  States,  the  Supreme 
Court  decision.  [129] 

The  Court:  Yes.  May  I  ask  a  question?  Is  the 
rule  in  federal  court  relative  to  wire  tapping  any 
different  than  it  is  in  the  state  courts? 

Mr.  Jensen:  I  am  going  to  have  to  plead  ignor- 
ance on  that,  your  Honor. 

The  Court:  Mr.  Neblett,  is  the  rule  in  federal 
court  any  different  than  in  the  state  courts? 

Mr.  Neblett:  It  isn't  now  since  the  Cahan  case. 
It  used  to  be  different  in  the  state  court. 

The  Court:  The  Cahan  case  brought  it  in  ac- 
cord with  the  federal  decisions,  is  that  right? 

Mr.  Neblett:  California  has  followed  the  federal 
decisions  since  last  May  1955,  this  year,  but  up  to 
that  time  the  rule  was  different  in  the  federal  court 
from  the  state  court. 

The  Court:  I  want  to  find  out  whether  or  not 
the  Cahan  decision  applied  to  this  type  of  situation. 

Mr.  Neblett:    I  believe  it  does,  your  Honor. 

The  Court:  Do  you  have  the  citation  on  the 
Cahan  case? 
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Mr.  Neblott:    Yes,  I  have  the  case  right  here. 

The  Court:  Give  me  tlie  citation  and  1  will  read 
it. 

Mr.  Nel)lett:  lVoi)]e  vs.  Cahan,  44  Cal.  (2d)  434. 
It  was  decided  April  1955. 

The  Court:  I  know.  I  have  read  the  case,  but  I 
want  to  read  it  again,  and  then  I  will  be  able  to 
evaluate  the  evidence  from  the  cases.  [130] 

Mr.  Jensen:  Would  your  Honor  give  me  an  op- 
portunity to  be  heard  on  this  matter? 

The  Court:  Not  tonight.  If  the  defendant  comes 
to  argue  this  matter,  I  will  give  you  the  opportunity 
to  be  heard. 

Mr.  Jensen :    Thank  you. 

The  Court:  Court  w'ill  now  stand  in  recess  until 
10:00  o'clock. 

(Whereupon,  an  adjournment  was  taken  to 
10:00  o'clock  a.m.,  Wednesday,  November  30, 
1955.)  [131] 

Wednesday,  November  30,  1955;  10:00  a.m. 

The  Clerk:  No.  24,517  and  24,568,  United  States 
vs.  Eugene  Rayson  and  OUie  W.  Kelley,  further 
trial. 

Mr.  Jensen:    The  Government  is  ready. 

Mr.  Neblett:    Ready  for  the  defendant. 

Mr.  Jensen :  Would  you  like  me  to  continue  with 
the  presentation  of  evidence,  your  Honor? 

The  Court:     Yes.  Call  your  next  witness. 

Mr.  Jensen:  Mr.  Richards,  will  you  come  for- 
ward, please? 
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called  as  a  witness  on  behalf  of  the  Government, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk :  Take  the  stand  and  state  your  name, 
please. 

The  Witness:    Malcolm  Richards. 

Direct  Examination 

Q.  (By  Mr.  Jensen)  :  Mr.  Richards,  you  are  a 
resident  of  Los  Angeles  County,  California,  are  you 
not?  A.     I  am,  sir. 

Q.     You  are  presently  employed  by  whom? 

A.  By  the  Federal  Bureau  of  Narcotics,  Treas- 
ury Department.  [134] 

Q.     How  long  have  you  been  so  employed? 

A.     Since  1948. 

Q.  Have  you  spent  all  that  time  in  the  Los  An- 
geles area?  A.     No,  sir. 

Q.  How  long  have  you  been  so  employed  in  the 
Los  Angeles  area?  A.     Since  1952. 

Q.  Are  you  acquainted  with  the  witness  that  pre- 
ceded you  on  the  stand,  Norman  Fletcher? 

A.    I  am. 

Q.  When  did  you  first  become  acquainted  with 
Norman  Fletcher? 

A.  Well,  it  was  prior — it  was  in  the  early  part 
of  1954. 

Q.  Are  you  acquainted  with  the  defendants,  Mr. 
Kelley  and  Mr.  Rayson? 

A.     I  have  seen  them. 

Q.     Calling  your  attention  to  the  date  of  August 
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22,  1955,  I  will  ask  you  whether  or  not  you  saw 

Mr.  Fletcher  on  that  date? 

A.     I  did,  sir. 

Q.    Approximately  what  time  of  the  day? 

A.     It  was  early  in  the  morning  on  that  date, 
August  22,  1955. 

Q.    What  is  early  in  the  morning? 

A.  I  would  say  approximately  8:00,  about  8:30 
in  the  morning.  [135] 

Q.    Where  was  it  that  you  saw  him? 

A.     I  met  him  at  my  home  here  in  Los  Angeles. 

Q.  Were  there  other  people  present  on  that  oc- 
casion? A.    Yes,  sir,  there  were. 

Q.    Would  you  state  who  else  was  present? 

A.  There  were  Sergeant  Landry,  Deputy  Sher- 
iffs Farrington,  Stoups,  and  Gillette,  and  myself. 

Q.     Did  you  go  any^vhere  from  there? 

A.     We  did,  sir. 

Q.     Did  anyone  accompany  you? 

A.     Yes,  sir.  I  was  with  Sergeant  Landry. 

Q.     Did  you  go  in  a  vehicle  or  on  foot? 

A.     We  went  in  a  vehicle. 

Q.    Where  did  you  go? 

A.  Well,  we  went  to  several  other  places  on  a 
different  investigation. 

Q.  Let  me  ask  you  this.  Did  you  go  at  some  time 
during  the  morning  of  August  22,  1955,  somewhere 
in  the  vicinity  of  the  La  Jolla  Cleaners  on  Sixth 
Street  in  Los  Angeles?  A.     We  did. 

Q.  Approximately  what  time  was  it  that  you 
went  there? 
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A.     It  was  around  noon,  around  12:15. 

Q.  Did  you  observe  whether  or  not  Mr.  Fletcher 
was  in  the  vicinity  of  the  La  JoUa  Cleaners'? 

A.    Yes,  sir,  I  did.  [136] 

Q.  Would  you  relate  to  us  what  you  did  observe 
while  you  were  in  the  vicinity  of  the  La  Jolla 
Cleaners  ? 

A.  Well,  I  observed  Fletcher  drive  up  and  park 
a  car  in  front  of  the  La  Jolla  Cleaners,  which  is 
located  at  804  East  Sixth  Street  in  Los  Angeles.  He 
got  out  of  his  car  and  entered  the  establishment. 
In  the  meantime,  I  had  gotten  out  of  the  car  in 
which  I  was  riding  and  walked  past  the  cleaners, 
and  I  observed  him  engaged  in  conversation  or  ap- 
pear to  engage  in  conversation  v/ith  Mr.  Kelley. 

Q.  Did  you  hear  anything  that  was  said  in  that 
conversation?  A.     No,  sir,  I  did  not. 

Q.  This  man  that  you  say  is  Mr.  Kelley,  is  that 
the  defendant  who  is  sitting  over  here? 

A.  In  the  gray  suit,  the  first  one  at  the  table 
there. 

Q.  That  is  the  gentleman  you  saw  talk  to  Mr. 
Fletcher  on  that  occasion? 

A.    Yes,  sir,  I  did. 

Mr.  Jensen:  May  the  record  show  he  indicates 
the  defendant  Kelley? 

The  Court:    The  record  may  so  show. 

Q.  (By  Mr.  Jensen) :  Did  you  pass  by  the  La 
Jolla  Cleaners  on  more  than  one  occasion  at  that 
time?  A.    Yes,  sir,  I  did. 

Q.     How  many  occasions?  [137] 
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A.    Twice. 

Q.  Will  you  state  what  you  observed  the  second 
time  you  passed  by? 

A.  Well,  I  walked  east  on  Sixth  Street  and 
passed  the  cleaners.  Then  I  tui'nod  ]:)aek  and  walked 
west  on  the  same  street  and  rejoined  Sergeant 
Landry. 

Q.     Immediately  after  that,  where  did  you  go? 

A.  Sergeant  Landiy  and  myself  then  followed 
Fletcher  away  from  the  area  and  we  returned  to  the 
vicinity  of  my  home. 

Q.  Now,  calling  your  attention  to  September  13, 
1955,  did  you  have  occasion  to  see  Norman  Fletcher 
on  that  date?  A.     I  did,  sir. 

Q.     Was  that  also  at  your  home? 

A.     That  is  correct,  sir. 

Q.  Could  you  give  us  an  approximate  time  of 
the  day? 

A.     It  was  around  7;30  in  the  morning. 

Q.    Were  there  others  present  at  that  time? 

A.     Yes,  sir,  there  were. 

Q.     Would  you  state  who  they  were,  please? 

A.  They  were  the  same  crew,  that  is,  Sergeant 
Landry,  Deputy  Sheriffs  Farrington,  Gillette  and 
Stoups,  and  myself. 

Q.  Did  you  have  occasion  to  leave  your  place  to 
either  accompany  or  follow  Mr.  Fletcher  on  that 
day?  A.     I  did. 

Q.  Would  you  state  where  it  was  that  you 
went?  [138] 

A.    We  drove  to  the  vicinity  of  the  La  Jolla 
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Cleaners,  that  is,  Farrington  and  myself  drove  in 

my  car  to  the  vicinity  of  the  La  Jolla  Cleaners. 

Q.  Excuse  me.  On  this  occasion  were  you  accom- 
panied in  your  vehicle  by  Farrington? 

A.     I  was,  sir. 

Q.     Continue. 

A.  At  that  time  we  observed  that  Mr.  Kelley 
w^as  in  his  cleaners  at  that  time.  Then  Officer  Far- 
rington and  Mr.  Fletcher  left  the  area  and  in  a 
short  while  they  returned.  In  the  meantime  I  had 
stayed  in  the  vicinity  of  the  cleaners. 

When  they  returned,  I  observed  Fletcher  as  he 
pulled  up  in  front  of  the  cleaners  and  parked  his 
car  and  got  out  of  the  vehicle  and  entered  the  clean- 
ers. He  stayed  in  there  about  five  to  10  minutes, 
after  which  he  entered  his  car  and  drove  away  and 
was  followed  by  Officer  Farrington  and  myself. 

Q.  Did  you  observe  Mr.  Fletcher  or  Mr.  Kelley 
or  both  of  them  wiiile  they  were  inside  the  cleaning 
place  of  business  there  on  that  occasion? 

A.     I  did,  sir. 

Q.  Would  you  state  whether  or  not  they  ap- 
peared to  be  in  conversation? 

A.     They  appeared  to  be  in  conversation,  sir. 

Q.  Were  you  able  to  overhear  anything  on  this 
occasion?  A.    No,  sir,  I  was  not.  [139] 

Q.    Did  you  leave  your  vehicle  on  this  occasion? 

A.  Yes,  sir.  I  got  out  and  walked  on  the  streets 
again. 

Q.  Calling  your  attention  to  the  date  of  Sep- 
tember— I  will  withdraw  that. 
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Prior  to  this  meeting  of  Septemher  13,  1955,  had 
you  had  occasion  to  give  a  tele])hone  number  to 
Mr.  Fletcher?  A.     1  did,  sir. 

Q.     Whose  telephone  number  did  you  give  him? 

A.     I  gave  him  my  home  i)hone  number. 

Q.  Would  you  state  whether  or  not  your  home 
])lu)ne  number  is  listed  in  the  telephone  directory? 

A.     It  is  unlisted. 

Q.     It  does  not  appear  in  the  directory? 

A.     No,  sir. 

Q.     When  did  you  first  give  him  this  number? 

A.  I  gave  it  to  him  on  the  morning  of  Septem- 
ber 13,  1955. 

Q.  Calling  your  attention  now  to  the  day  of 
September  14,  1955,  did  you  have  occasion  to  see 
Mr.  Fletcher  on  that  occasion?  A.     I  did,  sir. 

Q.     Where  did  you  first  see  him  on  that  date? 

A.     He  came  over  to  my  house. 

Q.     At  approximately  what  time? 

A.     Between  7 :30  and  8 :00  a.m.  on  that  morning. 

Q.     How  long  did  he  remain  there  at  your  place? 

A.  Well,  we  remained  there  until  about  10:35 
a.m.,  at  [140]  which  time  Fletcher  left  and  he  was 
followed  by  myself  and  Officer  Farrington. 

Q.  Now,  just  a  moment.  During  that  period  that 
you  were  there,  will  you  state  who  was  present  in 
the  house? 

A.  There  was  Fletcher,  Officer  Farrington,  and 
myself. 

Q.     Are  you  a  married  man,  Mr.  Richards? 

A.     I  am,  sir. 
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Q.     Was  your  wife  in  the  house? 

A.     No,  sir. 

Q.  Then  the  people  you  have  enumerated  are 
all  the  people  that  were  in  the  house? 

A.     That  were  present  at  that  time,  yes,  sir. 

Q.  While  you  were  there  on  that  occasion  did 
a  telephone  call  come  in? 

A.     That  is  correct,  sir. 

Q.     More  than  one  or  just  one? 

A.  There  was  just  one  telephone  call  came  in  at 
approximately  10:15  a.m. 

Q.    AVho  answered  the  phone? 

A.     Fletcher  did. 

Q.  Did  anyone  in  addition  to  Mr.  Fletcher  listen 
to  that  call  at  the  receiving  end  of  the  phone? 

A.     Yes,  sir. 

Q.    Who  was  it? 

A.     Officer  Farrington.   [141] 

Q.  Do  you  recall  what  was  said  by  Mr.  Fletcher 
during  that  telephone  conversation? 

Mr.  Neblett:  If  your  Honor  please,  that  is  hear- 
say. We  object  to  it  on  that  ground. 

The  Court:    What  do  you  mean,  it  is  hearsay? 

Mr.  Neblett:  He  wouldn't  know  who  Fletcher 
was  talking  to. 

The  Court:  He  could  report  Fletcher's  end  of 
the  conversation,  couldn't  he? 

Mr.  Neblett:  I  wouldn't  think  so,  your  Honor. 
It  is  hearsay,  something  that  took  place — so  far  as 
we  know,  it  might  have  been  possible  that  this  wit- 
ness was  just  talking. 
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The  Court:    It  is  hearsay  as  to  the  defendants. 

Mr.  Jensen:  It  would  appear  so,  your  Honor, 
l3ut  I  think  it  comes  within  one  of  the  well  recog- 
nized exceptions.  This  is  part  of  the  res  gestae  it- 
self. This  is  the  very  fact  of  the  i)urchase  and  sale. 
To  accomplish  the  sale,  you  have  to  enter  into  some 
sort  of  agreement  and  this  conversation,  it  is  our 
theory,  and  we  have  already  shown  preliminarily 
what  the  conversation  was  about,  is  a  part  of  that 
agreement. 

The  Court:  Mr.  Neblett,  Fletcher  testified  as  to 
what  he  said  over  the  j^hone.  There  was  no  objec- 
tion then  as  to  hearsay. 

Mr.  Neblett:  I  know,  your  Honor,  but  he  laid 
a  foundation  for  his  testimony.  He  said  he  called 
and  recognized — I  objected  to  the  testimony  at  first 
on  the  ground  there  was  no  foundation,  and  if  your 
Honor  will  allow  me,  I  will  add  that  objection 
[142]  to  this  telephone  conversation,  also.  Fletcher 
testified  that  he  was  called  there  by  Rayson  at  this 
number. 

The  Court:    I  know. 

Mr.  Neblett:    And  he  recognized  Rayson^s  voice. 

The  Court:  It  is  already  in  the  evidence  that 
Fletcher  talked  to  someone.  This  witness  is  asked, 
what  did  Fletcher  say  to  someone  ?  Fletcher  has  al- 
ready testified  to  what  he  said,  hasn't  he? 

Mr.  Neblett:    He  has,  your  Honor. 

The  Court:  It  is  already  in  evidence.  How  can 
you  be  harmed  if  this  witness  testifies  when  it  is 
already  in  the  evidence  *? 
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Mr.  Xe])lett:  I  don't  know  that  I  would  be 
harmed  by  it.  I  didn't  want  to  clutter  up  the  record. 
Our  stand  in  this  case,  your  Honor,  is  that  this  was 
an  entire  deal  in  which  they  went  out  to  get  Kelley 
particularly,  and  Rayson. 

The  Court:  I  don't  know.  Maybe  I  will  agree 
with  your  theory  of  entrapment,  but  I  don't  know 
yet.  I  haven't  heard  the  evidence.  Objection  over- 
ruled. 

Q.  (By  Mr.  Jensen)  :  Would  you  relate  that 
portion  of  the  telephone  conversation  which  you 
had  at  that  time,  which  was  the  words  of  Mr. 
Fletcher  ? 

A.  To  the  best  of  my  recollection,  I  heard 
Fletcher  say,  "Hello.  Who  is  this?  FA  *  *  *  the  old 
man  told  you  to  call  me,  huh  ?  *  *  *  Well,  I  want  to 
see  you  *  *  *  Meet  you  where?  *  *  *  58th  [143]  and 
Hooper  or  Hoover?  *  *  *  Okay.  I'll  be  there." 

Q.  Now,  you  have  stated,  I  believe,  that  you  left 
sometime  just  after  10:00  o'clock.  Did  Mr.  Fletcher 
leave  at  that  time?  A.    Yes,  he  did. 

Q.    Did  he  leave  by  himself  ? 

A.  No,  sir.  Well,  we  all  left  approximately  at 
the  same  time. 

Q.     Tell  us  what  happened  about  the  leaving. 

A.  At  the  completion  of  the  call,  I  searched  the 
person  of  Mr.  Fletcher  and  furnished  him  $860 
of  official  advanced  funds. 

Farrington  and  myself  then  went  to  Fletcher's 
car,  where  Farrington  searched  the  glove  compart- 
ment and  other  parts  of  the  car. 
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Tlicn  Fletcher  ontered  his  car  and  drove  away, 
and  Farrington  and  myself  then  entered  another 
vehicle.  We  followed  Fletcher  to  tlie  vicinity  of 
58th  and  Hoover,  where  I  got  out  of  Farrington 's 
vehicle  and  got  in  the  streets.  Fletcher  was  parked 
oTi  th(^  northeast  corner  of  58th  and  Hoover.  My 
])o.sition  was — I  was  standing  in  the  doorway  of  a 
loading  platform,  while  Deputy  Farrington  was 
l)arked  approximately  a  block  and  a  half  north  on 
Hoover,  facing  Fletcher's  car. 

At  approximately  10:45  a.m.,  I  observed  Rayson 
as  he  was  heading  north  on  Hoover,  driving  a  1955 
green  Mercury,  Montclair.  [144]  He  pulled  just 
ahead  of  Fletcher's  vehicle  and  stopped  for  a 
minute. 

At  that  time  Fletcher  pulled  out  in  his  car  and 
followed  Rayson  and  they  both  proceeded  east  on 
57tli  Street,  where  they  stopped  about  the  middle 
of  the  block.  At  that  time  I  observed  Rayson  as  he 
got  out  of  his  car. 

Q.  Let  me  interrupt  just  a  minute,  Mr.  Rich- 
ards. How  did  you  get  around  on  57th  ?  Did  you 
walk? 

A.  Xo.  M  that  time  Officer  Farrington  had 
driven  up  and  picked  me  up  right  there  on  the 
corner  at  57th  and  Hoover,  and  we  parked  quite  a 
distance  back,  or,  rather  west  from  where  the  de- 
fendant and  Fletcher  were  parked. 

Q.  TVhen  you  say  the  defendant,  you  mean  the 
defendant  Rayson?  A.     Rayson. 

Q.     From  where  you  and  Mr.  Farrington  stopped 
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in   your   vehicle,   were   you   able   to   observe   Mr. 

Fletcher  and  the  defendant  Rayson^ 

A.    Yes,  sir,  we  were. 

Q.    Would  you  tell  us  what  you  saw^ 

A.  Well,  I  saw  Ray  son  get  out  of  his  car  and 
he  entered  Fletcher's  car,  where  they  stayed  for 
nhont  10  or  15  minutes.  Rayson  then  got  out  of 
Fletcher's  car  and  re-entered  his  vehicle  and  drove 
away. 

In  the  meantime,  Fletcher  made  a  U-turn  and 
passed  us  as  [145]  he  was  heading  westward  on 
57th  Street. 

Q.     Thereafter,  did  you  return  to  your  home? 

A.     I  did,  sir. 

Q.     And  Mr.  Fletcher,  also?  A.    Yes,  sir. 

Q.     Did  you  remain  there  for  a  while? 

A.    Yes,  sir,  we  did. 

Q.  Would  you  state  whether  or  not  another 
telephone  call  came  in  thereafter? 

A.     Yes,  sir,  there  was. 

Q.  Was  there  more  than  one  telephone  call  that 
came  in?  A.     There  were  two  calls. 

Q.  Would  you  state  when  the  first  of  these  came 
in? 

A,     It  was  approximately  11:55  or  11:57,  maybe. 

Q.     Just  before  noon? 

A.     That  is  correct,  sir. 

Q.    On  that  occasion,  who  answered  the  phone? 

A.    Fletcher  did. 

Q.  Would  you  state  the  approximate  length  of 
time  of  that  conversation? 
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A.     I  would  say  approximately  a  minute  or  so. 

Q.  Thereafter,  was  there  another  telephone  call 
come  in? 

A.  That  is  correct,  sir.  About  five  minutes  after- 
wards. 

Q.     Who  answered  the  phone  on  that  occasion  ? 

A.     Fletcher  again  answered  the  telephone.  [146] 

Q.  Would  you  state  the  length  of  time  of  that 
conversation  ? 

A.  It  was  longer  than  the  fii*st.  I  would  say 
about  two  to  three  minutes. 

Q.  Were  you  able  to  hear  what  Mr.  Fletcher 
said  into  the  phone  on  those  t^vo  telephone  calls? 

A.    I  did. 

Q.  Would  you  relate  to  the  court  your  memory 
of  what  was  said  by  Mr.  Fletcher  on  that  occasion, 
the  first  call  first,  please. 

A.  Well,  you  knov,  he  said  heUo,  and  then  he 
said  if  he  can  make  i^"  earlier.  He  said,  "Can  you 
make  it  earlier?" 

Then  at  that  time  he  said,  "Okay.  I  will  get  a 
pencil,"  and  then  he  took  down  several  nimibers 
on  a  piece  of  paper,  then  he  said  okay,  and  then  he 
hung  up  the  phone. 

Q.  Xow,  would  you  relate  what  you  heard  Mr. 
Fletcher  state  in  the  second  telephone  conversation  ? 

A.  Well,  he  answered.  Then  he  said,  "5:00 
o'clock  will  be  a  little  too  late,"  as  he  had  to  pick 
up  his  girl  friend  way  out  in  Beverly  Hills. 

Then  he  said  6:30  would  be  all  right. 
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Then  he  said,  "I  have  the  money  and  I  don't  want 
to  keep  it  all  the  time.  Do  you  want  itf 

Then  he  said,  "58th  and  Mainf  And  then  he 
hung  up. 

Q.  Now,  going  back  for  a  moment,  immediately 
following  [147]  your  return  to  your  home  from  58th 
and  Hoover,  at  that  time  did  Mr.  Fletcher  still 
have  the  $860  that  you  had  given  him? 

A.  Well,  after  I  met  him  on  the  first  time,  after 
he  returned  to  my  home,  he  returned  the  full 
amount  of  money,  $860,  to  me. 

Q.     He  had  given  it  back  to  you? 

A.    He  had  given  it  back  to  me. 

Q.  Now,  was  there  anyone  listening  to  these  two 
telephone  conversations  that  you  have  now  testified 
to,  that  is,  at  the  receiving  end  of  the  telephone  that 
Mr.  Fletcher  was  holding? 

A.     Farrington  did.  Officer  Farrington. 

Q.  After  these  two  telephone  calls  came  in,  did 
you  have  occasion  to  leave  your  home  again,  Mr. 
Richards?  A.     1  did. 

Q.    Did  Mr.  Fletcher  leave,  also? 

A.    Yes,  sir. 

Q.     Did  you  leave  in  the  company  of  anyone? 

A.     I  was  again  with  Officer  Farrington. 

Q.  Was  Mr.  Fletcher  in  his  vehicle  on  that  oc- 
casion when  he  left?  A.    He  was,  sir. 

Q.  Did  you  follow  him  or  accompany  him 
wherever  he  went? 

A.  Well,  we  followed  him,  you  know,  from  a 
distance. 
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Q.  Would  you  tell  us  what  you  observed  on  that 
occasion?  [148] 

A.  Well,  on  that  occasion,  we  saw  Fletcher 
as  he  was  parked  on  the 

Q.     First  of  all,  where  did  he  go? 

A.  He  went  to  the  vicinity  of  58th  and  ^lain, 
between  Main  and  Broadway. 

Q.  Let  me  interrupt  again,  Mr.  Richards.  Had 
3'ou  already  delivered  the  money  to  him  on  this  oc- 
casion? A.     I  did,  sir. 

Q.    Go  ahead. 

A.  Officer  Farrington  and  myself  were  parked 
on  57th  Street — no,  on  58th  Street,  between  Main 
and  Broadway.  At  that  time  we  saw  Rayson  get  out 
of  his  car  and  walk  across  the  street  to  the  north 
side  of  the  street,  where  he  stood  up  right  next  to 
the  driver's  side  of  the  car. 

Q.     Of  whose  car? 

A.  Of  the  car  in  which  Fletcher  was  driving. 
They  appeared  to  be  engaged  in  conversation,  after 
which  Rayson  returned  to  his  car,  and  Fletcher 
passed  us  and  drove  by  us. 

Q.  Did  you  keej)  Fletcher  and  Rayson  mider 
observation  while  they  were  together  at  the  car? 

A.    Yes,  sir,  I  did. 

Q.  TTould  you  state  whether  or  not  you  saw 
anything  pass  from  Mr.  Fletcher  to  Mr.  Rayson? 

A.  No,  sir,  I  did  not  see  anything  pass  at  that 
time.  You  see,  Rayson  was  leaning  over  the  door 
of  the  driver's  side  [149]  where  Fletcher  was  seated. 

Q.     Did  he  have  his  head  inside  the  window? 
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A.  AVell,  no.  He  was  looking  westward  on  58th 
Street,  and  he  had  his  head  outside  of  the  window. 
However,  his  hand  was  right  by  the  door. 

Q.  From  the  x)osition  that  you  had  at  that  time, 
Mr.  Richards,  were  you  looking  at  Mr.  Rayson's 
back  or  his  front  or  side,  which? 

A.  We  were  looking  at  his  front.  He  was  side- 
ways. 

Q.  After  this  occurred,  did  you  return  again  to 
your  home?  A.     I  did,  sir. 

Q.    Did  Mr.  Fletcher  also  drive  there? 

A.    Yes,  sir. 

Q.  Now,  approximately  what  time  was  it  that 
this  meeting  occurred? 

A.     It  was  approximately  12:20  p.m. 

Q.  Now,  later  in  the  day  did  you  have  another 
occasion  to  be  at  your  home  with  Norman  Fletcher? 

A.     Yes,  sir. 

Q.     Approximately  what  time  was  that? 

A.  He  arrived  at  my  home  approximately  6:00 
p.m.  that  evening. 

Q.  Were  there  others  present  at  your  home  at 
that  time?  A.    Yes,  there  were.  [150] 

Q.    Would  you  state  who  they  were,  please? 

A.  It  was  Officer  Farrington  and  myself  and 
my  wife. 

Q.  Sergeant  Landry  was  not  with  you  on  that 
occasion?  A.     No,  sir,  he  was  not. 

Q.  Did  a  telephone  call  come  in  on  that  oc- 
casion ?  A.     Later. 

Q.     At  approximately  what  time  ? 
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A.     At  approximately  6:35  ]).iii. 

Q.  Would  you  state  wlio  answered  the  tele- 
phone ? 

A.     Fletcher  did.  Fletcher  answered  the  phone. 

Q.  Did  you  hear  what  he  had  to  say  into  the 
telephone  on  that  occasion? 

A.     Yes,  sir,  I  did. 

Q.  Would  you  relate  to  the  court  what  you 
heard  ?  Now,  let  me  interrupt  for  a  moment.  On  this 
occasion,  was  there  someone  listening  at  the  hand 
set  of  the  telephone?  A.    Yes,  sir. 

Q.    Who  was  that?  A.     I  was. 

Q.  On  this  occasion,  did  you  hear  both  sides  of 
the  conversation?  A.     I  did. 

Q.  Would  you  relate  to  the  court  the  conversa- 
tion that  you  heard  on  that  occasion? 

A.  Well,  when  Fletcher  answered  the  phone,  a 
man's  voice  [151]  stated,  "Are  you  ready?" 

And  Fletcher  said,  "Yes." 

Then  the  man's  voice  said,  "The  stuff  is  at  58th 
and  Budlong."  He  said,  "Look  right  at  the  bottom 
of  a  railroad  sign,  a  RR  sign."  The  stuff  would  be 
in  a  brown  bag  under  a  bottle  which  w^as  in  another 
brown  bag. 

Fletcher  said,  "Okay." 

Then  the  man's  voice  stated,  "Say,  I  am  going 
to  give  you  a  number,"  and  he  then  asked  Fletcher 
if  he  had  a  pencil  and  Fletcher  said  yes.  Then  he 
read  off  a  niunber  to  Fletcher,  which  Fletcher 
wrote  down,  and  he  stated 

Q.     What  kind  of  a  number  w^as  this  ? 
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A.     It  was  an  Adams  prefix. 

Q.     A  telephone  number'? 

A.     Yes,  sir,  a  telephone  nmnber. 

Q.     Continue. 

A.  The  voice  said,  ''If  you  want  to  get  in  touch 
mth  me,  call  this  number  and  just  say  that  the 
Mercury  called." 

Then  Fletcher  repeated,  "I  will  say  the  Mercury 
called." 

Then  the  other  man's  voice  said,  "You  get  itf 

So  Fletcher  said,  "Yes." 

So  that  was  the  extent  of  the  conversation? 

Q.  After  that  telephone  call  came  in  what  did 
you  do? 

A.  Well,  Farrington — no,  Fletcher  and  myself 
then  left  my  house.  [152] 

Q.    Did  you  leave  in  a  vehicle? 

A.     In  Fletcher's  car. 

Q.    Who  drove?  A.    Fletcher  was  driving. 

Q.    Where  did  you  sit? 

A.  I  sat  in  the  passenger  side  in  the  front  seat 
of  the  car. 

Q.     Alongside  of  the  driver? 

A.     That  is  correct,  sir. 

Q.     Continue. 

A.  Fletcher  and  myself  entered  Fletcher's  ve- 
hicle and  was  followed  by  Officer  Farrington.  We 
drove  to  the  vicinity  of  58th  and  Budlong,  where 
Fletcher  pulled  right  next  to  a  white  railroad  sign. 
I  got  out  of  the  car  and  walked  to  the  sign,  stooped 
down  and  picked  up  a  brown  paper  bag  which  con- J 
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tallied   a   bottle,   and   under  this   l)ottle   there   was 

another  brown  paper  bag'.  I  then  placed  it  in  my 

pocket. 

Q.     The  second  one? 

A.     Yes,  the  second  one. 

Q.     The  one  on  the  bottom  ? 

A.    That  is  correct,  sir. 

Q.     All  right. 

A.  I  then  placed  it  in  my  pocket,  and  we  drove 
and  retnrned  back  to  my  residence. 

Q.  I  show  you,  Mr.  Richards,  a  photograph 
which  has  been  [153]  marked  United  States  Ex- 
hibit No.  1,  and  I  will  ask  you  whether  or  not  you 
recognize  the  scene  shown  in  that  photograph? 

A.     I  do,  sir. 

Q.     Would  you  state  what  it  is? 

A.  It  is  a  picture  of  the  area  of  58th  and  Bud- 
long.  The  next  street  going  south  on  Budlong  is 
Slauson,  where  the  railroad  tracks  are. 

Q.  Was  the  picture  taken  with  the  camera  fac- 
ing south,  pointing  south? 

A.  Apparently  it  was.  I  was  not  there  when  the 
picture  w^as  taken. 

Q.     I  understand,  but  from  the  picture? 

A.    Yes,  it  is  taken  facing  south. 

Q.  Does  there  appear  in  the  photograph  a  rail- 
road sign  that  you  have  testified  about? 

A.     Yes,  sir. 

Q.  Would  you  say  that  picture  is  a  fair  repre- 
sentation of  the  scene  as  it  appeared  at  the  time 
that  you  were  out  there?  A.     Yes,  it  is. 
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Q.  There  is  this  difference,  isn't  there,  Mr.  Rich- 
ards, the  brown  paper  sack  you  picked  up  is  no 
longer  there  in  the  picture  ?  A.     No,  sir. 

Q.  Did  you  keep  the  brown  paper  sack  you 
picked  up  and  put  in  your  pocket?  Did  you  keep 
that  in  your  possession?  [154]  A.     I  did. 

Q.    Where  did  you  take  it? 

A.     Later  that  evening  we  took  it 

Q.  Let's  talk  about  right  then.  Did  you  take  it 
back  to  your  house? 

A.  Yes,  sir.  We  returned  to  my  house,  to  my 
home,  and  I  opened  it  and  showed  it  to  the  other 
officers,  that  is  Farrington,  Landry,  Stoups,  and 
Mr.  Fletcher  was  also  there  at  that  time. 

Q.  Did  you  reveal  to  them  the  contents  of  the 
sack? 

A.    Yes,  sir.  I  showed  it  to  them. 

Q.    Did  you  keep  it  after  that? 

A.    Yes,  sir.  I  retained  it  in  my  possession. 

Q.     What  did  you  do  with  it? 

A.  Well,  we  left  my  home  and  we  came  down 
to  the  office  of  the  Bureau  of  Narcotics,  Room  1755 
of  this  building.  There  I  transferred  the  contents 
of  the — I  mean  which  was  in  that  package. 

Q.    What  was  in  the  brown  paper  sack? 

A.    It  was  a  white  powder. 

Q.    Was  it  in  separate  containers  itself? 

A.  There  was  four  separate  cellophane  bags 
which  contained  the  white  powder. 

Q.    Did  you  open  those  little  bags? 

A.     I  did,  sir.  [155] 


United  States  of  America  151 

(Testimony  of  Malcolm  Richards.) 

Q.     What  did  you  do  with  the  contents'? 

A.  I  transferred  the  contents  into  another  con- 
tainer, into  four  other  containers. 

Q.     Bag  for  bag? 

A.     That  is  correct,  sir. 

Q.  Now,  what  did  you  do  with  the  new  con- 
tainers ? 

A.  I  placed  them  in  a  locked  sealed  envelope 
and  gave  it  to  Agent  Davis,  who  placed  it  in  the 
office  safe. 

Q.     Did  he  place  it  in  the  safe  in  your  presence? 

A.    He  did. 

Q.     This  was  on  the  evening  of  September  14th? 

A.     That  is  correct,  sir. 

Q.  When  did  you  Jiext  see  the  contents  of  that 
locked  envelope  you  spoke  of,  I  moan  not  the  con- 
tents, but  when  did  you  next  see  the  envelope  itself? 

A.     I  saw  it  the  following  day,  September  15th. 

Q.  Did  you  examine  it  to  determine  whether  or 
not  it  had  been  disturbed  or  tampered  with? 

A.     It  was  not  disturbed  or  tampered  \\ith. 

Q.     What  did  you  do  with  it  on  that  occasion? 

A.  Well,  on  that  occasion  I  placed  it  in  another 
envelope  which  was  addressed  to  Mr.  R.  F.  Love, 
the  ATU  chemist  in  San  Francisco.  Then  I  took 
it  downstairs  and  sent  it  to  San  Francisco  via 
registered  mail. 

Mr.  Jensen:  May  I  have  a  moment,  your  Honor. 
Will  you  [156]  mark  this,  please? 

The  Clerk:     Government's  2  for  identification. 
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(The  exhibit  referred  to  was  marked  Govern- 
ment's Exhibit  2  for  identification.) 

Q.  (By  Mr.  Jensen)  :  Mr.  Richards,  would  you 
assist  me  in  opening  this,  please?  I  see  it  is  just 
stapled  across  the  top. 

A.     Yes,  it  is  just  stapled  in  the  back. 

Mr.  Jensen:     Let's  mark  that  envelope  then. 

The  Clerk:     2- A  for  identification. 

(The  exliibit  referred  to  was  marked  Govern- 
ment's Exhibit  2- A  for  identification.) 

Mr.  Jensen:  For  the  purpose  of  the  record,  the 
proposed  exhibit  2- A  will  be  only  the  bro^vn  en- 
velope marked,  and  if  the  court  will  permit  us  to, 
we  will  further  identify  and  mark  the  contents  of 
this  envelope  at  a  later  time. 

The  Court:  That's  all  right  with  me,  if  there  is 
no  objection. 

Mr.  Jensen:  I  don't  wish  to  open  it  at  this  time. 
I  will  get  my  exhibits  labeled  at  the  recess  and  save 
a  little  time. 

Mr.  Neblett :    Very  well. 

Q.  (By  Mr.  Jensen) :  Mr.  Richards,  I  show  you 
what  has  been  marked  proposed  Exliibit  2  and  2-A. 
I  will  ask  you  to  state  whether  or  not  you  can 
identify  those  tw^o  exhibits'?  [157] 

A.    I  can,  sir. 

Q.  Let's  take  No.  2  first.  Would  you  state  for 
+be  record  what  it  is  and  whether  or  not  you  have 
seen  i^  qjj  g^  prior  occasion? 

A.  Tfiiis  is  the  envelope  in  which  I  placed  Ex- 
hibit 2-A  6|n  September  15,  1955. 
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Q.  IvS  that  the  envelope  wliich  you  mailed,  as 
yoii  have  testified  just  now? 

A.     That  is  correct,  sir. 

Q.  Will  you  state  to  the  court  and  for  the  record 
what  the  proposed  Exliibit  2-A  is? 

A.  This  is  a  locked,  sealed  envelope  in  which  I 
placed  the  four  packages  on  the  night  of  Septem- 
ber 14,  1955.  I  recognize  it  because  it  is  my  writing, 
and  also  my  initials,  date,  weight  and  sealed  9-14-55. 

Mr.  Jensen:  I  think,  perhaps,  your  Honor,  I 
am  going  to  have  to  have  that  opened  now. 

Q.  Would  you  open  the  envelope  and  take  the 
contents  out?  We  are  now^  dealing  with  Exhibit 
2-A. 

(Witness  complying.) 

Mr.  Jensen:  May  the  record  show,  your  Honor, 
that  the  top  of  2-A  was  stapled  at  the  time  of  de- 
livering to  the  witness? 

The  Court:    The  record  may  so  show. 

Q.    (By  Mr.  Jensen)  :    Would  you  hand  me  the 
contents,  Mr.  [158]  Richards? 
(Witness  complying.) 

Mr.  Jensen:    Would  you  mark  these,  please? 

The  Court:  They  may  be  marked  2-B,  -C,  -D 
.  and  -E. 

The  Clerk:    2-B,  -C,  -D  and -E. 

(The  exhibits  referred  to  were  marked  Gov- 
ermnent's  Exhibit  2-B,  -C,  -D  and  -E  for  iden- 
tification.) 

Q.  (By  Mr.  Jensen)  :  I  show^  you  United  States 
[proposed    Exhibits    2-B,    2-C,    2-D    and    2-E,    Mr. 
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Richards.  I  ask  you  whether  or  not  you  have  seen 

those  before?  A,    Yes,  sir,  I  have. 

Q.  Did  you  mark  those  envelopes  in  such  a  way 
as  to  identify  them  to  you?  A.     Yes,  sir. 

Q.     In  what  way  did  you  mark  them? 

A.  My  initials  M.  R.  and  the  date  9-14-55  are 
on  each  individual  package. 

Q.  Now,  those  are  four  small  envelopes,  are  they 
not,  relatively  transparent,  white? 

A.     That  is  correct,  sir. 

Q.  Are  those  the  envelopes  that  you  have  previ- 
ously testified  about  in  regard  to  transferring  the 
contents  of  the  other  four  envelopes^ 

A.     That  is  correct,  sir.  These  are  the  four. 

Q.  Then  these  are  the  envelopes — well,  you  state 
it  [159]  for  the  court.  What  are  these  envelopes 
actually  ? 

A.  These  are  cellophane  bags  in  which  I  trans- 
ferred the  contents  from  the  original  containers 
which  were  also  cellophane  bags. 

Q.  Now,  if  we  can  refer  to  these  as  the  first  set 
and  second  set,  these  were  all  found  in  the  brown 
paper  bag,  is  that  correct?  A.     Yes,  sir. 

Q.  Did  you  prior  to  the  occasion  of  mailing  this 
material  weigh  the  contents? 

A.     I  did,  sir. 

Q.  Do  you  recall  at  this  time  what  the  gross 
weight  of  the  four  containers  was? 

A.  To  the  best  of  my  recollection  it  is  two  ounces 
and  82  grains. 
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Q.     That  is  the  aggregate  of  all  four  containers? 

A.     That  is  correct,  sir. 

Q.  I  don't  know  if  you  have  testified,  but  if  you 
ha\(',  will  you  do  it  again,  will  you  tell  us  to  whom 
you  addressed  this  envelope? 

A.  To  Mr.  R.  F.  Love,  the  ATU  chemist  in 
San  Francisco,  California. 

Q.  Mr.  Richards,  do  you  still  have  the  original 
containers?  A.     I  do,  sir.  [160] 

1      Q.     Do  you  have  them  with  you  now,  or  are  they 
in  the  courtroom  ? 

A.     They  are  in  the  courtroom. 

Mr.  Jensen :  May  I  have  a  moment,  your  Honor, 
to  have  him  step  down  and  retrieve  them? 

The  Court:    Yes. 

(Witness  leaving  stand  and  returning.) 

Q.  (By  Mr.  Jensen) :  Now^,  would  you  give  me 
the  original  containers? 

Mr.  Neblett :  May  I  ask  the  court  to  have  counsel 
exhibit  these  to  us,  please? 

Mr.  Jensen :  These  are  mounted  on  paper.  I  don't 
know  if  you  have  any  objection. 

Will  you  mark  these,  please.  Exhibit  3? 

The  Clerk:    3  for  identification. 

(The  exhibit  referred  to  was  marked  Govern- 
ment's Exhibit  3  for  identification.) 

Mr.  Jensen:    And  also  these. 
The  Clerk:    3- A,  3-B,  3-C  and  3-D  for  identifica- 
tion. 
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(The  exhibits  referred  to  were  marked  Gov- 
ermiient's  Exhibits  3-A,  -B,  -C  and  -D  for  iden- 
tification.) 

Q.  (By  Mr.  Jensen)  :  Mr.  Richards,  I  show  you 
what  has  been  marked  for  identification  proposed 
exhibit  of  the  United  States  3,  3-A,  3-B,  3-C  and 
3-D.  Taking  them  in  order,  would  you  tell  us 
whether  or  not  you  have  ever  seen  proposed  exhibit 
[161]  3  before?  A.    Yes,  sir,  I  have. 

Q.    What  is  that? 

A.  This  is  a  brown-  paper  bag,  together  with  a 
rubber  band  in  which  the  other  exhibits,  3-A,  3-B, 
3-C  and  3-D  are  contained. 

Q.  Is  that  the  brown  paper  bag  that  you  picked 
up  at  the  base  of  the  RR  sign,  as  you  have  previ- 
ously testified?  A.     This  is  it,  sir. 

Q.  Did  you  mark  it  in  some  way  so  you  could 
identify  it  yourself? 

A.  I  did.  My  initials  M.  R.,  the  date,  and  the 
time,  are  marked  right  here  at  the  bottom. 

Q.     Are  there  other  initials  on  there? 

A.    Yes,  sir. 

Q.    Do  you  recognize  those?  A.    Yes,  sir. 

Q.     Or  were  they  placed  there  in  your  presence? 

A.     They  were. 

Q.  Are  they  of  some  of  the  other  officers  that 
were  connected  with  tliis  matter? 

A.     They  are,  sir. 

Q.  Was  the  bag  in  that  condition  at  the  time 
that  you  picked  it  up? 

A.     No,  sir,  it  was  not.  [162] 
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Q.     Had  it  been  torn  at  that  time? 

A.     No,  sir,  it  was  not. 

Q.     Had  it  been  discolored  at  that  time? 

A.     No,  sir. 

Q.  Now,  calling*  your  attention  to  the  envelopes 
that  are  now  marked  i)roposed  Exhibits,  which  are 
marked  3- A,  e3-B,  3-C  and  3-D,  would  you  state 
whether  or  not  you  have  seen  those  before  ? 

A.    Yes,  sir.  These  exhibits 

Q.     Will  you  state  what  they  are? 

A.     All  of  these 

Q.  When  you  say  all  of  these,  you  are  talking 
about  Exhibits  3- A,  -B,  -C  and  -D? 

A.  That  is  correct,  sir.  These  were  the  original 
cellophane  bags  in  which  the  contents  of  Exhibit 
2-B,  2-C,  2-D  and  2-E  were  placed,  or  w^ere. 

Q.     They  were  the  ones  that  you  foimd  them  in? 

A.     That  is  correct. 

Q.  At  the  time  you  found  them,  they  were  inside 
the  proposed  Exhibit  3? 

A.     The  brown  paper  bag. 

Q.  3-A,  -B,  -C  and  -D  are  mounted  on  paper, 
are  they  not?  A.     Yes,  sir. 

Q.  There  is  some  writing  on  the  paper.  Is  that 
yours?  [163]  A.     Yes,  sir. 

Q.  Did  you  number  the  bags  you  had  at  that 
time?  A.     I  did,  sir. 

Q.  Those  are  the  numbers  that  are  contained, 
are  they  not,  on  the  paper  mountings  ? 

A.     That  is  correct,  sir. 

Q.     At  the  same  time  as  you  weighed  the  sub- 
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stance,  did  you  also  record  the  weight  on  the  paper 

on  which  those  bags  are  moimted? 

A.     That's  right,  sir. 

Mr.  Jensen:  If  the  court  please,  we  will  offer  at 
this  time  the  United  States  proposed  Exhibits  2, 
2-B,  2-C,  2-D  and  2-E,  and  3,  3-A,  3-B,  3-C  and 
3-D. 

The  Court:  They  may  be  received  in  evidence. 
Any  objection? 

Mr.  Neblett:    Yes,  your  Honor. 

The  Court:    All  right. 

Mr.  Neblett:  We  object  to  the  admission  of 
these  exhibits  for  identification  and  all  of  them  in 
evidence  upon  the  grounds  no  foimdation  has  been 
laid  so  far  for  their  admission.  So  far  as  we  know 
now,  they  were  picked  up  by  these  officers  and 
Fletcher  under  a  railroad  sign  at  the  corner  of 
Budlong  and  Slauson.  No  connection  whatever  is 
shown 

The  Court:  I  think  that  goes  to  the  weight  of 
the  evidence,  not  to  the  admissibility.  [164] 

Mr.  Neblett:  If  your  Honor  j)lease,  there  is  no 
showing  whatever  that  this  witness  had  anything  to 
do  with  it  at  all  except  that  as  far  as  this  witness 
is  concerned,  he  testified  he  listened  to  a  telephone 
conversation,  but  he  doesn't  know  whether  he  w^as 
talking  to  Rayson  or  not. 

The  Court:  He  testified  he  picked  up  this  bag. 
This  is  the  contents  he  picked  up.  That's  all.  He  is 
not  testifying  who  ]Dut  them  there.  He  is  not  testify- 
ing how  it  got  there.  He  just  testified  he  went  down 
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there  at  this  pai'ticular  place  and  found  a  bag  and 

j)icked  it  up. 

Mr.  Neblett:  He  did  testify  he  listened  to  a 
telephone  conversation  that  told  him  where  to  go 
and  get  it. 

The  Court :     That  is  correct. 

Mr.  Neblett:  But  he  doesn't  know  whether  that 
was  Rayson,  and  there  is  no  proof  that  that  was 
Rayson  by  Fletcher  or  anybody  else. 

The  Court:  That  goes  to  the  weight  of  the  evi- 
dence and  not  the  admissibility.  Objection  over- 
ruled. It  may  be  received. 

Mr.  Jensen:  I  think  I  neglected  to  mention  2-A. 
In  the  event  I  did,  I  move  also  that  2-A  be  ad- 
mitted in  evidence. 

The  Court :    It  may  be  received  in  evidence. 

The  Clerk:  Exhibits  2,  2-A,  2-B,  2-C,  2-D,  2-E, 
and  3,  3- A,  3-B,  3-C  and  3-D. 

(The  exhibits  were  received  in  evidence  as 
Government's  Exhibits  2,  2-A,  2-B,  2-C,  2-D, 
2-E,  3,  3-A,  3-B,  3-C  and  3-D.) 

Q.  (By  Mr.  Jensen)  :  Mr.  Richards,  have  you 
had  some  conversations  with  the  ^^itness  Fletcher 
relative  to  investigating  cases  or  aiding  the  Bureau 
of  Narcotics  or  its  officers  in  apprehending  [165] 
people  engaged  in  the  narcotics  traffic?  I  am  not 
asking  you  the  conversation,  but  just  whether  or  not 
you  have  had  some. 

A.     Yes,  sir,  I  did. 

Q.  Have  you  had  such  conversation  on  more 
than  one  occasion?  A.    Yes,  sir. 
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Q.  Can  you  tell  us  approximately  when  the  con- 
versations first  commenced  between  yourself  and 
Mr.  Fletcher? 

A.  In  approximately  the  middle  of  February  of 
this  year. 

Q.  Can  you  give  us  some  idea  of  how  many  con- 
versations you  have  had?  Let's  do  it  this  way. 
About  how  frequently  would  these  conversations 
occur  ? 

A.  I  would  say  I  would  see  him  practically  every 
day. 

Q.  And  these  conversations  were  always  in  re- 
lation to  investigations  that  your  office  was  con- 
ducting? A.     That  is  correct,  sir. 

A.  Now,  calling  your  attention  approximately 
to  July  of  1955,  I  will  ask  you  whether  or  not  there 
was  a  change  in  the  policy  that  had  theretofore 
existed  in  the  Bureau  relative  to  purchasing  nar- 
cotics either  by  special  employees  or  other  members 
of  the  Bureau  of  Narcotics.  Was  there  a  change  in 
policy  at  that  time?  A.     Yes.  [166] 

Mr.  Neblett:  If  your  Honor  please,  we  object  to 
that  question  on  the  ground  it  is  a  policy  established 
by  a  department  of  the  government. 

The  Court:    What  difference  does  it  make? 

Mr.  Jensen:  If  the  court  please,  the  defense 
counsel  developed  yesterday  that  nothing  had  been 
done  for  some  time  in  relation  to  the  defendants 
Kelley  and  Rayson  by  Mr.  Fletcher,  although  he 
had  been  in  discussions  with  this  man  for  some 
time. 
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The  Court:  You  can't  convict  a  defendant  ])y 
showing  the  i^oliey  of  the  government. 

Mr.  Jensen:  No,  no,  your  Honor.  The  only  tiling 
I  wisli  to  show  is  why  this  investigation  was  not 
undertaken  until  August  of  this  year. 

The  Court:    Objection  sustained. 

Mr.  Jensen:  May  I  have  just  a  moment,  your 
Honor  ? 

The  Court:  We  might  take  our  morning  recess. 
I  would  like  for  you  to  get  through  with  this  vdt- 
ness,  but  if  we  proceed  and  get  through  now,  you 
would  have  still  two  or  three  more  questions  to  ask, 
and  if  we  take  the  recess  now,  you  can  think  them 
up  in  the  meantime.  ^Ye  will  now  recess  until  five 
minutes  after  11:00. 
(Recess.) 

Mr.  Jensen:    Will  you  mark  this,  please? 

The  Clerk:  Government's  Exhibit  4  for  iden- 
tification. [167] 

(The  exhibit  referred  to  was  marked  Govern- 
ment's Exhibit  No.  4  for  identification.) 

Q.  (By  Mr.  Jensen)  :  Mr.  Richards,  calling  your 
attention  to  the  sacks  now"  denoted  Government's 
Exliibits  2-B,  2-C,  2-1)  and  2-E,  that  is  the  second 
set  of  containers,  will  you  state  whether  or  not  they 
were  new  and  clean  containers  at  the  time  that  you 
transferred  the  contents  of  the  original  containers 
to  them?  A.     They  were. 

Q.     The}^  hadn't  been  used  before? 

A.    No,  sir. 

Q.    I  now  hand  you  the  Government's  proposed 
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Exhibit  No.  4,  which  is  a  photograph.  I  ask  you 
whether  or  not  you  recognize  the  objects  therein 
photographed.  A.     I  do. 

Q.  Were  you  present  at  the  time  that  this  photo- 
graph was  taken?  A.     I  was,  sir. 

Q.  Will  you  state  to  the  court  when  it  was 
taken  ? 

A.  It  was  taken  on  the  evening  of  September 
14,  1955. 

Q.  And  would  you  state  what  the  objects  there 
photographed  are? 

A.  These  are  the  original  four  cellophane  bags 
which  were  in  the  brown  paper  bag  that  I  picked 
up  from  the  railroad  sign  on  that  same  day.  [168] 

Q.  As  photographed  there,  are  they  in  the  orig- 
inal condition  prior  to  their  having  been  opened 
by  you?  A.     They  are. 

Q.  Would  you  say  that  the  photograph  is  a  fair 
representation  of  their  physical  appearance  in  the 
condition  that  they  were  after  you  had  removed 
them  from  the  brown  paper  bag? 

A.    Yes,  sir. 

Mr.  Jensen:  The  United  States  will  offer  its 
proposed  Exhibit  No.  4  for  admission. 

The  Court:    It  may  be  received  in  evidence. 

The  Clerk:    Exhibit  4. 

(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  as  Government's  Exhibit 
No.  4.) 

Q.  (By  Mr.  Jensen)  :  Mr.  Richards,  calling  your 
attention  to  September  22,  1955,  would  you  state 
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Avhether  or  not  on  that  date  you  saw  Mr.  Fletcher? 

A.     I  did,  sir. 

Q.    Where  was  it  you  "first  saw  him  on  that  day  ? 

A.     Over  at  my  home. 

Q.     Approximately  what  time? 

A.  It  was  around  8:30,  between  8:30  and  9:00 
o'clock  that  morning. 

Q.     Were  there  others  present  on  that  occasion? 

A.     There  were.  [169] 

Q.     Would  you  state  who  they  were? 

A.  Sergeant  Landry,  Deputy  Sheriffs  Farring- 
ton,  Stoups,  and  myself. 

Q.  Did  you  go  from  your  home  to  some  other 
locality?  A.     We  did. 

Q.     Would  you  tell  us  about  that,  please? 

A.  We  went  down  to  the  vicinity  of  the  La  Jolla 
Cleaners,  804  East  Sixth  Street,  Los  Angeles. 

Q.     Did  Mr.  Fletcher  go  down  there,  too? 

A.     Yes,  sir. 

Q.     Was  he  by  himself  or  with  others? 

A.     He  was  in  his  car  by  himself. 

Q.  Would  you  give  us  the  circumstances  of  what 
you  saw  and  observed  after  you  arrived  at  the 
vicinity  of  the  La  Jolla  Cleaners? 

A.  I  observed  Fletcher  get  out  of  his  car  and 
enter  the  cleaners,  after  which  I  saw  him  and  Mr. 
Kelley  leave  the  cleaners,  at  which  time  I  observed 
Kelley  as  he  was  sweeping  directly  in  front  of  his 
his  establishment,  the  sidewalk  in  front  of  his  es- 
tablishment. 

Q.    Did  they  come  out  of  the  cleaners  together? 
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A.    Yes,  sir. 

Q.     Did  they  remain  together  on  the  sidewalk? 

A.     That  is  correct. 

Q.  You  say  Mr.  Kelley  was  sweeping  the  side- 
walk? [170]  A.     That  is  correct. 

Q.  Would  you  state  whether  or  not  they  ap- 
peared to  he  in  conversation? 

A.     They  did  appear  to  be  in  conversation. 

Q.  Would  you  tell  us  approximately  what  time 
this  meeting  occurred? 

A.     It  Avas  approximately  10:20  a.m. 

Q.     What  was  its  duration  ?  How  long  did  it  last  ? 

A.     I  would  say  for  about  five  minutes. 

Q.     And  thereafter  did  you  leave? 

A.     Yes,  sir. 

Q.     And  return  to  your  home? 

A.     That  is  correct. 

Q.     Did  Mr.  Fletcher  join  you  there? 

A.     He  did,  sir. 

Q.  Did  you  remain  there  at  your  home  for  some 
time?  A.    We  did. 

Q.     Did  Mr.  Fletcher  remain  there  "with  you? 

A.     Yes,  sir. 

Q.  Would  you  state  whether  or  not  a  telephone 
call  came  in  that  day?  A.    Yes,  sir. 

Q.     At  approximately  what  time? 

A.     The  call  came  in  at  approximately  1:15  p.m. 

Q.     Who  answered  the  phone?  [171] 

A.    Mr.  Fletcher. 

Q.  Was  someone  other  than  Mr.  Fletcher  listen- 
ing at  the  telephone  headpiece  ? 
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A.     Yes,  sir. 

Q.     Who  was  it  on  this  occasion? 

A.     Officer  Farrin^on. 

Q.  Do  you  recall  at  this  time  what  was  said  by 
^fr.  Fletcher  during  that  telephone  convei^ation  ? 

A.  Well,  he  answered  the  telephone  and  I  heard 
him  say,  "Two  pieces,  the  same  as  before,  the  same 
as  the  last  deal."  Then  he  said,  ••49th  and  Hoover." 

Q.     I  didn't  hear  you. 

A.  Then  Fletcher  said,  "-AQth  and  Hoover  i" 
Then  '•Okay."  Then  he  hmig  up. 

Q.  Immediately  after  that,  did  you  have  oc- 
casion to  leave  your  home? 

A.     Yes,  sir,  I  did. 

Q.    Did  Mr.  Fletcher  also  leave? 

A.     That  is  correct. 

Q.     Would  you  tell  us  about  the  circimistances  ? 

A.  Well,  prior  to  leaving  my  home,  I  seaix-hed 
^Ir.  Fletcher  and  gave  him  ^700  of  official  advanced 
fimds.  He  then  entered  his  car  and  we  followed  him 
to  the  area  or  to  the  vicinity  of  49th  and  Hoover. 
I  was  at  that  time  accompanied  by  Officer  Farring- 
ton  in  Farrington's  car.  [172] 

When  we  got  there,  I  got  out  of  Farrington's 
vehicle  and  was  on  the  street  right  there  at  the 
intersection  of  49th  and  Hoover.  Well,  at  approxi- 
matelv  1 :30.  I  obseiTed  Ravson  as  he  was  drivinsr 
southward  on  Hoover  Street.  At  that  time  I  was 
walking  north  on  Hoover  on  the  west  side  of  the 
street. 
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Q.  Did  you  observe  Mr.  Fletcher  on  this  oc- 
casion? A.    Yes,  sir. 

Q.    Would  you  state  where  he  was? 

A.  At  that  time  he  was  just  leaving  the  inter- 
section of  49th  and  Hoover. 

Q.    Yes.  A.     And  entering  into  Hoover. 

Q.     Continue. 

A.  Well,  I  looked  up  and  saw  Rayson,  and  he 
saw  me,  and  I  continued  walking  toward  48th 
Street.  At  that  time  I  rejoined  Officer  Farrington 
and  we  kept  Fletcher  under  observation. 

Fletcher  drove  to  the  vicinity  of  Figueroa  and 
50th  Street,  where  he  parked. 

Q.  Did  you  still  have  the  defendant  Rayson  un- 
der observation  at  this  time? 

A.  Well,  at  one  time  I  observed  Rayson  as  he 
drove  down  49th  Street,  where  he  made  a  U-turn 
in  the  street,  and  due  to  his  way  of  driving — I  mean 
we  discontinued. 

Q.     Did  Mr.  Fletcher  stop  on  this  occasion? 

A.    Yes,  he  stopped  and  parked. 

Q.  Did  Mr.  Rayson,  the  defendant  Rayson,  also 
stop  at  any  time? 

A.  Yes,  sir.  He  stopped  and  parked,  and  then 
he  drove  off  again. 

Q.    What  happened  after  that? 

A.  Well,  we  observed  Fletcher  as  he  left  the 
area  where  he  had  been  parked,  and  we  followed 
him  eventually  to  the  vicinity  of  55th  and  Budlong. 
At  that  time  we  observed  Rayson's  car  as  he  was 
parked   between   54th   and   55th   Streets.   Fletcher 
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double-parked  right  next  to  him,  and  they  appeared 
to   engage   in   conversation.   Then   Fletcher   ])ulled 
away  and  parked  in  front  of  Rayson's  car,  at  which 
time  I  saw  Fletcher  get  out  of  Rayson's  car. 

Q.     Pardon  me? 

A.  At  which  time  I  saw  Fletcher  get  out  of  his 
car  and  approach  Rayson's. 

Q.    Yes. 

A.  Then  they  appeared  to  be  engaged  in  further 
conversation,  after  which  Rayson  drove  away  and 
Fletcher  re-entered  his  car,  and  we  later  met  at  my 
residence. 

The  Court:    What  was  this  date? 

The  Witness:    This  is  Septem])er  22,  sir. 

Q.  (By  Mr.  Jensen) :  Did  you  observe  any 
further  meetings  between  Fletcher  and  the  defend- 
ant Rayson  on  that  day?  [174]  A.    Yes,  sir. 

Q.    When  did  that  occur? 

A.     That  occurred  around  3:00  p.m. 

Q.  Between  your  return  from  this  first  meeting 
and  the  3:00  p.m.  meeting,  were  there  any  addi- 
tional telephone  calls? 

A.     No,  sir,  no  one — ^my  phone  did  not  ring. 

Q.  Would  you  relate  to  us  the  circmnstances  of 
the  3:00  p.m.  meeting? 

A.  After  I  returned  to  my  residence,  Fletcher 
and  I  had  a  conversation.  Then  I  searched  him  and 
did  not  find  any  money  on  him. 

Then  at  approximately  3:00  p.m.,  we  left  my 
house  and  we  followed  him  to  the  vicinity  of  Main 
and  Jeft'erson,  where  he  parked  his  car.  We  then 
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observed  him  meet  defendant  Rayson  on  the  north- 
east corner  of  Jefferson  and  Main.  They  talked  for 
about — apiDroxinaately  three  to  five  minutes,  after 
which  Fletcher  left  Rayson  and  re-entered  his  car. 

We  then  followed  hun  back  to  my  residence, 
where  he  turned  over  to  me  the  $700  Avhich  I  had 
previously  furnished  to  him  that  day. 

Q.  On  that  day,  when  did  you  first  furnish  him 
the  $700'? 

A.     That  was  while  we  were  at  my  home. 

Q.     Prior  to  the  first  meeting? 

A.     Prior  to  the  first  meeting  at  49th  and  Hoover. 

Q.  You  say  you  searched  him  after  that  first 
meeting  and  he  no  longer  had  the  money  on  him? 

A.     That's  right. 

Q.  Going  back  in  your  testimony  to  the  time 
that  you  delivered  the  $860,  this  was  September  14, 
as  I  recall  your  testunony.  Was  any  part  of  that 
money  returned  to  you  by  Mr.  Fletcher? 

A.     There  were. 

Q.     When  was  that  returned  to  you? 

A.  After  the  second  meeting  between  Fletcher 
and  Rayson,  which  was  at  58th  and  Main. 

Q.  That  would  be  a  meeting  that  occurred  about 
1:00  or  1:30  in  the  afternoon? 

A.     Approximately  1:20,  yes,  sir. 

Q.  Did  you  search  Mm  at  that  time  to  deter- 
mine whether  or  not  he  had  the  balance  of  the 
money?  A.     I  did. 

Q.     Did  you  find  any  additional  money  on  him? 

A.    No,  sir.  He  returned  the  $160  to  me.  Then 
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I  searched  him  and  he  did  not  have  any  other  money 

on  him. 

Mr.  Jensen:    I  have  no  further  questions. 

Cross  Examination 

Q.  (By  Mr.  Neblett) :  Mr.  Richards,  the  Far- 
rington  that  you  mentioned,  what  is  his  position, 
if  you  know?  [176] 

A.  He  is  a  deputy  sheriff  with  the  Sheriff's 
Office  of  Los  Angeles  County. 

Q.     What  does  Landry  do? 

A.  He  is  in  charge,  he  is  the  sergeant  in  charge 
of  his  special  squad. 

Q.     In  what  city? 

A.     Narcotics,  deputy  sheriff. 

Q.  Narcotics,  deputy  sheriff  in  Los  Angeles 
County?  A.     That's  right. 

Q.     He  is  not  a  federal  officer? 

A.     No,  sir. 

Q.  You  told  me  about  Farrington  and  Landry. 
Who  are  the  others? 

A.  Stoups  and  Gillette.  They  also  hold  the  same 
kind  of  position  as  Officer  Farrington. 

Q.     Deputy  sheriff? 

A.    That  is  correct,  sir. 

Q.  Was  anyone  else  among  this  group  you  have 
mentioned  that  you  haven't  told  me  about  now? 
Those  are  all  of  them? 

A.     That  is  concerned  with  this  case. 

Q.  You  and  Farrington  and  Landry,  and  what 
others?  A.     Stoups  and  Gillette. 
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Q.  Stoups  and  Gillette.  When  did  you  first  meet 
Fletcher  ? 

A.  I  met  him — I  did  not  actually  meet  him,  but 
I  knew  [177]  him  in  1954. 

Q.  When  did  you  first  meet  him?  You  said  you 
knew  him.  How  did  you  know  him  ? 

A.  He  was  pointed  out  to  me.  He  was  pointed 
out  to  me  and  I  saw  him  several  times. 

Q.     He  was  what  ? 

A.     He  w^as  pointed  out  to  me. 

Q.     By  whom  ?  A.     By  other  people. 

Q.    Where?  A.     On  Fifth  Street. 

Q.  When  did  you  first  meet  him?  You  must  re- 
call when  you  first  met  him. 

A.  The  first  time  that  I  actually  met  him  was  in 
February  1955. 

Q.  What  were  the  circumstances  under  which 
you  met  him  in  February  1955? 

A.  He  was  arrested  by  myself  and  the  other 
officers  w^ho  I  work  with. 

Q.  What  officers  were  with  you  at  that  time,  if 
you  recall? 

A.  There  were  the  same  officers  that  I  named 
previously,  together  with  Agent  Perry. 

Q.  Farrington,  Landry,  Stoups,  and  Gillette 
were  all  there  at  the  time  you  arrested  him?  [178] 

A.     Stoups  was  not  there  at  that  time. 

Q.    What  was  he  arrested  for,  if  you  recall? 

A.     Possession  of  narcotics. 

Q.    He  was  arrested  here  in  Los  Angeles  County? 

A.    Right,  sir. 
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Q.  What  happened?  Was  he  brought  before  the 
Conunissioner,  or  do  you  know? 

A.     He  was  brought  before  the  Commissioner. 

Q.    Did  you  testify? 

A.     No,  sir,  I  did  not  testify. 

Q.     Did  the  Commissioner  discharge  him? 

A.  He  did  not.  He  placed  him  on  his  own  recog- 
nizance. 

Q.  Was  a  hearing  ever  held  before  the  Commis- 
sioner? A.     Not  to  my  knowledge. 

Q.     Do  you  know  how  he  disposed  of  that  charge  ? 

A.     The  case  was  continued  by  the  Commissioner. 

Q.  And  he  was  let  out  by  the  Conmiissioner  on 
his  o.r. ?  That  means  he  was  let  out  on  his  bond? 

A.     His  own  personal  bond. 

Q.     His  own  personal  recognizance,  so  to  speak? 

A.     That's  right. 

Q.  So  far  as  you  know,  the  case  has  never  been 
disposed  of,  has  it? 

A.     As  far  as  I  know,  no,  sir. 

Q.  Then  after  you  had  arrested  him  and  he  had 
been  [179]  brought  before  the  Commissioner,  when 
did  you  next  see  him? 

A.  I  saw  him  that  same  day  and  the  following 
day.  I  saw  him  practically  every  day  since  that 
time. 

Q.  Wliat  were  you  seeing  him  about  after  he  had 
been  brought  before  the  Commissioner  and  released 
on  his  o.r.?  A.     We  had  discussions. 

Q.    Instructions  from  whom? 

A.    I  said  discussions. 
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Q.     What  were  you  discussing? 

A.  We  were  discussing  the  other  narcotic  ped- 
dlers from  whom  he  had  been  previously  dealing 
with  and  from  whom  he  had  been  getting  narcotics 
from. 

Q.  How  did  you  happen  to  start  talking  to  him 
about  it  at  this  time?  Did  you  receive  any  instruc- 
tions from  higher  up  or  others  in  authority  above 
you  to  do  so? 

A.  Yes.  I  discussed  the  case  with  my  officer  in 
charge,  w^hich  is  Agent  Davis. 

Q.    Mr.  Davis?  A.    Davis,  yes,  sir. 

Q.  Mr.  Davis  is  chief  of  the  Narcotics  Bureau 
in  Los  Angeles,  is  he  not?  A.     That's  right. 

Q.  And  what  instructions  did  Mr.  Davis  give 
you  about  Fletcher? 

A.  Well,  he  told  me  to  go  ahead  and  see  whether 
or  not  [180]  Fletcher  could  aid  us  in  any  kind  of 
Avay  in  trying  to  make  cases  on  the  persons  from 
whom  he  had  been  getting  narcotics. 

Q.    When  did  you  first  see  the  defendant  Kelley  ? 

A.    When  I  first  saw  him? 

Q.    Yes. 

A.     That  was  in  the  early  part  of  1953. 

Q.  What  were  the  circumstances  of  your  seeing 
him  in  1953,  Kelley? 

A.     What  were  the  circumstances? 

Q.     Yes.  A.     I  saw  him  here  in  court. 

Q.     You  saw  him  in  court  in  1953? 

A.     That's  right. 
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Q.  You  have  known  him  ever  since  then  by  sight, 
have  you? 

A.     Well,  I  knew  him  from  before  then. 

Q.  Were  you  one  of  the  arresting  officers  who 
arrested  Kelley  in  1953? 

A.  No,  sir.  He  was  arrested  in  1952,  to  the  best 
of  my  knowledge. 

Q.  I  guess  that's  right,  yes.  You  then  met  him, 
you  first  saw  him  in  1953.  You  saw  him  in  court  in 
1953?  A.    Yes,  sir. 

Q.     In  what  connection? 

A.  He  was  in  Judge  Yankwich's  court  at  that 
time.  [181] 

Q.     In  1953? 

A.     To  the  best  of  my  recollection. 

Q.  Were  you  a  witness  at  that  time  or  do  you 
recall?  A.     No,  sir,  I  was  not  a  witness. 

Q.     You  wTre  just  an  observer? 

A.     That's  right. 

Q.  You  knew  Kelley  then  or  knew  him  by  sight 
or  knew  who  he  was  before  you  met  Fletcher,  didn't 
you?  A.     Yes,  sir,  I  did. 

Q.  Of  course,  you  didn't  meet  Fletcher  or  get 
in  contact  with  Fletcher  until  February  1954? 

A.     I  did  not  say  that,  sir. 

Q.     What  did  you  say  ? 

A.  I  said  in  the  early  part  of  1951,  I  have  seen 
him. 

Q.  So  you  knew  Kelley  before  you  knew 
Fletcher  by  sight,  knew  who  he  was  before  you 
met  Fletcher?  A.     That's  right. 
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Q.    Approximately  nine  months  to  a  year  prior? 

A.    Approximately  that. 

Q.  Did  you  mention  Kelley  to  Fletcher  the  first 
time  that  Kelley's  name  ever  came  up  between  you 
and  Fletcher?  A.    If  I  mentioned  it? 

Q.     Did  you  mention  it? 

A.     No,  sir,  I  did  not  mention  it. 

Q.  How  did  the  name  of  Kelley  first  come  up 
between  you  [182]  and  Fletcher? 

A.  Well,  he  asked — I  mean  we  asked  him  who 
were  all  the  persons  that  he  had  been  dealing  with, 
and  he  mentioned  Kelley  and  Rayson  and  several 
others,  and  at  that  time  we  knew  what  the  reputa- 
tion of  those  people  were  at  the  time. 

Q.  And  that  was  mentioned  to  you  after  Fletcher 
was  arrested  in  1955,  wasn't  it,  when  he  first  ar- 
rested by  you  in  1955?  A.     Yes,  sir. 

Q.  You  don't  remember  the  date,  do  you,  when 
you  arrested  him  in  1955? 

A.     Either  the  17th  or  18th  of  February. 

Q.  How  long  was  it  after  that  before  you 
brought  up  the  name — not  you  brought  up,  but  the 
names  of  Kelley  and  Rayson  were  brought  up  be- 
tween you  and  Fletcher? 

A.  Well,  it  was  mentioned  at  the  outset,  at  the 
outset,  I  mean,  in  other  words,  since  after  he  was 
arrested  and  we  got  to  talking,  I  mean  his  name 
was  brought  up. 

Q.  Do  you  remember  any  discussion  with 
Fletcher  in  which  you  or  any  of  the  other  officers 
said  to  him  that  if  he  would  furnish  you   some 
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names  and  information  and  facts  on  other  persons 
dealing  in  narcotics,  you  would  see  that  he  got — 
you  would  help  liiin  to  get  rid  of  this  proceedings 
which  was  then  pending  against  him'? 

A.     I  did  not  mention  any  such  thing,  sir.  [183] 

Q.  It  never  came  up  at  all?  It  never  came  u^)  at 
all  between  you  and  Fletcher? 

Mr.  Jensen:  I  object  to  that  as  being  ambiguous, 
your  Honor.  I  don't  think  either  the  witness  nor 
the  record  would  be  clear  if  he  answered  as  to  what 
he  means  by  "at  all." 

Mr.  Neblett:    I  will  withdraw  the  question. 

Q.  You  heard  Fletcher's  testimony  in  which  he 
said  he  was  cooperating  with  the  government? 

A.     That's  right. 

Q.    What  do  you  understand  by  cooperation? 

A.  In  other  words,  it  was  a  discussion  between 
Fletcher  and  myself  and  Sergeant  Landry  and  Mr. 
Davis,  and  we  told  him  whatever  he  did  in  aiding 
us  in  trying  to  make  cases  against  the  persons  from 
whom  he  had  been  receiving  his  narcotics,  that  any- 
thing that  he  did,  that  we  would  bring  it  to  the  at- 
tention of  the  United  States  Attorney,  who  in  turn 
— I  mean  that  we  would  bring  it  to  the  attention 
of  the  United  States  Attorney  at  the  time  that  his 
case  come  up. 

Q.  Let's  come  back  now,  or  go  forward  to  Au- 
gust 22,  1955.  That  is  the  date  that  you  have  testi- 
fied that  you  accompanied  in  another  car  or  fol- 
lowed in  another  car  Fletcher  to  the  La  Jolla 
Cleaners,  806  East  Sixth  Street,  isn't  that  right? 
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A.     That's  right,  sir. 

Q.  Tell  us  what  conversation  was  had  between 
you  and  [184]  the  other  officers,  whatever  other 
officers  were  present,  and  Fletcher,  prior  to  your 
going  down  to  806  East  Sixth  Street*? 

A.  Well,  we  asked  Fletcher  whether  or  not  he 
thought  that  Kelley  would  still  deal  with  him,  and 
he  said  yes,  that  he  had  dealt  previously  with 
Kelley,  and  he  had  no  reason  to  believe  whether 
or  not  Kelley  would  not  deal  with  hun  at  that  time, 
so  we  then  told  him,  "Okay,  let's  go  on  down  there 
and  see  what  was  happening  with,  you  know,  with 
Kelley." 

Q.  That  suggestion  was  made  by — you  say  "we." 
You  were  referring  to  yourself  and  Officer  Farring- 
ton,  and  whom  else  ?  A.     And  Landry. 

Q.     Landry?  A.     That's  right. 

Q.     The  three  of  you?  A.     Yes,  sir. 

Q.  You  made  the  suggestion  to  him  that  to  go 
and  see  whether  or  not  Kelley  would  deal  with  him 
in  narcotics? 

A.  Would  still  deal,  I  mean  with  him,  because 
we  had  had  information  from  other  sources  that, 
you  know,  that  Kelley  would 

Q.     I  didn't  ask  you  that.  I  move  to  strike  that. 

The  Court:    It  may  go  out. 

Q.  (By  Mr.  Neblett)  :  I  asked  you  whether  or 
not  you  were  the  one  that  made  the  suggestion. 
When  you  say  "we,"  [185]  you  were  talking  about 
yourself,  Farrington  and  Landry,  is  that  right? 

A.     That  is  correct,  sir. 
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Q.  You  three  made  this  suggestion  on  the  morn- 
ing of  the  22nd  of  August,  1955,  that  he,  Fletcher, 
go  down  and  see  whether  or  not  Kelley  would  deal 
with  him  in  narcotics,  is  that  right? 

A.  Fletcher  brought  it  up,  that  he  thinks  he 
could  do  it,  so  we  said,  "Okay,  go  ahead." 

Q.  Didn't  you  just  say  a  while  ago  that  you 
made  the  suggestion?  You  said,  "We  made  the  sug- 
gestion." 

A.  I  mean,  in  other  w^ords,  we  gave  him  per- 
mission to  under  our  direction.  In  other  words, 
Fletcher  was  working  strictly  under  our  direction. 

Q.  Didn't  you  say  a  while  ago,  "We  suggested  to 
him,  Fletcher,  that  he  go  dow^n  and  see  whether  or 
not  Kelley  w^ould  deal  with  him  in  narcotics  or  deal 
wdth  him  again,"  or  something  to  that  effect?  Did 
you  say  that  to  him? 

A.     No,  I  didn't  say  that. 

Q.     What  did  you  say  a  while  ago? 

A.  I  said  Fletcher  first  brought  it  up  and  we 
said,  "Okay,  go  ahead." 

The  Court:  You  mean  to  say  the  suggestion 
came  from  Fletcher? 

The  Witness:    Yes,  sir.  [186] 

Q.  (By  Mr.  Neblett) :  What  was  Fletcher  doing 
at  your  house  that  morning? 

A.  We  were  discussing  various  things,  I  mean 
getting  information  and  all  like  that. 

Q.  You  were  discussing  several  cases,  weren't 
you?  A.     That's  right. 

Q.     Or  several  persons?  A.     That's  right. 
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Q.  Did  you  have  any  persons  in  this  list  you 
gave  him  to  look  up? 

A.     If  we  had  any  persons  ? 

Q.  I  will  withdraw  the  question.  What  did  you 
say,  just  exactly  what  did  you  say  to  Kelley,  or 
what  did  any  one  of  the  officers,  Farrington  or 
Landry,  say  to  him  at  this  meeting  at  your  house 
on  the  morning  of  August  22,  1955?  Just  what  did 
you  say? 

Mr.  Jensen:  I  object  to  this.  I  think  counsel  has 
misspoken  himself.  He  said  "say  to  Kelley." 

Q.  (By  Mr.  Neblett) :  What  did  you  say  to 
Fletcher?  I  will  re-form  the  question. 

What  did  you  or  any  other  officers — there  were 
three  officers  present  with  Fletcher,  isn't  that  right? 

A.     That's  right. 

Q.  What  did  you  and  the  other  officers  say  to 
Fletcher  just  prior  to  your  going  down  to  806  East 
Sixth  Street?  [187] 

A.    Well,  Fletcher  told  us 

Q.     No,  what  did  you  say? 

A.     What  we  said? 

Q.  What  did  Landry  or  Farrington  say,  or  you, 
all  of  you,  not  what  Fletcher  said.  What  did  you 
say? 

A.  All  right.  After  Fletcher  told  us  some- 
thing  

Q.  That  isn't  what  I  asked  you.  I  asked  you 
what  you  said.  Can't  you  answer  the  question? 
It's  plain,  isn't  it? 

A.     All  right.  I  will  give  to  you  what  it  was. 
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Q.    All  right.  What  did  you  say? 

A.  We  said,  "Okay.  You  go  in  your  car  and  wo 
Avill  follow  you  down  to  that  vicinity." 

Q.  So  without  anything  else  said  by  you,  you 
just  said,  "Okay.  We  will  get  in  the  car  and  follow 
you."  Is  that  right,  sir? 

A.     Fletcher  said  something  first. 

Q.  I  didn't  ask  you  that.  You  know  what  you 
have  said.  You  said  a  while  ago,  didn't  you,  that 
Fletcher  first  brought  up  at  your  house  that  he 
would  go  down  and  see  whether  or  not  Kelley 
would  still  deal  with  him  in  narcotics.  Didn't  you 
say  that?  A.     That's  right. 

Q.  What  did  you  say  in  response?  What  did 
you  say  after  that? 

A.  Well,  we  said,  "Yes,  go  on  ahead  and  see  if 
he  would  [188]  still  deal  with  you,  and  we  would 
follow  you  down  and  cover  you,  and  then  you  meet 
us  back  here  at  our  house,  at  my  house,  and  we 
will  discuss  it  and  see  what  was  said." 

Q.  Then  you  took  off  and  followed  Fletcher  to 
Kelley's  place  of  business.  La  Jolla  Cleaners,  is 
that  right?  A.     That's  right. 

Q.  How  far  did  you  park  from  the  La  Jolla 
Cleaners  ? 

A.  Well,  Officer  Landry  parked  the  car  on 
Towne,  that  is,  between  Towne  and  the  next  street 
east,  which  is,  I  believe,  Stanford.  I  got  out  of  the 
car  and  walked  eastward  on  Sixth  Street,  at  which 
time  I  saw  Fletcher  and  Kelley  appeared  to  be  in 
a  conversation. 
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I  then  walked  back  towards  where  the  govern- 
ment car  was  parked,  and  I  again  looked  into  the 
window,  which  is  a  plain  glass  window,  and  I  saw 
Kelley  at  that  time  seated  at  the  window,  appar- 
ently making  a  telephone  call,  because  he  had  the 
phone  up  to  his  ear. 

I  then  walked  back  to  the  government  vehicle, 
where  I  joined  the  other  officers,  and  shortly  after 
that  Fletcher  left  the  establishment  and  proceeded 
east  on  Sixth  Street  and  we  followed  him. 

The  Court:  Now,  just  a  minute.  Have  you  mem- 
orized this  story? 

The  Witness:    Have  I  memorized  it? 

The  Court:  Yes,  have  you  memorized  what  you 
are  testifying  to?  [189] 

The  Witness:  Sir,  I  am  just  trying  to  place  my- 
self at  the  place. 

The  Court:  The  reason  I  ask  you  that  is  this. 
I  want  the  reporter  to  read  the  question  you  were 
supposed  to  answer.  Evidently  you  are  not  paying 
any  attention  to  the  question  or  you  have  got  a 
memorized  story  you  are  trying  to  give. 
(Question  read.) 

The  Court:  Did  that  question  ask  what  you  did 
or  where  you  walked  ?  How  far  did  you  park. 

The  Witness :    One  block,  sir. 

The  Court:  I  wish  you  would  pay  attention  to 
the  questions  and  answer  them  instead  of  wander- 
ing all  over  the  country. 

Q.  (By  Mr.  Neblett)  :  What  did  Fletcher  say 
to  you  when  he  got  back  to  your  place? 
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A.  He  told  me  what  he  had  said  to  Kelley.  Do 
you  want  the  conversation? 

Q.     What  did  he  tell  you  he  said  to  Kelley? 

A,  He  said,  after  he  entered  the  cleaners,  both 
he  and  Kelley  said  hello  to  each  other,  and  he  asked 
Kelley  what  was  hapi)ening,  and  Kelley  said  that 
things  were  out  of  commission  at  that  time  but, 
however,  last  week,  you  know,  yes,  last  week  that 
there  was  a  fellow  from  back  East  who  had  about 
15  [190]  ounces  of  stuff  and  that  the  guy  wanted 
8200  an  oimce  for  it,  or  $10,000.  and  that  Kelley 
said  that  the  fellow  stated  that  he  did  not  want  to 
remain  here  in  Los  Angeles  because  he  was  hinty — 
that  means  skeptical. 

Q.     Is  that  all? 

A.  He  also  told,  Fletcher  also  told  me  that  Kelley 
asked  him  if  he  had  seen  Rayson,  and  that  Fletcher 
-tated  no,  he  did  not, 

Q.  At  that  time  did  Fletcher  say  anything  to 
you  about  the  fact  that  he  had  known  Rayson  for 
some  time? 

A.  Xo.  not  at  that  particular  time,  you  know. 
Fletcher  had  a — ^no.  sir,  he  did  not. 

Q.  Did  he  at  any  time  tell  you  he  had  known 
Rayson  for  some  time  ?  A.     Oh.  yes,  sir. 

Q.  You  knew  that  Fletcher  had  a  backgroimd 
of  convictions  for  narcotics,  did  you  not? 

A.     I  did. 

Q.  You  knew  about  his  term  he  served  in  Fol- 
som  Penitentiary,  did  you  not? 

A.    Yes,  sir,  he  told  me. 
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Q.  And  the  one  in  Louisiana  in  the  federal  peni- 
tentiary from  Louisiana — I  don't  know  what  peni- 
tentiary he  went  to,  but  you  knew  he  had  a  con- 
viction in  Louisiana  in  the  federal  court  for  nar- 
cotics? [191]  A.     Yes. 

Q.  And  you  knew  he  had  one  for  receiving 
stolen  proi^erty? 

Mr.  Jensen:  I  am  going  to  object  to  that.  I  don't 
think  it  is  permissible  after  a  man  has  been  par- 
doned from  an  offense  to  further  bring  it  up  as 
such. 

The  Court:  Overruled.  The  question  is,  did  he 
know  it. 

The  Witness:  Yesterday  was  the  first  time  I 
knew  it. 

Q.  (By  Mr.  Neblett) :  Did  you  see  Fletcher  in 
the  meantime  after  August  22  and  before  Septem- 
ber 13,  1955?  A.     I  did. 

Q.     Did  you  see  him  nearly  every  day? 

A.     Every  day,  every  other  day. 

Q.  Was  he  at  your  house  every  day  or  nearly 
every  day  between  September — ^between  August  22 
and  September  13,  1955? 

A.  No,  sir.  We  would  meet  him  away  from  my 
house,  too. 

Q.  Where  did  you  meet  him  when  you  met  away 
from  the  house? 

A.     Well,  various  other  places. 

Q.  How  do  you  operate?  You  don't  operate  out 
of  the  office  here,  except  on  occasion,  do  you? 
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Mr.  Jensen:  I  am  cooing  to  object  to  that.  Tt  is 
immaterial  and  irrelevant. 

The  Conrt:  This  is  cross  examination.  Evidently 
there  is  a  defense  of  entrapment,  althou,c:h  it  doesn't 
show  in  any  [192]  i)lea  or  memorandnm  filed.  From 
statement  of  connsel,  that  is  one  of  the  defenses, 
entrapment.  Objection  overruled. 

Q.  (By  Mr.  Neblett)  :  Do  you  operate  out  of  the 
office  or  mostly  from  your  house  and  other  places 
around  town?  A.     Out  of  the  office. 

Q.    And  other  places,  too?  A.     Yes. 

Q.  So  you  met  Fletcher  on  several  occasions 
and  had  several  conversations  with  him  between 
August  22  and  September  13,  is  that  so? 

A.     That's  right. 

Q.  Were  the  other  officers  present  at  these  meet- 
ings? A.     Yes,  sir. 

Q.  Did  you  discuss  Kelley  and  Rayson  at  these 
meetings?  A.     Yes,  sir,  we  did. 

Q.  What  did  Fletcher  report  about  him,  if  any- 
thing ? 

Mr.  Jensen:  I  am  going  to  object  to  this  unless 
we  know  when  and  where  and  who  was  present  at 
the  time  of  the  conversation.  I  don't  think  we  can 
just  have  the  conversation  generally,  your  Honor. 

The  Court:  All  right.  Try  to  designate  the  time 
of  the  conversations,  who  was  present,  and  where 
they  took  place. 

Q.  (By  Mr.  Neblett)  :  Tell  us  when  the  first  con- 
versation was,  what  date  it  was  after  August  22, 
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1955,    and   before    September    15,    when   you    saw 

Fletcher.  [193] 

A.     I  can't  pin  down  the  exact  date,  you  know. 

Q.  Let  me  ask  you  this  way.  Maybe  I  can  help 
you  on  it.  A.     Yes. 

Q.  You  did  have  reports  from  Fletcher  from 
time  to  time  between  August  22  and  September  15, 
1955,  did  you  not,  on  what  was  going  on  between 
him  and  Kelley,  if  anything?  Did  you  hear  any- 
thing about  that?  Did  Fletcher  make  reports  to 
you  betw^een  August  22  and  September  15,  1955,  as 
to  his  progress  in  buying  some  stuff  from  Kelley 
and  Rayson?  A.     Yes,  sir,  he  did. 

Q.  How^  many  times  did  he  make  those  reports 
between  August  22  and  September  15? 

A.     About  twice,  I  mean  that  I  can  recall. 

Q.  Do  you  remember  where  the  first  conversa- 
tion was  held  when  he  made  a  report  to  you  and 
the  other  officers? 

A.  I  can't  recall  whether  it  was  at  my  home  or 
elsewhere  on  the  street. 

Q.  Who  was  present  when  he  made  this  report, 
the  first  one  now? 

A.     Sergeant  Landry  and  Farrington. 

Q.     What  did  Fletcher  say? 

A.  Fletcher  said  that  one  time  he  was  driving 
on  55th  and  Long  Beach,  at  which  time  he  observed 
Rayson  standing  on  the  corner,  and  that  Rayson 
waved  to  him.  However,  he  did  not  [194]  stop. 

Q.     Was  anything  said  about  Kelley? 

A.    Not  at  that  time,  sir. 
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(^.  You  had  a  second  conversation  or  second 
report  from  Fletcher.  Where  was  tluit  held,  if  you 
recall? 

A.     It  could  l)e  at  my  house  or  elsewhere. 

Q.     Who  was  ])resent  at  that  report? 

A.     Landry  and  Farrington  and  myself. 

Q.     And  Fletcher,  of  course. 

A.     Yes,  sir. 

Q.  What  did  Fletcher  say,  if  anything,  about 
Kelley  at  this  meeting? 

A.  We  asked  him  whether  or  not  he  had  seen 
Rayson  or  Kelley  at  any  tune.  He  said  no,  he  did 
not. 

Q.  Coming  back  to  the  meeting  at  your  house 
on  September  13,  did  you  have  a  meeting  at  your 
house  on  September  13? 

A.    Yes,  sir,  there  was. 

Q.  Was  that  the  day  you  testified  that  Fletcher 
called  on  Kelley  again  at  806  East  Sixth  Street? 

A.     That's  right,  sir. 

Q.     What  time  of  the  day  was  that? 

A.     That  was  approximately  9:30  a.m. 

Q.  The  other  four  officers  that  you  mentioned 
were  present  with  you  at  that  meeting? 

A.     Yes,  sir.  [195] 

Q.  What  did  you  say  to  Fletcher  that  morning 
about  Kelley  and  Rayson,  if  anything? 

A.  Well,  we  told  Fletcher  that  one  of  the  of- 
ficers had  driven  by  Kelley's  place  of  business  and 
that  he  had  been  there,  that  he  was  there,  and  we 
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thou  told  him  tlint  ho  shoidd  try  and  i;"o  on  down 

there  and  see  what  was  uoiuL:,-  on. 

At  that  time  Fletcher  had  toUi — he  had  pre^'i- 
ously  toUl  us  the  way  that  KeUey  operated,  and  I 
t'uruished  liim  with  my  teU^phone  number  and  toUi 
him  that  in  case  KeHey  did  ask  him  for  a  number, 
that  ho  shouUl  furnisli  my  homo  phone  number. 

Q.  Then  did  you  instruct  FU^tcher  to  go  down 
and  see  KeUey  .^  A.     Yes,  sir. 

Q.     lie  went  down  to  see  KeUey,  did  he  not? 

A.     Yes,  sir,  he  did. 

Q.  You  and  the  other  four  officers  followed  him 
in  one  or  two  cars?  A.    Yes,  sir. 

Q.  And  wliat  happened?  FU^tcher  arrived  at  806 
East  Sixth  Street,  the  I.a  Jolla  Oloaners,  and  did 
he  go  inside?  A.     He  did. 

Q.     Did  you  see  him  go  inside  f  A.     I  did. 

Q.     Where  were  you  parked  at  the  time?  [^^^^^ 

A.  My  car  was  parked  between  Towne  and  Stan- 
ford. 

Q.     llow  far  is  th:\t  \'\\>u\  the  La  Jolla  Cleaners? 

A.     About  a  bU^ck. 

Q.     Is  it  around  the  corner? 

A.     \o   corners. 

Q.     Wheiv  did  Fletcher  park? 

A.  He  parked  directly  in  front  of  Kelley's  clean- 
ing establishment. 

Q.  Wasn't  that  the  day  that  Kelley  was  on  the 
street  sweeping  in  front  of  the  T.a  Jolla  Cleanei*s? 

A.    No,  sir,  it  was  not. 

Q.     Before  Fletcher  went  down  to  see  Kellev  on 


I^m^mi  Sbttaa  ^ 


b*fi«r  Vf  ^vas  mE«^  Sir  siSDLL 

A>  T«&.  STL  I  knCV  ;i&NilC  ^ 

^  CWfciii-  Farr^njrxHi^ 

Ql  WlaK  <ffii  'nii>  wtrv^  :4i:!:3Q^aniH]£  sjunsisr  izf 

A.  I  ma^  ^L^  i^mii;. 

Ql  Xwl  ^m^  ^»&i  ;i^iitf 

Ql  B^  Ori&^r  FtaxCTS^SHil 
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Q.  TThen  Fletcher  came  to  your  house  on  the 
morning  of  September  13,  he  already  had  the  at- 
tachment on  him,  did  he? 

A.     Xo,  sir,  he  did  not. 

Q.  Then  after  you  had  said  to  each  other  he  was 
going  down  to  see  Kelley  at  La  JoUa  Cleaners  that 
morning,  after  that  was  discussed  and  arranged,  did 
Farrington  take  him  out  and  wire  him  and  then 
bring  him  back?  [198] 

A.  TTe  drove  to  the  vicinity  of  Kelley's  cleaners, 
and  while  I  remained  there,  I  saw  Kelley  in  his 
cleaners  at  that  time,  Fletcher  and  Farrington 
drove  away  while  I  remained  in  the  area  of  Kelley's 
cleaners. 

Q.     How  long  were  they  gone? 

A.  I  would  say  about  15  minutes,  15  or  20 
minutes — well,  15  minutes. 

Q.  How  far  is  Officer  Farrington's  home  from 
the  La  Jolla  Cleaners? 

A.     About  16  blocks  away. 

Q.  Then  when  Fletcher  came  back,  he  parked 
in  front  of  La  Jolla  Cleaners  and  went  in,  is  that 
correct?  A.     That's  right,  sir. 

Q.  How  far  did  the  other  officers  park  away 
from  the  La  Jolla  Cleaners? 

A.  Well,  Officers  Farrington  and  Gillette  were 
out  of  my  ^i.ew  at  the  time.  I  could  not  tell  you 
how  far  away  they  were  parked. 

Q.     You  couldn't  tell,  you  didn't  see  them? 

A.     Xo,  sir. 

Q.    Was  some  other  officer  with  you? 
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A.     Sergeant  Lancby  was  witli  me. 

Q.     What  did  FlotcluM'  do  when  h<'  arrived? 

A.     He  got  out  of  his  car  and  entered  the  place. 

Q.     How  long  was  he  in  there?  [199] 

A.     About  five  minutes. 

Q.     Did  you  walk  by  the  door  tliat  morning? 

A.     I  did. 

Q.  You  are  sure  this  is  not  the  day  Kelley  was 
outside  on  the  street  sweeping  the  street  in  front 
of  the  building,  are  you  sure  of  that? 

A.     I  am  positive  it  is  not  the  same  day. 

Q.  A^^lat  was  done  with  that  wire  recording  of 
that  conversation,  if  you  know? 

A.  Well,  Officer  Farrington  turned  it  over  to 
Sergeant  Landry  down  at  the  Sheriff's  Office. 

Q.     And  that's  all  you  know? 

A.     That's  all  I  know  about  it. 

Q.  On  the  14th,  you  had  a  conversation  with 
Fletcher  on  the  14th,  did  jqw  not? 

A.    I  did. 

Q.     At  your  house?  A.     That's  right,  sir. 

Q.  And  the  other  officers  were  there,  the  other 
four  ? 

A.  No,  sir.  There  was  just  Officer  Farrington 
and  myself. 

Q.  Fletcher  had  reported  to  you  the  day  before, 
had  he  not,  as  to  what  the  conversation  was  be- 
tween him  and  Kelley? 

A.    Yes,  sir,  he  did. 

Q.     ^Yhat  did  Fletcher  say?  [200] 

A.     Fletcher  said  when  he  went  into  the  cleaners. 
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he  and  Kelley  exchanged  greetings  together.  Then 
Fletcher — no,  Kelley  osked  Fletcher  whether  or  not 
he  had  seen  Rayson,  and  that  Kelley  went  on  to 
state  that  Rayson  had  told  him  that  he  had  seen 
Fletcher  on  the  street  some  place  and  had  waved 
to  him,  but  Fletcher  never  did  stop. 

Fletcher  said  he  told  Mr.  Kelley  the  reason  he 
didn't  stop  was  because  at  that  time  he  did  not 
want  to  do  any  business  with  Rayson  out  there  in 
the  open.  Then  Fletcher  told  me  that  he  gave  Kelley 
the  telephone  number  which  I  had  previously  given 
to  him,  and  that  Kelley  told  him  that  he  would  not 
be  able  to  get  in  touch  with  Rayson  so  he  could 
meet  hmi  that  morning,  but  that  the  best  time 
would  have  to  be  some  time  the  following  day. 

Fletcher  also  stated  he  told  Mr.  Kelley  that  the 
best  time  to  catch  him  would  be  at  this  particular 
number  he  had  given  to  Kelley,  on  the  next  morn- 
ing between  the  hours  of  8:00  and  10:30. 

Q.  This  number  was  ycur  unlisted  number,  was 
it  not?  A.     That's  right,  sir. 

Q.  Did  you  give  tliat  unlisted  number  to  Fletcher 
with  instructions  to  give  it  to  Kelley  and  Rayson, 
so  that  Fletcher  could  be  called  at  your  place? 

A.     I  gave  it  to  him,  sir. 

The  Court:    For  that  purpose?  [201] 

The  Witness:    Yes,  sir. 

Q.  (By  Mr.  Neblett) :  What  conversation  did 
you  have  with  Fletcher  when  you  gave  him  the 
niunber  ? 

A.    Well,   Fletcher  told  me   that  was  the  way 
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Kolley  operated.  Each  time  lie  had  business  dealings 

with   him  he   wouhl   iiave  to  i^ivc  liini  a  telephone 

iinniber. 

Mr.  Neblett:    Your  Honor,  I  will  move 

Q.  AVell,  go  ahead  with  your  conversation  that 
you  had  with  Fleteher  at  the  time  you  irave  him 
the  telephone  number. 

A.     How  far  did  I  get'? 
(Record  read.) 

A.  And  then  someone  would  call  Fletcher  either 
the  same  day  or  the  day  aCter. 

So  I  told  him,  well,  then,  he  could  give  him  my 
phone  number,  and  that  is  what  I  did. 

Mr.  Neblett:  If  your  Honor  please,  I  notice  it  is 
noon  and  I  am  not  quite  finished  w'ith  this  witness. 

The  Court:  I  have  been  wondering  how  we  are 
going  to  get  along.  I  have  another  case  scheduled  in 
the  morning.  This  is  the  second  government  wit- 
ness. I  don't  know  liow^  much  longer  your  cross 
examination  is  going  to  last. 

Mr.  Neblett:  I  am  not  going  to  be  very  long 
with  him,  your  Honor.  I  would  say  maybe  30  min- 
utes. I  have  had  hini  now  for  about  30  minutes. 

The  Court:     I  understand.  [202] 

Mr.  Jensen:  I  think  I  can  cut  down  mine,  your 
Honor. 

The  Court:    You  have  got  the  chemist  to  testify. 

Mr.  Jensen:    Yes. 

The  Court:  And  these  other  officers  would  be 
more  or  less  cumulative. 

Mr.   Jensen:     I   think   probably   everybody   will 
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want  to  hear  from  Farrington.  I  would  like  to  put 

him  on. 

The  Court:    Who? 

Mr.  Jensen:  Officer  Farrington.  Not  on  things 
that  are  cumulative.  I  won't  cover  everything  with 
him.  I  think  I  could  hold  him  down  to  30  minutes, 
and  say  15  or  20  minutes  for  the  chemist. 

The  Court:  I  think  we  better  come  back  at  1:30. 
Will  that  inconvenience  you? 

Mr.  Neblett:     That  is  perfectly  all  right. 

The  Court:  We  will  recess  until  1:30  this  after- 
noon.  [203] 

Wednesday,  November  30,  1955,  1 :30  p.m. 
The  Court :    You  may  proceed. 

MALCOLM  RICHARDS 

the  witness  on  the  stand  at  the  time  of  the  recess, 
having  been  previously  duly  sworn,  was  examined 
and  testified  further  as  follows: 

Cross  Examination — (Continued) 
Q.   (By  Mr.  Neblett)  :  Mr.  Richards,  you  testified 
that  you  gave  Mr.  Kelley  $860  on  the  morning  of  | 
the  14th,  and  that  he  took  that  $860  out  but  brought ' 
it  back,  is  that  correct,  on  the  second  trip  that  morn-j 
ing — or  the  first  trip?  Which  was  it? 

A.    Well,   the   first   time   he   met   Rayson,   that' 
Fletcher  met  Rayson,  I  had  given  him  $860.  How- 
ever, when  he  came  back  to  my  house,  I  had  gottenj 
it  back  from  him. 
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Q.  Then  yon  luid  a  tclopliono  call,  a  telcplioiio 
cal!  cainc  in  to  your  inmiber.  Was  that  before  you 
went  out  to  meet  Raysou,  or  in  order  to  meet  Ray- 
son  you  had  a  tele))hone  call  from  someone?  The 
first  time  that  Fletcher  said  that  he  was  going  out 
to  nuH't  Rayson,  you  had  a  tele]ihone  fall  at  your 
house  prior  to  that  time,  or  a  telei)hone  call  came 
in  to  your  house  to  Fletcher,  is  that  right? 

A.     That  is  correct,  sir.  [204] 

Q.  As  I  understood  you  to  say,  you  didn't  listen 
in  on  that  call,  but  Mr.  Farrington  did. 

A.     That's  right,  sir. 

Q.  How  did  he  listen  in  on  the  call?  Was 
Fletcher  listening  in  at  the  same  time?  How  did 
they  work  it? 

A.  Well,  Fletcher  had  the  receiver  to  his  ear, 
and  Farrington  also  stood  very  close  to  Fletcher, 
and  both  of  them  listened  in  on  the  same — you 
know,  in  the  same  part. 

Q.     They  stood  cheek  to  cheek,  is  that  it? 

A.     I  mean  close  together. 

Q.  What  was  said  in  this  conversation,  or  what 
was  reported  to  you  as  having  been  said  in  this 
conversation  that  prompted  you  to  give  Fletcher 
the  $860? 

A.  You  want  me  to  recite  what  I  heard  that 
Fletcher  said? 

Q.  Yes,  what  you  heard  there.  You  gave  him 
$860,  but  you  must  have  heard  something  at  that 
time  that  prompted  you  to  give  him  the  $860. 
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A.  Fletcher  told  me  what  the  other  man  at  the 
other  end  of  the  phone  had  told  him. 

Q.     What  did  Fletcher  tell  you? 

A.  He  told  me  that  he  was  supposed  to  go  to 
meet  him  at  a  certain  place,  which  is  at  58th  and 
Hoover. 

Q.  Was  he  supposed  to  go  and  pick  up  some 
heroin  at  that  time  ?  [205] 

A.  Whether  or  not  he  was  going  to  get  the 
heroin  at  that 

Q.  What  was  said?  Did  he  say  he  was  going 
to  get  the  heroin,  or  was  he  just  going  out  and 
give  this  man  $860? 

A.  He  said  he  was  just  going  to  meet  and  talk 
to  him.  No  mention  of  money  was  made  at  that  time. 

Q.  So  you  gave  him  $860  with  no  mention  of 
what  was  to  be  done  with  it? 

A.     That  is  correct. 

Q.  Then  you  got  there  first,  didn't  you,  at  58th 
and  Hoover? 

A.  No,  sir.  We  didn't  get  there  first.  Fletcher 
arrived  at  his  location  first. 

Q.     Then  you  came  in  later? 

A.  Well,  when  he  was  parked,  Farrington  and 
myself  was  also  about  a  block  away.  Then  I  got 
out  of  the  car  and  walked. 

Q.     How  close  were  you  to  Fletcher's  car? 

A.  Well,  on  one  occasion  I  just  passed  by  him 
as  he  Avas  parked  at  the  curb.  I  just  walked  by  him. 

Q.  Was  the  defendant  Rayson  there  at  that 
time? 
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A.     Not  at  that  particular  time,  sir. 

Q.  When  you  saw  somebody  that  you  Ijelieve  to 
be  Rayson  show  up,  you  were  back  at  your  car 
where  it  was  parked? 

A.     No,  sir,  I  was  not. 

Q.     Where  were  you?  [206] 

A.  I  was  atandiui;  up  on  a  loading  })latt'orm 
which  is  located  between  58th  Street  and  Slauson 
Boulevard  right  next  to  the  railroad  tracks. 

Q.  Were  you  on  tlie  same  side  of  the  street  as 
Fletcher?  A.     I  was,  sir. 

Q.     How  far  were  you  away? 

A.     I  would  say  about  a  hundred  feet. 

Q.  You  said  the  defendant  Rayson  came  and 
talked  to  Fletcher? 

A.     Not  at  that  particular  time,  sir. 

Q.     Did  he  show  up  at  all,  then? 

A.     Yes,  sir,  he  did. 

Q.     When  did  he  show  up? 

A.     Well,  he  showed  up  at  approximately  10:45. 

Q.  Where?  Did  Fletcher  remain  parked  at  the 
same  place? 

A.  Fletcher  was  parked  between  57th  and  58th 
Street. 

Q.    Yes. 

A.  And  Rayson  pulled  right  in  front  of  him 
about  two  or  three  car  lengths,  and  then  Fletcher 
started  up  his  vehicle  and  started  to  follow  Ray- 
son, who  in  the  meantime  had  pulled  out  in  front 
of  Fletcher. 
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Q.  Where  did  Raysoii  aiid  Fletcher  go  from 
there? 

A.  Well,  they  turned  right  on  57th  Street,  head- 
ing east.  [-07] 

Q.    How  far  did  they  go'} 

A.     They  went  towards  the  middle  of  the  block. 

Q.    And  stopped?  A.     That's  right. 

Q.  What  did  you  observe  then  after  they 
stopped  ? 

A.  I  observed  Rayson  get  out  of  his  car  and 
walk  back  to  Fletcher's  car  and  enter. 

Q.  You  didn't  hear  any  part  of  the  conversa- 
tion? A.    Xo,  sir,  I  couldn't. 

Q.  Do  you  know  whether  or  not  Fletcher  had 
on  the  recording  machine  at  that  time? 

A.    He  did  not,  sir. 

Q.  After  that,  afterwards  Rayson  got  out  of 
Fletcher's  car  and  left? 

A.    Re-entered  his  car  and  left. 

Q.    What  did  you  and  Fletcher  do? 

A.  Well,  Fletcher  made  a  U-turn  in  the  street 
and  passed  by  Of&cer  Farrington  and  myself,  and 
Rayson  proceeded  eastward  on  57th  Street. 

Q.  Back  to  your  house  ?  Did  he  go  back  to  your 
house  ?  A.     Which  one  ? 

Q.     I  mean  did  Fletcher  go  back  to  your  house? 


A 

Q 
Q 


He  went  back  to  my  house. 

Did  he  retui-n  the  $860  then  / 

He  did,  sir.  [208] 

Coming   back   to   later   that    day,    you   had 


another  conversation,  or  Fletcher  had  another  con- 
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versation  over  the  telephone  with  someone,  is  that 
right?  A-    That  is  correct,  sir. 

Q.     Who  listened  in  on  that  c»>n versation  ? 

A.    Farrington. 

Q.     Who  i  A.     Oiiict-r  Farrington. 

Q.  Farrington  did  all  the  listening  in  on  the 
telephone!  You  didn't  do  anv  of  it,  did  youf 

A-     I  did  not,  sir. 

Q.     At  anv  timei 

A.     Later  during  the  day. 

Q.     Later  in  the  day?  A.     At  6.35  pjn. 

Q.  Xow  we  will  proceed.  You  heard  the  tele- 
phone conversation  fr»:>m  Fletchers  end  when  this 
call  came  in  i  A.     I  did.  sir. 

Q.    Do  you  remember  the  time  of  the  day? 

A.     It  was  exactly  11  »T,  because  I  wrote  it  down. 

Q.  After  that  eonverscition  you  had  a  report 
from  Fletcher  and  Farrington  as  to  what  was  said^ 
and  you  gave  Fletcher  the  ^SQi}  back,  did  you  not  I 

A.     Xot  at  that  time,  sir. 

Q.     When?  [209] 

A.  After  he  received  and  finished  iinother  tele- 
phone c-onversation. 

Q.  Tell  us  the  c-onversation  when  you  gave  him 
the  $860  back.  What  conversation  did  that  follow? 

A.  It  followed  the  first  conversation  which 
Fletcher  had  with  this  other  i)erson  at  approxi- 
mately 12:04  pjn. 

Q.     That  is  another  conversation  now? 

A.    Yes. 

Q.     Another  telephone  conversation  at  12H)4? 
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A.     That's  right. 

Q.  Then  after  that  conversation,  after  Fletcher 
reported  to  you  and  Farrington  reported  to  you  as 
to  what  the  conversation  consisted  of,  you  returned 
to  Fletcher  the  $860?  A.     I  did,  sir. 

Q.  Then  all  of  you  started  for  a  rendezvous,  a 
meeting  some  place? 

A.     That  is  correct,  sir. 

Q.     Where  was  this  meeting  held  this  time? 

A.     57th  between  Main  and  Broadway. 

Q.  And  did  you  observe  Rayson  at  that  meet- 
ing? A.     I  did,  sir. 

Q.     Tell  us  what  happened. 

A.  Well,  as  Officer  Farrington  and  myself 
parked  Farrington's  car,  I  observed  Fletcher  as  he 
was  parked  on  the  [210]  north  side  of  the  street, 
on  57th,  but  closer  towards  Main.  Then  we  saw, 
at  least  I  saw  Rayson  walk  across  the  street  from 
his  car  and  stood  up  right  next  to  the  driver's  side 
of   Fletcher's   car. 

Q.     He  didn't  get  in  the  car,  did  he? 

A.     No,  sir.  He  stood  right  next  to  it. 

Q.  Could  you  tell  whether  or  not  the  window 
was  open  in  Fletcher's  car? 

A.  I  couldn't  see  whether  or  not  the  window  was 
open. 

Q.  He  was  on  the  left-hand  side  of  the  car,  on 
the  driver's  side,  was  he  not,  Rayson? 

A.     That's  right. 

Q.  Did  you  hear  any  conversation  that  took 
place  between  the  two  at  that  time? 
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A.     Xo,  sir,  I  did  not. 

Q.     How  far  were  you  awayl 

A.     I  would  say  about  a  hundred  yards  or  so. 

Q.     A   hundred  yards  away? 

A.     That's  right. 

Q.     3CX)  feet  this  time?  A.     Yes,  sir. 

Q.  How  long  did  this  meeting  between  Rayson 
and  Fletcher  last? 

A.     I  would  say  between  three  and  four  minutes. 

Q.  Did  you  see  any  money  pass  between  the  two 
at  that  [211]  time? 

A.     I  myself  did  not. 

Q.  You  didn't  see  anything  pass  between  the 
two  ?  A.     No,  sir. 

Q.  When  you  all  left  and  Rayson  left,  and  then 
Fletcher  left,  you  all  reconvened  at  your  house? 

A.     That  is  correct,  sir. 

Q.  Did  Fletcher  say  he  had  given  out  any  of 
that  money?  A.     He  did. 

Q.     How  nuich  did  he  say  he  had  given? 

A.     He  said  he  had  given  Rayson  $700. 

Q.  TThat  did  he  say  he  had  given  it  to  him  for? 
For  what  purpose  did  he  say  he  had  given  it  to 
him  ?  A.     For  the  two  ounces  of  heroin. 

Q.     The  piu'chase  of  heroin? 

A.     That  is  correct,  sir. 

Q.  Did  he  purchase  any  heroin  at  that  time,  or 
do  you  know? 

Mr.  Jensen:  I  object  to  that  as  being  a  conclu- 
sion of  law,  calling  for  a  conclusion  of  law. 

The  Court:    Overruled. 
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Q.   (By  Mr.  Neblett)  :    Go  ahead.  Did  Rayson  re- 
ceive  the  money   and   did   Fletcher  purchase   any 
heroin  from  Rayson  at  that  time,  if  you  know? 
A.     At  that  time,  no,  sir.  I  don't  know.  [212] 

Q.  How  do  you  know  that?  Because  Fletcher 
told  you  that? 

A.    When  Fletcher  returned — could  I  explain? 

Q.    Yes,  go  ahead  and  we  will  see. 

A.  When  Fletcher  returned  to  my  home,  he  gave 
me  $160  and  told  me  that  he  had  given  the  $700  to 
Rayson.  I  then  searched  Fletcher's  person  and 
there  was  no  other  money  or  narcotics  on  him. 

Q.  Did  you  search  Fletcher's  car  to  see  whether 
the  $700  was  in  there? 

A.     I  did  not,  sir. 

Q.  Did  anyone  else,  to  your  knowledge,  search 
his  car?  A.     Not  to  my  knowledge. 

Q.  All  you  know  then  about  the  $700  as  having 
been  given  to  Rayson  is  Fletcher's  word  that  he 
did?  A.     That's  right. 

Q.     You  didn't  see  it  pass,  did  you? 

A.     I  did  not  see  it  actually  pass,  sir. 

Q.  Was  Fletcher  in  your  view  all  the  time  from 
the  time  that  he  left  Rayson  at  this  rendezvous  we 
have  just  discussed  until  he  arrived  at  your  home? 

A.     He  was,  sir. 

Q.    You  kept  him  constantly  imder  observation? 

A.     Correct,  sir. 

Q.  But  you  didn't  look  into  his  car  at  all,  did 
you?   [213] 

A.    I  did  not  look  into  his  car. 
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Q.     So  far  as  you  know,  no  one  else  did? 

A.     As  far  as  I  knew,  no. 

Q.  Did  Fletcher  come  back  with  any  heroin. 
Did  he  come  back  from  this  meeting  with  any 
heroin?  A.     No,  sir. 

Q.  What  did  he  say  to  you  about  pacing  the 
money  and  not  getting  the  stuff,  so  to  speak?  You 
understand  what  I  mean  by  the  stuff,  do  you  not? 

A.     I  do. 

Q.     What  did  he  say  about  that? 

A.  He  said  that  he  had  paid  the  $700  to  Ray- 
son  and  that  Ray  son  had  told  him  that  he  would 
call  him  at  my  house  at  6:30  p.m.,  at  which  time 
he  would  tell  him  whore  the  stuff  was  or  meet  hiTn 
and  give  him  the  stuff. 

Q.  Did  you  tell  Fletcher  that  was  all  right  and 
for  him  to  give  up  .^700  of  this  money  without  the 
stuff  having  been  delivered?  A.     I  did. 

Q.     You  told  him  that  was  all  right  did  you? 

A.    I  did. 

Q.     About  6:30,  did  you  receive  another  call? 

A.     The  phone  rang  at  my  house  at  6^35  pjn. 

Q.     Did  you  listen  in  on  this  conversation? 

A.     I  did.  [2U] 

Q.  What  was  said  by  the  person — well,  I  guess 
the  person  called  and  Fletcher  answered  and  said 
hello?  A.     Yes,  sir,  he  did. 

Q.     Then  what  was  said  by  the  person  calling? 

A.  "Ai'e  you  ready?*'  Do  you  want  me  to  go 
ahead? 

Q.    Yes. 
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A.     This  male  voice  said,  "Are  you  ready?" 

Fletcher  said,  "Yes." 

Then  this  person  continued  to  state,  "Go  to  58th 
and  Budlong  and  look  right  at  the  bottom  of  a 
railroad  sign,  a  R.  and  R.  sign,  and  the  stuff  would 
be  right  there,  and  it  was  under — it  was  in  a  brown 
paper  bag  right  under  another  bottle  in  another 
brown  paper  bag." 

Q.  Did  the  voice  talking  on  the  other  end  of  the 
phone  say  when  it  was  put  there,  when  the  stuff 
was  put  there? 

A.     No,  sir,  he  didn't  say  that. 

Q.  How  long  had  it  been  since  you  had  seen 
Rayson  on  the  street  with  Fletcher  earlier?  You 
had  seen  him  that  afternoon  earlier.  What  time  was 
that? 

A.  That  was  the  time  he  delivered  over  the 
money  to  Rayson. 

Q.  How  much  time  elapsed  between  that  and  the 
time  this  telephone  call  came  to  Fletcher  at  your 
house  in  the  afternoon  saying  the  stuff  is  on  the 
railroad  sign? 

A.     I  would  say  about  six  hours.  [215] 

Q.  These  telephone  conversations  you  have  de- 
scribed, were  they  recorded  on  any  recording  ma- 
chine? A.    Yes,  sir,  they  were. 

Q.     All  of  them? 

A.     The  conversations  on  that  date,  yes,  sir. 

Q.  You  testified  to  one  conversation  that  took 
place  early  in  the  morning. 

A.     That  is  correct. 
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Q.    Was  that  recorded?  A.    Yes,  sir. 

Mr.  Jensen:  I  am  a  little  confused.  Are  we 
talking  of  })erson-to-person  conversations  or  tele- 
phone conversations'? 

Mr,  Neblett:  I  am  talking  about  telephone  con- 
versations only. 

Mr.  Jensen:     All  right. 

Q.  (By  Mr.  Neblett) :  There  was  a  second  tele- 
phone conversation,  I  believe  you  said,  at  11:57, 
wasn't  there?  A.     That's  right,  sir, 

Q.     Was  that  recorded?  A.     It  was. 

Q.  And  then  there  was  another  telephone  con- 
versation, I  believe  you  said,  at  12:20,  wasn't  it? 

A.     12:04. 

Q.     Was  that  recorded?  A.     Yes,  sir.  [216] 

Q.  Then  there  was  a  fourth  conversation  in  the 
evening  about  6:30,  6:50,  something  like  that? 

A.     6:35. 

Q.     And  was  that  recorded?  A.    Yes,  sir. 

Q.    What  kind  of  recording  device  did  you  have  ? 

A.  It  is  a  regular  recording  machine,  you  know, 
on  tape. 

Q.  Did  you  attach  it  to  the  telephone?  You  had 
a  telephone  attachment,  didn't  you? 

A.  Yes,  sir.  There  was  some  clamp  that  was  at- 
tached to  the  receiver  and  then  it  was  recorded. 

Q.  The  clamp  was  attached  to  the  wire  or  clamp 
attached  to  the  receiver?  A.     That's  right. 

Q.  Did  that  block  the  receiver  out  so  that  the 
person  couldn't  listen  to  it? 

A.     It  did  not. 
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Q.     That  was  not  a  speaker,  just  a  wire  recorder? 

A.  It  was  just  one  wire  that  led  from  the 
speaker  into  the  recording  machine. 

Q.  Was  that  wire  or  tape  or  was  it  a  record 
recorder?  Which  was  it?  You  know  a  record,  a 
celluloid  record,  and  some  of  them  are  on  wire  and 
some  are  on  tape?  Which  was  this? 

A.     This  one  was  tape.  [217] 

Q.     Tape?  A.     That's  right. 

Q.    Did  you  set  it  up,  or  who  set  it  up? 

A.     I  did  not  set  it  up. 

Q.    Who  set  it  up? 

A.     Officer  Farrington  did. 

Q.     You  don't  know  where  it  came  from,  do  you? 

A.     I  believe  it  came  from  the  Sheriff's  Office. 

Q.  You  mean  the  Sheriff  of  Los  Angeles 
County?  A.     That's  right,  sir. 

Q.  Do  you  know  where  that  tape  recording  is 
now,  the  actual  tape  ?  A.    Yes,  sir,  I  do. 

Q.    Who  went  away  with  it? 

A.    Who  went  away  with  it? 

Q.  Who  took  it  away  from  your  place,  these 
various  tape  recordings? 

A.     Sergeant  Landry  did. 

Q.     There  were   other  telephone   conversations? 
Were  there  any  other  telephone  conversations  at  all 
except  the  ones  you  have  testified  to  now  hapx)en-j 
ing  on  the  14th  of  September?  Those  were  all? 

A.     That's  right. 

Q.     Those  four?  A.     That's  correct.  [218] 

Q.    After  you  got  the  fourth  and  last  call  on  thej 
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14tli — I  say  you,  I  mean  tlie  e^roup,  but  the  call,  of 

course,  came  to  Fletcher,  didn't  it? 

A.     That's  right. 

Q.  Then  you  went  down  to  Budlong  and  Slau- 
son,  did  you  not?  A.     I  did. 

Q.  You  related  that  this  morning,  as  to  what 
took  place.  A.     Correct,  sir. 

Q.  Did  you  have  Fletcher  with  you  all  day  on 
the  14th? 

A.  For  a  period — let's  see.  For  a  period  of  from 
the  time  in  which  he  left  his  home  and  went  to  pick 
up  his  girl  friend. 

Q.  What  time  did  he  leave — I  don't  quite  get 
you.  He  went  to  pick  up  his  girl  friend.  When  was 
that? 

A.     Around  from  4 :30  to  about  5 :30  p.m. 

Q.  After  he  had  gotten  back  from  the  meeting 
w^th  Rayson,  Avhy,  he  told  you  and  the  other  of- 
ficers assembled  he  had  given  Rayson  $700.  Then 
'you  released  him  to  go  and  pick  up — I  say  released 
him,  I  don't  mean  by  that  you  had  him  under  ar- 
irest,  or  anything  of  that  sort,  but  you  excused  him, 
let's  put  it  that  way,  you  excused  him  and  he  went 
out  to  pick  up  his  girl  friend? 

A.  He  was  with  us  until  about  3:00  p.m.  over 
lat  my  [219]  home,  and  then  he  left  my  house  and 
went  over  to  his  house,  and  after  he  left  his  house, 
ihe  went  to  meet  his  girl  friend. 

Q.  He  left  for  his  house  about  3 :00  p.m.,  is  that 
right?  A.     That's  right. 

Q.    And  you  didn't  see  him  again  until  when? 
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A.     Well,  we  followed  him  over  to  his  house. 

Q.  Well,  you  didn't  follow  him  from  his  house 
to  pick  up  his  girl  friend?  A.     No,  sir. 

Q.  How  long  was  he  gone  from  his  house  to  pick 
up  his  girl  friend? 

A.     I  would  say  about  an  hour  and  a  half. 

Q.  How  far  is  it  from  your  house,  or  how  far 
is  it  from  Fletcher's  house  to  Budlong  and  Slauson  ? 

A.  I  would  say  about  approximately  three  miles, 
three  and  a  half  miles. 

Q.  How  far  is  it  from  Budlong  and  Slauson  to 
your  house?  A.     How  far? 

Q.    Yes.  A.     About  two  blocks. 

Q.     Two  blocks? 

A.     About  two  and  a  half  blocks. 

Q.  Where  is  Fletcher's  house  that  you  spoke  of 
a  moment  ago?  Do  you  know  the  address?  [220] 

A.     It  was  located  on  Fairfax  near  Jefferson. 

Q.  I  am  speaking  of  the  house  he  was  in  at  that 
time.  It  doesn't  matter  whether  he  is  there  now  or 
not,  but  the  house  he  was  living  in  then  was  near 
Jefferson  and  what?  A.     Fairfax. 

Q.  Fairfax.  It's  about  three  miles  from  there  to 
Budlong  and  Slauson? 

A.    Yes,  I  estimated  it  at  that. 

Q.     A  drive  of  10  minutes,  about? 

A.     It  depends  on  traffic. 

Q.  Well,  even  with  heavy  traffic  it  is  not  over 
20  minutes,  is  it  ?  A.     No,  sir. 

Q.  Did  you  leave  Fletcher's  house  when  you 
followed  him  over  to  his  house  prior  to  the  time  he 
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left  it  to  ,t;'o  to  Beverly  Tlills  to  ])i('k   u|)  his  girl 

friend,  as  he  told  voir  he  was  going  to  do? 

A.     If  I  followed  him 

Q.     No.  Yon  followed  him  from  yonr  honse. 

A.     To  his  honse. 

Q.     To  his  honse.  A.     Right. 

Q.     That  is  abont  three  miles,  isn't  it? 

A.     Approximately. 

Q.     Yon  are  getting  ont  toward  Beverly  Hills, 
aren't  yon?  [221] 

A.     That  is  way  ont  west. 

Q.     When  yon  got  to  Fletcher's  honse,  did  you 
get  ont  and  go  in?  A.     No,  sir. 

Q.     Did  he  get  ont  and  go  in?  A.    He  did. 

Q.     What  did  yon  do  then? 

A.    Well,  I  and  Officer  Farrington  stayed  in  the 
neighborhood. 

Q.     What  do  yon  mean  by  that? 

A.     Well,  we  parked  ontside  and  waited. 

Q.     For  him  to  come  back  from  Beverly  Hills? 

A.     No,  sir,  for  him.  to  leave  his  honse. 

Q.     How  long  was  he  in  his  honse  before  he  left? 

A.     I  wonld  say  abont  an  honr  and  a  half. 

Q.     In  his  honse  before  he  left? 

A.     Right. 

Q.     Do  yon  know  whether  he  had  a  telephone  in 
his  honse?  A.    Yes,  he  had  a  telephone  there. 

Q.    He  did  have  a  telephone  ?  A.     Yes,  sir. 

Q.     Yon  know  that  of  yonr  own  knowledge,  do 
you  not  ?  A.    Yes,  sir. 

Q.     He  did  have  a  telephone. 
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A.     Yes,  sir,  I  do.  [222] 

Q.    Do  you  remember  the  nrnnber  of  it? 

A.    Yes,  I  do. 

Q.    What  is  it  or  what  was  it  at  that  time? 

A.     Wyoming  7725. 

Q.  He  went  into  the  house  at  about  what  time 
when  you  and  Of&cer  Farrington  accompanied  him 
from  your  house  to  Fletcher's  house,  what  time  was 
it  when  Fletcher  went  in  his  house? 

A.  He  got  there  approximately  3:30  or  there- 
abouts. 

Q.  And  then  he  parked  outside  or  he  went  into 
a  garage,  or  what  did  he  do? 

A.    He  went  into  a  garage. 

Q.     You  didn't  go  in  the  house  at  all? 

A.  ■  No,  sir. 

Q.    Did  Officer  Farrington  go  into  the  house? 

A.     No,  sir. 

Q.  You  said  you  remained  in  the  neighborhood. 
Did  you  tell  Fletcher  you  were  going  to  remain  in 
the  neighborhood?  A.     I  did. 

Q.  How  far  did  you  go  from  the  house?  You 
must  have  parked,  didn't  you?  A.    I  did. 

Q.    How  far  from  his  house? 

A.    Just  across  the  street. 

In  other  words,  there  was  an  alley  there  and 
I  parked  in  [223]  the  alley. 

Q.  How  long  was  it  you  stayed  there  before 
Fletcher  left? 

A.  About  an  hour,  approximately  an  hour,  there- 
abouts. 
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Q.  Do  \'ou  know  whether  or  not  he  telephoned 
anyone  while  Iw  was  there? 

A.     No,  sir,  I  cairt. 

Q.  You  don't  know  what  he  did  when  he  was 
in  the  house,  do  you? 

A.     No,  sir,  I  don't. 

Q.     You  didn't  enter  the  house  at  all  yourself? 

A.     Right. 

Q.  Is  there  a  fence  around  the  front  yard  of 
his  house?  A.     It  is  an  open  front  yard. 

Q.     No  fence?  A.    No,  sir. 

Q.  You  didn't  go  on  the  yard  even  at  all,  you 
didn't  go  on  the  premises  at  all,  did  you? 

A.     No,  sir. 

Q.     Did  Farrington  go  on  the  jDremises  at  all? 

A.     He  did  not. 

Q.     No  other  officers  were  with  you? 

A.    We  were  later  joined  by  Sergeant  Landry. 

Q.    You  were  what? 

A.  We  were  later  joined  by  Sergeant  Landry 
and  Gillette,  [224]  Officer  Gillette. 

Q.     They  were  with  you? 

A.     They  came  up  there  later. 

Q.    T^Tiat  do  you  mean?  Did  they  come  up? 

A.     They  got  there  about  4:30  or  thereabouts. 

Q.    What  time  did  you  get  there,  you  said? 

A.    Around  3:30. 

Q.  And  when  Sergeant  Landry  and — what  is  the 
other  one's  name?  A.     Gillette. 

Q.    When  Sergeant  Landry  and  Gillette  arrived, 
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Fletcher  was  still  in  the  house?  A.     He  was. 

Q.     He  left  the  house  about  what  time? 

A.  I  would  say  around  a  quarter  to  5:00  or 
thereabouts. 

Q.  You  say  you  arrived  about  3:30  and  you  re- 
mained in  the  neighborhood  parked  across  the 
street,  you  did,  and  finally  Sergeant  Landry  and 
Officer  Gillette  showed  up  and  you  stayed  there, 
and  Fletcher  came  out  of  the  house  about  4:45,  is 
that  right?  A.     Between  4:45  and  4:30. 

Q.     I  mean  approximately  4:45. 

A.     Yes,  approximately. 

Q.     And  he  drove  oif,  didn't  he? 

A.     We  talked  to  him.  [225] 

Q.    What  did  you  say  to  him? 

A.  He  told  us  he  was  going  to  pick  up  his  girl 
friend  or  something,  so  we  told  him  okay,  but  be 
back  at  my  house  around  6:00  o'clock. 

Q.  To  be  at  your  house  around  6 :00  o'clock,  and 
that  was  an  hour  and  a  quarter  away,  wasn't  it? 

A.     That's  right. 

Q.  Did  he  tell  you  where  he  was  going,  to  Bev- 
erly Hills  or  to  something  of  that  sort? 

A.     It  is  on  Beverlj^  Boulevard,  if  I  recall. 

Q.    He  did  not  give  you  the  address,  did  he? 

A.     No,  sir. 

Q.     When  he  left,  what  did  you  do? 

A.  Well,  I  and  the  other  officers  drove  back  to 
the  vicinity  of  Main  and  Jefferson  Streets,  where 
we  took  up  observation  of  the  car  of  Rayson. 

Q.    Was  Rayson's  car  there?  A.    It  was. 
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Q.     Parked  there? 

A.     It  was  i)arked  in  front  of  his  place. 

Q.     Did  you  see  Rayson? 

A.     No,  sir,  I  did  not  see  him. 

Q.  Did  the  car  remain  ]^arked  there  all  this  time, 
his  car? 

A.  Well,  at  the  time  that  we  arrived  there,  we 
saw  his  [226]  car  parked  almost  directly  in  front 
of  his  place  of  business,  which  is  a  recreation  parlor. 

Q.     He  did  have  a  place  of  business,  didn't  he? 

A.     A  recreation  parlor. 

Q.     How  long  did  the  car  remain  there? 

A.  Well,  we  got  there  around  5:00  or  there- 
abouts, and  the  car  was  there  at  the  time,  so  Officer 
Farrington  and  myself  drove  to  the  north  side  of 
the  establishment,  and  by  the  time  we  got  back  to 
Main  Street,  his  car  was  gone.  However,  we  did  not 
see  the  other  officers,  who  were  Sergeant  Landry 
and  Gillette. 

Q.  So  far  as  you  know,  the  car  was  gone  about 
around  5:00  o'clock  or  in  that  neighborhood,  say? 

A.    Around  that  time. 

Q.  Then  from  there  you  went  back  to  your 
house  ? 

A.  No,  sir,  we  did  not  go  directly  back  to  my 
house. 

Q.    Where  did  you  go? 

A.  We  made  a  telephone  call  and  contacted  Ser- 
geant Landry  and  the  other  officer,  and  we  later 
met  in  the  vicinity  of  Figueroa  and  49th  Street. 

Q.    What  was  your  purpose  in  going  there? 
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Fletcher  was  still  in  the  house?  A.     He  was. 

Q.     He  left  the  house  about  what  time? 

A.  I  would  say  around  a  quarter  to  5:00  or 
thereabouts. 

Q.  You  say  you  arrived  about  3 :30  and  you  re- 
mained in  the  neighborhood  parked  across  the 
street,  you  did,  and  finally  Sergeant  Landry  and 
Officer  Gillette  showed  up  and  you  stayed  there, 
and  Fletcher  came  out  of  the  house  about  4:45,  is 
that  right?  A.     Between  4:45  and  4:30. 

Q.     I  mean  approximately  4:45. 

A.    Yes,  approximately. 

Q.     And  he  drove  off,  didn't  he? 

A.    We  talked  to  him.  [225] 

Q.    What  did  you  say  to  him? 

A.  He  told  us  he  was  going  to  pick  up  his  girl 
friend  or  something,  so  we  told  him  okay,  but  be 
back  at  my  house  around  6:00  o'clock. 

Q.  To  be  at  your  house  around  6 :00  o'clock,  and 
that  was  an  hour  and  a  quarter  away,  wasn't  it? 

A.     That's  right. 

Q.  Did  he  tell  you  where  he  was  going,  to  Bev- 
erly Hills  or  to  something  of  that  sort? 

A.     It  is  on  Beverly  Boulevard,  if  I  recall. 

Q.    He  did  not  give  you  the  address,  did  he? 

A.     No,  sir. 

Q.     When  he  left,  what  did  you  do? 

A.  Well,  I  and  the  other  officers  drove  back  to 
the  vicinity  of  Main  and  Jefferson  Streets,  where 
we  took  up  observation  of  the  car  of  Rayson. 

Q.     Was  Rayson's  car  there?  A.     It  was. 
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Q.     Parked  there? 

A.     It  was  ])arked  in  front  of  his  place. 

Q.     Did  you  see  Rayson? 

A.     No,  sir,  I  did  not  see  him. 

Q.  Did  the  car  remain  i)arked  there  all  this  time, 
his  car? 

A.  Well,  at  the  tim.e  that  we  arrived  there,  we 
saw  his  [226]  car  parked  almost  directly  in  front 
of  his  place  of  business,  which  is  a  recreation  parlor. 

Q.     He  did  have  a  place  of  business,  didn't  he? 

A.     A  recreation  parlor. 

Q.     How  long  did  the  car  remain  there? 

A.  Well,  we  got  there  around  5:00  or  there- 
abouts, and  the  car  was  there  at  the  time,  so  Officer 
Farrington  and  myself  drove  to  the  north  side  of 
the  establishment,  and  by  the  time  we  got  back  to 
Main  Street,  his  car  was  gone.  However,  we  did  not 
see  the  other  officers,  who  were  Sergeant  Landry 
and  Gillette. 

Q.  So  far  as  you  know,  the  car  was  gone  about 
around  5:00  o'clock  or  in  that  neighborhood,  say? 

A.     Around  that  time. 

Q.  Then  from  there  you  went  back  to  your 
house  ? 

A.  No,  sir,  we  did  not  go  directly  back  to  my 
house. 

Q.     Where  did  you  go? 

A.  We  made  a  telephone  call  and  contacted  Ser- 
geant Landry  and  the  other  officer,  and  we  later 
met  in  the  vicinity  of  Figueroa  and  49th  Street. 

Q.    What  was  your  purpose  in  going  there? 
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A.     To  discuss  matters. 

Q.     Other  cases'? 

A.     No,  sir,  this  case,  this  same  case. 

Q.     49th  and  Figueroa?  [227] 

A.  Yes,  sir.  It  was  on  Figueroa,  I  think.  It  is 
either  49th  or  50th  Street. 

Q.     Why  did  you  pick  out  that  location? 

A.  Because  the  radio  told  us  Sergeant  Landry 
would  meet  us  in  that  vicinity.  It  is  just  that  we 
picked  that  area. 

Q.  How  long  did  you  stay  at  49th  and  Figueroa 
or  in  that  vicinity? 

A.  I  would  say  we  stayed  there  about  five  or  ten 
minutes. 

Q.     What  did  you  do  then? 

A.  Then  Landry  and  myself — no,  not  Landry. 
Farrington  and  myself  then  returned  to  my  home. 

Q.    Where  did  Landry  and  the  others  go? 

A.     I  don't  know. 

Q.    What  time  did  you  arrive  at  your  home? 

A.     I  got  there  around  10  minutes  to  6:00. 

Q.    Wliat? 

A.     Around  10  minutes  to  6:00  or  thereabouts. 

Q.  You  left  at  3 :30  to  accompany  Fletcher  to  his 
home,  which  is  out  in  the  neighborhood  of — that's 
Fairfax  and  Jefferson,  isn't  it?  Isn't  that  what  you 
said?  A.    Yes,  sir. 

Q.  Then  you  arrived  back  at  your  home  about 
5:40.  You  were  gone  from  3:30  to  5:40  from  your 
house.  [228] 
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A.  Yes,  approximately,  until  10  minutes  to  6:00 
or  thereabouts. 

Q.  All  right.  Was  Fletcher  at  your  home  when 
you  arrived? 

A.     No,  sir,  he  was  not. 

Q.    What  time  did  he  show  up? 

A.     Around  6:00  o'clock  or  about  five  after  6:00. 

Q.  Do  you  have  any  knowledge  of  where  he  went 
other  than  what  hv  told  you,  when  he  was  gone 
for  this  period  of  al)out  two  hours  and  a  half? 

A.     No,  sir,  I  don't. 

Q.  You  only  know  what  he  told  you  about  it, 
that  he  was  gone  to  ])ick  up  his  girl  friend? 

A.     That's  right. 

Mr.  Neblett:     That's  all. 

1  Redirect  Examination 

I  Q.  (By  Mr.  Jensen) :  Was  he  gone  two  hours 
and  a  half  or  was  the  question  misleading? 

A.  He  was  gone  from  about  a  quarter  of  5:00 
until  the  time  he  came  to  my  house. 

Q.     That  would  be  an  hour  and  15  minutes  then? 
A.     That's  right. 

"  Q.  Mr.  Richards,  have  you  at  any  time  ever  made 
any  [229]  promises  or  agreements  with  Mr. 
Fletcher  about  not  prosecuting  him  or  not  present- 
ing any  evidence  against  him,  or  anything  of  that 
nature,  other  than  making  a  statement  to  him  that 
you  w^ould  advise  the  United  States  Attorney's 
office  as  to  his  activities  in  aiding  us  in  the  in- 
vestigation of  this  type  of  cases? 
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Mr.  Neblett:  If  your  Honor  please,  we  object 
to  that  question  on  the  ground  it  is  incompetent, 
irrelevant  and  immaterial,  and  the  promise  would  be 
illegal  if  he  made  it,  because  he  had  no  authority 
to  make  any  such  promise  in  the  first  place. 

The  Court:     Sustained. 

Mr.  Jensen:  I  don't  believe  I  have  any  further 
questions. 

The  Court:    Step  down. 
(Witness  excused.) 

Mr.  Jensen:  Officer  Farrington,  will  you  come 
forward,  please? 

WILLIAM  R.  FARRINCtTON 

called  as  a  witness  by  and  on  behalf  of  the  govern- 
ment, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk:  Take  the  stand,  please,  and  state 
your  name. 

The  Witness:    William  R.  Farrington. 

Direct  Examination 

Q.  (By  Mr.  Jensen)  :  You  are  a  resident  of  Los 
Angeles  County,  are  you  [230]  not? 

A.     Yes,  sir,  I  am. 

Q.  You  are  presently  employed  by  the  County 
of  Los  Angeles,  are  you  not?  A.     I  am. 

Q.     How  long  have  you  been  so  employed? 

A.     Approximately  three  and  a  half  years. 

Q.  In  what  capacity  are  you  employed  by  the 
County  of  Los  Angeles? 
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A.  Deputy  Slieriff,  assigned  to  the  Narcotics 
Division. 

Q.  Is  that  a  fairly  largo  scpiad,  the  narr-otics 
detail'.^ 

A.     Approximately  32  men  in  the  Sheriff's  office. 

Q.  Approximately  32  men.  Is  Sergeant  Landry 
another  member  of  that  squad? 

A.    He  is. 

Q.    Do  you  work  with  him? 

A.     Yes.  He  is  the  officer  in  charge. 

Q.  And  also  with  Federal  Agent  Richards,  who 
just  left  the  stand?  A.     Yes,  sir. 

Q.  Are  you  acquainted  with  the  defendants 
Kelley  and  Rayson?  A.     Yes,  sir,  I  am. 

Q.  What  was  the  tirst  occasion  that  you  became 
acquainted  with  the  defendant  Kelley,  where,  the 
time?  [231] 

A.  The  first  occasion  I  became  acquainted  with 
him  was  at  the  time  of  his  arrest,  Sergeant  Landry 
and  myself. 

Q.  Don't  refer  to  the  incident.  Give  me  the  date, 
as  nearly  as  you  can  remember. 

A.     As  I  recall,  it  was  October  8  of  this  year. 
'     Q.     Is  that  the  first  contact  you  had  with  the 
defendant  Kelley? 

A.  That  is  the  first  personal  contact  I  have  had 
with  the  defendant. 

Q.     Had  you  seen  him  prior  to  that? 

A.     Yes,  sir,  I  had. 

Q.  What  was  the  first  occasion  that  you  ever 
saw  him  that  vou  recall? 
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A.  It  Avas  approximately  three  years  ago  at  the 
time  that  I  joined  the  narcotics  detail. 

Q.    Would  that  be  some  time  in  1952  ? 

A.     No.  It  was  1953. 

Q.     1953? 

A.     1953,  as  I  recall,  yes,  sir. 

Q.  Was  he  pointed  out  and  identified  to  you  at 
that  time?  A.    He  was. 

Q.  Would  you  state  whether  or  not  you  have 
seen  him  off  and  on  during  the  intervening  period 
of  time?  A.    Yes,  sir,  I  have.  [232] 

Q.  When  was  the  first  time  that  you  observed 
the  defendant  Ray  son,  saw  him,  had  him  pointed 
out  to  you,  the  date? 

A.  In  January,  as  I  recall,  some  time  in  Janu- 
ary or  February  of  1955,  as  I  recall,  the  first  part 
of  this  year. 

Q.  Have  you  had  occasion  to  see  the  defendant 
Rayson  on  other  occasions  since  that  time? 

A.     Yes,  sir,  I  have. 

Q.  Have  you  ever  had  occasion  to  have  a  tele- 
phone conversation  with  him? 

A.    No,  sir,  I  have  not. 

Q.  Have  you  ever  heard  him  speak? 

A.  Yes,  sir,  I  have. 

Q.     On  more  than  one  occasion? 

A.    Yes,  sir,  I  have. 

Q.  Would  you  state  whether  or  not  he  has  a  dis- 
tinctive voice?  A.     I  would  say  so. 

Mr.  Neblett:     Excuse  me,  your  Honor. 

Mr.  Jensen:    It  is  preliminary. 
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Mr.  Neblett:  I  object  on  the  ground  it  call-,  for 
a  conclusion. 

The  Court:  It  is  a  conclusion,  but  how  do  you 
iTcognize  voices  i  They  don't  all  sound  the  same. 

Mr.  Neblett:    No,  your  Honor,  that  is  true. 

The  Court:  Sometimes  they  have  a  brogue,  an 
accent.  [233]  Some  people  born  south  of  the  Mason 
and  Dixon  line  never  do  learn  to  talk. 

Mr.  Neblett:  I  am  afraid  your  Honor  is  refer- 
ring to  me. 

The  Court:  Well,  we  all  have  peculiar  accents. 
I  have  a  peculiar  accent,  a  peculiar  twang.  Over- 
ruled. I  was  born  south  of  the  Mason-Dixon  line. 

Mr.  Neblett:  Yes,  I  know  where  the  court  was 
born.  If  I  may  be  pardoned  for  digressing,  your 
Honor,  I  believe  I  could  have  recognized  it  from 
your  voice  if  I  hadn't  already  known. 

Q.  (By  Mr.  Jensen) :  Mr.  Farrington,  will  you 
describe  the  voice  or  method  of  speech  or  any  of 
the  distinctive  qualities  that  you  heard? 

A.  The  defendant  has  a — it  isn't  a  harsh  voice. 
It  is  a  muffled  type  voice  and  his  words  are,  you 
might  say,  garbled  at  times. 

Q.  Would  you  say  whether  it  is  high,  low,  or 
medium  ? 

A.     It  is  a  low  voice,  rather  low. 

Q.  Now,  calling  your  attention  to  September  14, 
1955,  at  the  time  of  approximately  10 :00  a.m.  in  the 
morning,  I  will  ask  you  whether  or  not  at  that  time 
on  that  date  you  were  in  Mr.  Richards'  home  here 
in  Los  Angeles  County. 
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A.     Yes,  sir,  I  was. 

Q.  Did  a  telephone  conversation  come  in  at  that 
time? 

A.     A  telephone  conversation  was.  [234] 

Q.     Did  you  take  the  call? 

A.     No,  sir,  I  did  not. 

Q.     Did  you  listen  to  the  call?  A.     I  did. 

Q.  Would  you  state  whether  or  not  you  recog- 
nized the  voice  you  heard  coming  in  on  the  tele- 
phone call  from  the  other  end? 

A.     Yes,  sir,  I  did. 

Q.  Will  you  state  to  the  court  what  voice  that 
was? 

A.    It  was  the  voice  of  the  defendant  Rayson. 

Q.  Would  you  relate  to  us  that  telephone  con- 
versation, please? 

A.  Yes,  sir,  as  I  recall.  Fletcher  answered  the 
phone  and  the  voice  said,  "Do  you  know  who  this 
is?"  Rayson's  voice. 

And  Fletcher  said,  "No.  Who  is  this?" 

He  said,  "You  don't  know  who  this  is?" 
.  Fletcher  said,  "F.  A.?" 

He  said,  "Yes."  So  he  said,  "The  old  man  told 
you  to  call  me?" 

Q.    Who  said  that? 

A.  Fletcher  made  that  statement,  "Did  the  old 
man  tell  you  to  call  me  ?"  He  said,  "Did  Kelley  tell 
you  to  call  me?" 

He  said,  "He  gave  me  this  niunber,  but  he  didn't 
say  anything  as  to  what  you  wanted."  He  says,  then 
Rayson  says,  [235]  "Well,  where  are  you?  How  can 
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I  get  in  touch  Avith  you  and  where  are  you?  Are 

you  in  the  sixties,  fifties,  seventies,  or  what?" 

And  Fletcher  stated  that  he  was  in  the  fifties. 

Rayson  then  stated,  "Well,  you  can't  get  to  me 
now.  You  are  in  bed,  aren't  you?" 

Fletcher  stated  no,  he  could  get  to  him. 

Rayson  then  stated,  he  directed  Fletcher  to  meet 
him  at  58th  and  Hoover  in  approximately  20 
minutes. 

Q.     Is  that  all  the  conversation  that  you  recall? 

A.     As  I  recall. 

Q.  All  right.  AVere  you  present  at  a  later  time, 
approximately  noon  or  thereabouts,  at  the  same 
place  on  the  same  date  when  another  telephone  call 
came  in?  A.    Yes,  sir,  I  was. 

Q.  Did  more  than  one  call  come  in  very  close 
together  at  that  time?  A.    Yes,  sir. 

Q.     Did  you  take  the  calls? 

A.     I  listened  to  the  calls.  I  did  not  take  them. 

Q.     You  did  not  answer  the  phone? 

A.    No,  sir. 

Q.     Mr.  Fletcher  answered  the  phone? 

A.    He  did. 

Q.  Did  you  recognize  the  voice  that  was  on  the 
other  [236]  end  of  the  telephone  conversation  from 
Mr.  Fletcher  on  the  first  of  those  telephone  calls  ? 

A.    Will  you  state  the  question  again? 

Q.  Let  me  rephrase  the  question.  Calling  your 
attention  to  the  first  of  the  two  calls  that  came  in 
near  noon,  would  you  state  whether  or  not  you 
recognized  the  person  calling? 
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A.     Yes,  sir. 

Q.    TVho  was  the  person? 

A.     It  was  the  defendant  Rayson. 

Q.  Did  you  hear  all  that  telephone  conversa- 
tion? A.     Yes,  sir,  I  did. 

Q.  Would  you  state  the  substance  in  effect  or 
the  words,  if  you  recall,  of  that  conversation? 

A.  At  that  time  Fletcher  stated  that  he  only 
could  get  to  Rayson,  asked  him  what  did  he  want, 
did  he  want  the  two,  he  couldn't  do  any  better  on 
the  price,  and  there  was  a  conversation  about  the 
price. 

Fletcher  stated  he  only  wanted  the  two. 

Rayson  stated  that  it  would  be  approximately 
5:30  before  he  could  do  any  good. 

Fletcher  then  stated  that  that  was  rather  late, 
as  he  had  an  errand  to  rim. 

Rayson  then  stated,  started  to  give  Fletcher  some 
nmnbers,  in  fact,  he  gave  him  approximately  five 
numbers,  then  [237]  he  changed  his  mind  and  said, 
"Wait  a  minute.  I  will  call  you  back.  I  might  fix 
it  so  we  can  do  it  right  now." 

Q.     Was  that  the  end  of  that  conversation? 

A.     That  vvas  the  end  of  that  conversation. 

Q.  Xow,  another  telephone  conversation  oc- 
curred immediately  afterwards,  did  it  not  ? 

A.  Approximately  two  or  three  minutes  after 
that. 

Q.  Did  you  listen  in  to  that  telephone  conversa- 
tion? A.     Yes,  sir,  I  did. 
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Q.  Did  yon  recognize  the  person  originating  that 
call  ?  A.     Yes,  sir,  I  did. 

Q.  I  mean  by  that  the  person  calling  Mr. 
Fletcher?  A.     Yes,  sir. 

Q.     AYill  you  state  who  that  person  was? 

A.    Defendant  Ray  son. 

Q.  Would  you  state  to  ns  the  substance  in  ef- 
fect or  words,  if  you  recall  them,  in  that  conversa- 
tion? 

A.  At  that  time  the  defendant  stated  it  would 
be  impossible  to  do  it  before  the  5:30  time. 

Fletcher  then  stated  that  that  was  still  too  late, 
he  wanted  to  do  it  before  dark. 

Rayson  then  said,  "Well,  how  about  6 :00.  It  isn't 
dark  then." 

Fletcher  said,  "That's  all  right." 

So  he  said  6:30,  and  so  the  both  of  them  agreed 
on  [238]  6 :30  as  the  time. 

Fletcher  then  said  that  he  had  the  money  and 
that  he  did  not  wish  to  carry  the  money  around  all 
day,  and  did  Rayson  want  the  money  at  that  time? 

Rayson  then  stated,  yes,  and  he  directed  Fletcher 
to  meet  him  as  he  stated  on  the  same  one  and  Main. 

Fletcher  then  said,  "Do  you  mean  58th  or  57th? 
We  pulled  off  on  58th  Street." 

Rayson  then  said  58th  and  Main. 

Q.    And  was  that  all  the  conversation? 

A.  That  was  substantially  all  of  that  conversa- 
tion. 

Q.     Now,  Mr.  Farrington,  are  you  the  officer  that 


222  Eugene  Bayson  vs. 

(Testimony  of  William  R.  Farrington.) 
furnished  this   Minifon  that  we   heard  testimony 

about? 

A.     I  was  the  officer  that  placed  the  Minifon  on 

Fletcher. 

Q.  Was  the  first  occasion  that  you  placed  this 
Minifon  on  Fletcher  prior  to  the  meeting  at  the 
La  Jolla  Cleaners  that  occurred  in  the  morning 
of   September  13th? 

A.    That  is  correct. 

Q.    AVhere  was  this  done? 

A.    It  was  done  at  my  home  at  that  time. 

Q.  First  of  all,  give  us  very  briefly  a  descrip- 
tion of  this  device,  will  you,  please? 

A.  It  is  a  small  white  plastic  box,  you  might 
say,  approximately  one  inch  thick,  six  and  a  half 
inches  long  and  [239]  four  inches  across.  It  has  a 
place  for  an  attachment  on  the  top.  It  has  a  button 
that  you  pull  out  at  the  top  to  engage  the  device. 
On  this  attachment  you  place  a  plug  similar  to  a 
tape  or  wire  recorder  with  a  microphone  into  this 
attachment,  and  it  has  a  cord  that  goes  up  and  holds 
the  microphone. 

Q.  Did  you  have  the  microphone  in  the  cord  at 
the  same  time?  A.    I  did. 

Q.  What  was  the  approximate  length  of  that 
cord? 

A.  I  should  say  about  approximately  two  and 
a  half  feet.  It  would  reach  from  the  inner  part,  as 
I  recall  it,  of  a  man's  leg  to  his  breast  pocket  here 
in  a  standing  position. 

Q.    How  was  this  device  attached? 

A.    It  was  attached  at  that  time  to  his  left  leg 
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by  adhosivo  tape,  and  the  microphone  was  enp^aged 
iiiidci-  his  shirt  and  behind  his  inside  shirt  pocket, 
and  pinned  there  with  a  safety  pin. 

Q.  After  this  meeting  at  the  La  Jolla  Cleaners 
that  morning,  September  13,  was  this  Minifon  re- 
turned to  you? 

A.  Yes,  sir,  it  wa^.  I  took  it  off  of  Fletcher's 
person  myself. 

Q.     At  a  later  date  did  you  examine  it  in  detail? 

A.     Yes,  sir,  I  did. 

Q.  Would  you  state  for  the  court  its  appearance 
at  the  time  of  your  examination.  [240] 

A.     At  the  time  of  the  examination,  we 

Q.  Perhaps  I  should  direct  you  a  little  bit  in 
this,  Mr.  Farrington.  This  recording  device  uses 
a  wire,  does  it  not?  A.     It  does. 

Q.     Had  the  wire  been  unwound  from  the  reel? 

A.    Yes,  the  wire  had  been  progressing. 

Q.     Did  you  attempt  to  play  the  wire? 

A.    Yes,  we  did. 

Q.     Was  there  any  sound  on  it? 

A.     There  was  not. 

Q.  Would  this  indicate  whether  the  machine  was 
turned  on?  A.     The  machine  was  engaged. 

Q.  It  wouldn't  un^Tel  the  wire  without  having 
been  turned  on?  A.    No,  sir. 

Q.  What  was  the  appearance  of  the  connection 
between  the  microphone  and  the  recording  device? 

A.  It  was  approximately  one-eighth  inch  up  out 
of  the  actual  socket.  It  has  a  clamp,  a  button  clamp 
at  the  bottom  of  it.  This  was  not  engaged. 
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Q.  Is  the  electrical  circuit  completed  when  there 
is  a  one-inch  gap  there? 

A.     No,  sir,  it  isn't. 

Q.  So  although  the  reel  had  run,  nothing  had 
been  transmitted  [241]  from  the  microphone  to  the 
wire?  A.     That  is  true. 

Q.  The  wire  was  blank.  You  did  play  it,  did 
you  not?  A.    Yes,  we  did. 

Q.  Did  you  place  this  recording  device  on  the 
person  of  Mr.  Fletcher  on  any  occasions  on  Septem- 
ber 14,  1955  ?  A.    Yes,  sir,  I  did. 

Q.     When  was  the  first  occasion? 

A.  At  approximately,  I  should  say  11:55,  almost 
noon,  at  the  time  of  the  second  call,  after  the  sec- 
ond call,  a  little  after  12 :00  o'clock. 

Q.  Was  it  placed  on  Mr.  Fletcher's  person  in  the 
same  fashion  as  it  had  been  before,  as  you  have 
described?  A.     It  was. 

Q.  Was  this  recording  device  returned  to  you 
after  the  meeting  between  Fletcher  and  defendant 
Rayson  at  58th  and  Main? 

A.    Yes,  sir,  it  was. 

Q.     Did  you  subsequently  play  this  recording? 

A.  I  turned  it  over  to  Sergeant  Landry.  We  in 
turn  took  it  to  the  Scientific  Investigation  crew, 
who  transferred  the  contents. 

Q.    Let's  do  it  this  way.  Have  you  heard  the 
recording  taken  at  that  time? 
A.    Yes,  sir,  I  have.  [242] 
Q.     Would  you  describe  to  the  court  whether  or 
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not  it  was  intelligible  ?  I  mean  by  that,  can  it  be 

clearly  understood  ? 

A.     Parts  of  it  can,  yes,  sir. 

Q.  Did  you  use  this  recording  device  on  another 
occasion  other  than  these  two  that  you  have  testified 
to  !  A.     On  the  22nd  of  September. 

Q.  AVas  that  placed  on  Mr.  Fletcher's  person  by 
you  at  that  time  ? 

A.     Yes,  by  Sergeant  Landry  and  myself,  it  was. 

Q.  Was  this  prior  to  the  meeting  that  Mr.  Fletch- 
er had  with  the  defendant  Kelley  when  Mr.  Kelley, 
I  l)elieve,  was  sweeiDing  the  sidewalk? 

A.     It  was. 

Q.  Was  the  recording  device  retrieved  by  you 
after  this  meeting?  A.     It  was. 

Q.  Have  you  had  occasion  to  listen  to  the  re- 
coi'ding  taken  at  that  time? 

A.    Yes,  sir,  I  have. 

Q.  Would  you  state  whether  or  not  that  record- 
ing is  intelligible? 

A.  At  first,  no.  It  is  intelligible  after  quite  a  few 
times  listening  to  it,  but  at  first  it  isn't. 

Mr.  Xeblett:  If  your  Honor  please,  we  move 
that  any  further  testimony  about  this  recording 
he  is  talking  about  now,  September  22,  be — we  ob- 
ject to  it  on  the  groimd  he  has  already  said  after 
listening  to  it  several  times,  it  is  unintelligible. 

Mr.  Jensen:  I  think  his  testimony  was  the  other 
way. 

The  Court :    He  said  if  you  played  it  long  enough 
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and  many  times,  you  could  pick  up  a  word  here 

and  there  and  finally  decide  what  it  meant. 

Mr.  Neblett:     Very  well,  your  Honor. 

Q.  (By  Mr.  Jensen) :  On  these  instances  of  lis- 
tening to  this,  is  there  a  lot  of  background  noise, 
engineering  defects,  and  so  on? 

A.     Yes,  sir,  there  are. 

Mr.  Jensen:  May  I  have  just  a  moment,  you] 
Honor?  I  have  no  further  questions. 

Mr.  Neblett:  We  don't  have  any  questions,  your 
Honor. 

The  Court:     Step  down. 
(Witness  excused.) 

Mr.  Jensen:    Call  Mr.  Gowans. 

WILLIAM  J.  GOWANS 

called  as  a  witness  by  and  on  behalf  of  the  govern- 
ment, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk:  Will  you  take  the  stand  please,  and 
state  your  name?  [244] 

The  Witness:     William  J.  Gowans. 

Direct  Examination 

Q.  (By  Mr.  Jensen) :  For  the  benefit  of  coun- 
sel for  the  defense,  would  you  state  your  full  name, 
please?  A.    William  J.  Gowans. 

Q.  You  are  a  resident  of  the  city  of  San  Fran- 
cisco, are  you  not? 

A.    I  am  employed  at  San  Francisco. 

Q.    Where  do  you  reside? 
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A.     San  Jose,  California. 

Q.  Are  you  an  employee  of  the  federal  govern- 
ment? A.     I  am. 

Q.     In  what  capacity? 

A.  As  a  chemist  fot  the  Internal  Revenue  Bu- 
reau of  the  Treasury  Department. 

Q.  In  the  course  of  your  going  through  school, 
did  you  study  chemistry?  A.     I  did. 

Q.     Have  you  graduated  from  a  college? 

A.     I  hold  a  B.S.  degree  in  chemistry. 

Q.     What  college  did  you  graduate  from? 

A.     University  of  San  Francisco. 

Q.    You  say  \^dth  a  degree  in  chemistry? 

A.     B.S.  degree  in  chemistry.   [245] 

Q.    What  time  was  that  you  graduated? 
A.     1941. 

Q.     And  have  you  been  employed 

Mr.  Neblett:  If  the  court  please,  we  will  not  re- 
quire the  government  to  establish  this  witness' 
qualifications  any  further. 

The  Court:    All  right. 

Mr.  Jensen:  I  take  it  from  that  statement  that 
they  are  stipulating  that  this  man  is  qualified  to 
make  a  chemical  analysis  of  a  substance  delivered 
to  him,  tell  us  the  quantity  and  tell  us  the  substance 
it  is. 

Mr.  Neblett:    Yes,  that's  right. 

Q.  (By  Mr.  Jensen)  :  I  will  ask  you  whether 
or  not  some  time  in  the  month  of  September  1955 
you  received  through  the  mail  the  envelope  that  I 
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here  hand  you,  which  has  been  admitted  as  Govern- 
ment's Exhibit  2.  A.     I  did. 

Q.  At  the  time  you  received  it,  would  you  state 
whether  or  not  it  was  sealed?  A.     It  was. 

Q.  I  now  hand  you  Government's  Exhibit  2- A, 
which  is  another  envelope,  and  ask  you  whether  or 
not  at  the  time  that  you  opened  the  first  exhibit 
I  handed  you,  Xo.  2,  it  contained  Exhibit  2- A. 

A.    It  did.  [246] 

Q.  And  I  further  hand  you  Government's  Ex- 
hibits 2-B,  2-C,  2-D,  and  2-E.  I  would  like  you  to 
examine  them  and  tell  us  whether  or  not  those  ex- 
hibits were  included  in  Exhibit  2-A  at  the  time  that 
you  opened  it.  A.     They  were. 

Q.  Have  you  identified  those  last  four  exhibits 
so  that  you  recognize  them? 

A.     Yes.  My  initials  are  on  them. 

Q.  Can  you  tell  us  the  date  that  you  received 
them  ? 

A.  I  received  them  in  our  laboratory  on  the 
16th  of  September  1955. 

Q.  Xow,  I  will  ask  you  whether  or  not  they 
have  been  in  your  possession  or  under  your  con- 
trol until  I  took  them  away  from  you  in  the  court 
room  this  morning.  A.     They  have. 

Q.  Did  you  weigh  the  contents  of  the  four  pack- 
ages that  are  marked  Exhibit  2-B,  2-C,  2-D  and 
2-E?  A.     I  did. 

Q.    What  did  you  find  their  weight  to  be? 

A.  I  believe  it  was  a  little  over  two  ounces.  To 
be  exact,  two  oimces,  64  gTains. 
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Q.  Was  that  before  or  after  you  made  the  anal- 
ysis? 

A.  It  weighed  two  ounces,  82  grains,  before  and 
two  ounces,  64  grains,  after.  We  used  up  18  grains 
in  the  analysis.  [247] 

Q.     You  used  18  grains  in  the  analysis'? 

A.     That  is  correct. 

Mr.  Neblett:  Pardon  me,  counsel.  May  I  in- 
quire what  a  grain  is  of  an  oimce,  or  what  the  per- 
centage is? 

Q.  (By  Mr.  Jensen) :  How  many  grains  in  an 
ounce,  Mr.  Gowans?  A.    437. 

Q.  A  grain  is  a  subdi\T.sion  of  weight  in  an 
ounce,  is  it  not?  A.     Yes,  that  is  correct. 

Q.  Did  you  run  a  qualitative  analysis  on  the 
substances  contained  in  these  packages? 

A.    I  did. 

Q.    What  did  you  find?  A.     It  was  heroin. 

Q.  Did  you  run  a  quantitative  examination  on 
the  substance  contained  in  these  j^ackages? 

A.     I  did. 

Q.  Will  you  tell  us  what  percentage  of  lieroin 
was  found  to  be  contained  therein? 

A.     21.7  heroin. 

Q.  Would  you  state  for  the  court  whether  or  not 
heroin  is  a  derivative  of  opium?  A.     It  is. 

Mr.  Jensen:     I  have  no  further  questions.  [24S] 

Mr.  Neblett:    No  cross  examination. 

The  Court:  You  may  step  down.  May  this  wit- 
ness be  excused?  I  suspect  he  wants  to  get  back  to 
San  Francisco. 
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Mr.  Jensen:    I  have  no  further  questions. 

Mr.  Neblett:  We  have  no  further  use  for  him, 
your  Honor. 

The  Court:    You  may  be  excused. 

The  Witness :    Thank  you. 
(Witness  excused.) 

Mr.  Jensen:  Would  it  be  convenient  to  take  a 
short  recess*? 

The  Court :    Yes,  we  can  take  our  recess  now.  We 
will  recess  until  10  minutes  to  3:00. 
(Recess.) 

Mr.  Jensen:  Your  Honor,  we  would  like  permis- 
sion to  recall  Mr.  Fletcher  for  just  one  or  two  very 
brief  questions. 

The  Court:  I  am  very  suspicious  when  you  want 
to  call  a  witness  for  one  or  two  questions,  because 
it  usually  goes  to  more  than  that.  What  more  can 
he  testify  to?  There  has  been  absolutely  no  testi- 
mony to  controvert  his  testimony  so  far. 

Mr.  Jensen:  That's  right,  your  Honor.  I  was 
going  to  offer  testimony  as  to  where  he  was  between 
a  quarter  to  5:00  and  6:00  o'clock  on  September 
14th. 

The  Court:  I  think  I  will  deny  your  request.  I 
don't  think  it  is  necessary  to  call  him  back. 

Mr.  Jensen:  All  right,  your  Honor.  May  the 
court's  ruling  [249]  be  qualified  to  this  extent,  that 
if  it  becomes  material,  I  may  do  it  on  rebuttal? 

The  Court :  Yes.  If  it  becomes  material,  you  may 
bring  him  back  on  rebuttal. 

Mr.   Jensen:      Thank    you,    your    Honor.     The 
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United  States  has  no  further  witnesses  it  wishes  to 
call.  What  other  witnesses  I  contemplated  and  men- 
tioned in  my  trial  memorandum  are  cumulative, 
and  I  will  not  call  them. 

The  United  States  rests. 

Mr.  Ne})lett:  If  the  court  please,  the  defendants 
yesterday  made  a  motion  to  strike  certain  parts  of 
the  testimony  of  the  witness  Fletcher.  I  didn't 
(luite  understand  whether  the  court  took  it  under 
submission. 

The  Court:  I  didn't  take  it  under  submission, 
but  I  didn't  bar  the  door.  I  allowed  an  opportmiity 
to  make  another  motion,  and  you  are  privileged  at 
this  time  to  make  any  motion  you  see  fit. 

I  ruled  before  there  was  any  testimony  before 
the  court.  The  only  testimony  I  had  was  that  the 
conversation  was  overheard  by  peoj^le  standing  by 
the  receiver.  There  had  been  no  wires  or  no  at- 
tempt to  tap  the  telex^hone  conversation,  or  any- 
thing like  that.  That  is  why  I  ruled.  But  I  ruled 
because  I  did  not  think  all  the  evidence  was  in  and 
I  was  not  qualified  to  jjass  ux^on  it. 

Mr.  Neblett:  Your  Honor  please,  I  don't  think 
the  situation  has  changed.  [250] 

The  Court:  You  make  your  motion  and  we  will 
pass  iix)on  it. 

Mr.  Neblett:  I  don't  believe  I  shall  renew  that 
motion  because  in  the  circumstances  I  don't  think 
the  situation  has  changed  at  all.  I  think  it  is  just 
as  it  was,  that  the  only  testimony  before  the  court 
at  the  x^resent  time  is  something  that  the  court  has 
passed  upon,  listening  in  over  a  receiver. 
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The  Court:  No.  We  have  testimony  that  there 
was  a  wire  attached  to  the  receiver  and  there  was 
a  listening  device.  We  have  that  testimony. 

Mr.  Neblett:  That  testimony  doesn't  go  any  fur- 
ther than  to  say  that  they  did  have  a  listening  de- 
vice attached,  but  they  haven't  offered  it. 

The  Court:  That's  right.  They  haven't  offered 
anything  at  all  about  that  so-called  device  except 
some  of  the  witnesses  testified  that  they  listened, 
and  whether  or  not  they  listened  to  the  telephone 
receiver  or  whether  they  were  listening  through  the 
listening  device,  I  don't  know,  but  they  listened  to 
the  conversation  and  they  testified  to  what  they 
heard. 

Mr.  Neblett:  If  your  Honor  j)lease,  it  is  con- 
sidered that  the  government  hasn't  connected  it  up. 
It  is  not  j)roved  whether  they  listened  over  a  re- 
ceiver or  listened  to  the  recording  device.  It  would 
be  clearly  inadmissible  and  the  motion  to  strike,  I 
think,  should  be  granted.  [251] 

The  Court:  I  haven't  got  a  motion  to  strike  so 
far.  If  you  will  state  your  motion  to  strike  in  gen- 
eral terms,  you  don't  have  to  specify  the  exact  testi- 
mony, but  in  general  terms,  tlfen  I  can  rule. 

Mr.  Neblett:  May  I  consult  with  Mr.  Dudley  a 
minute  ? 

If  your  Honor  please,  I  can't  specify  in  any 
more  particularity  than  moving  to  strike  the  testi- 
mony of  the  witness  Fletcher  and  the  witness  Far- 
rington  and  the  witness  Richards  as  to  their  testi- 
mony relating  to  that  part  of  the  evidence  which 
has  been  produced  by  the  government  on  the  propo- 
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sit  ion  that  certain  telci)lionc  conversations  were 
made  to  the  house  of  Richards  on  his  teleplione 
nunilxT,  and  to  that  telephone  was  attached  a  lis- 
tening device  which  the  goverimient  has  shown  was 
attached,  a  tape  recorder,  and  it  has  been  testified 
here  that  the  tape  recordation  was  somewhat  in- 
definite, but  you  could  listen  to  it  several  times 
and  tell  what  it  said,  so  I  assume  that  the  testi- 
mony that  they  are  giving  here  is  testimony  they 
learned  from  this  tape  recorder  which  they  have  not 
yet  offered  in  evidence. 

I  feel  that  the  motion  to  strike  could  be  well 
taken  upon  the  ground  that  obtaining  evidence  in 
that  manner  is  in  violation  of  Section  605,  I  be- 
Heve  it  is,  47  USCA. 

The  Court :    I  am  familiar  with  the  section. 

Mr.  Neblett:  I  think  it  is  47  USCA.  I  am  not 
sure.  The  testimony  is  adduced  in  \dolation  of  the 
defendants'  rights  [252]  guaranteed  to  them  under 
the  Fourth  and  Fourteenth  Amendments  to  the 
Constitution  of  the  United  States. 

The  Court:  Colonel,  yesterday  when  you  made 
your  motion  I  denied  the  motion  primarily  upon 
the  ground  that  at  that  time  there  was  no  testimony 
of  any  listening  device.  The  only  testimony  was  that 
one  of  the  witnesses  had  stood  by  the  earphone  and 
heard  the  conversation,  but  I  anticipated  from  what 
was  said  that  there  was  going  to  be  some  testimony 
of  a  listening  device,  and  I  assmned  maybe  this 
case  would  fall  within  the  rule  as  laid  down  in 
PeoiDle  vs.  Cahan,  which  has  caused  so  much  con- 
troversy in  the  District  Attorney's  office.  I  thought 
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maybe  this  case  might  fall  in  the  same  category. 

I  will  have  to  admit  I  did  not  know  what  the 
rule  was  and  I  thought  possibly  that  there  might 
be  some  difference  between  the  United  States  and 
the  California  rule.  I  think  I  stated  this  yesterday. 
I  might  say  this.  If  there  is  a  United  States  Su- 
preme Court  case,  I  must  necessarily  follow  the 
United  States  Sui^reme  Court.  If  there  is  no 
United  States  Supreme  Court,  but  there  is  a  Ninth 
Circuit  case,  I  have  to  follow  the  Ninth  Circuit.  If 
there  is  no  Ninth  Circuit  decision  and  there  are  de- 
cisions in  other  circuits,  I  may  follow  those  circuits 
or  I  may  not.  I  don't  think  I  am  obligated  to.  And, 
of  course,  I  am  not  obligated  to  follow  a  decision  of 
a  District  Court.  Even  we  disagree  among  our- 
selves in  this  District  as  to  what  the  law  is.  So 
first  I  want  to  know  whether  [253]  or  not  the  Su- 
preme Court  has  spoken.  If  the  Supreme  Court 
hasn't  spoken,  I  want  to  know  what  the  Ninth 
Circuit  has  said,  if  it  has  passed  upon  the  matter. 
If  the  Ninth  Circuit  has  not  passed  upon  the  mat- 
ter, I  want  to  know  what  the  other  circuits  have  said. 

Yesterday,  I  did  not  know  what  the  law  was  and 
what  the  rule  was  in  this  Circuit.  The  govermnent 
referred  me  to  the  case  of  Goldman  vs.  United 
States,  316  U.S.  129.  But  the  most  important  thing 
in  that  decision  that  I  fomid  was  the  statement  of 
Chief  Justice  Stone,  and  Chief  Justice  Stone  said — 
this  is  a  Supreme  Court  case  which  did  not  arise  in 
this  Circuit.  It  arose  in  another  Circuit.  But  Chief 
Justice  Stone  said: 

"Had  the  majority  of  the  court  at  this  time  been 
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willing  to  overrule  the  Olmstead  case,  we  should 
have  been  happy  to  join  them,  but  as  they  have 
declined  to  do  so" 

So  I  wanted  to  know  what  the  Olmstead  case;  was 
that  the  United  States  Suijreme  Court  had  refused 
to  overrule.  So  I  got  out  the  Ohiistead  case,  and  lo 
and  behold,  it  is  a  Ninth  Circuit  case.  It  arose  in 
this  Circuit.  I  might  read  the  syllal)us  to  you. 

''Use  in  evidence  in  a  criminal  trial  in  the  federal 
court  of  an  incriminating  telephone  conversation 
voluntarily  conducted  by  the  accused  and  [254] 
secretly  overheard  from  a  tapi^ed  wire  by  a  govern- 
ment officer  does  not  compel  the  accused  to  be  a 
witness  against  himself  in  violation  of  the  Fifth 
Amendment." 

In  that  case  the  defendants  were  con\dcted  in 
the  lower  court,  went  to  the  Ninth  Circuit,  the 
Ninth  Circuit  affirmed  the  conviction,  and  it  went 
to  the  Su^jreme  Court  on  certiorari  and  the  Su- 
preme Court  sustained  the  conviction.  In  that  case 
the  testimony  was  gathered  and  gotten  by  the  use 
of  telephone. 

One  of  the  latest  cases  that  has  been  brought  to 
my  attention,  and  this  is  really  a  late  case,  because 
it  was  decided  in  April  of  this  year,  is  Flanders  vs. 
United  States.  Flanders  vs.  United  States  points 
out  there  is  a  division  in  the  Circuits  on  the  rule. 

Assuming  that  these  telex3hone  conversations  can- 
not be  admitted  if  there  is  a  tapi)ed  wire,  there 
seems  to  be  an  opinion  among  some  of  the  Circuits 
that  you  don't  have  to  get  consent  of  both  parties, 
that  if  you  have  consent  of  one  party  that  is  suf- 
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ficient.  In  this  latest  case  here,  which  comes  from 
the  Sixth  Circuit,  that  is  the  opinion. 

"We  are  of  the  opinion,"  so  the  court  says,  "that 
where  by  means  of  an  extension  phone  or  other 
device  a  third  party  listens  in  on  a  telephone  con- 
versation with  the  consent  of  one  party,  there  is  no 
interception  of  communication  within  [255]  the 
meaning  of  the  statute." 

Not  only  that,  but  one  of  the  other  cases  cited  to 
me  was  the  case  in  New  York  where  Judge  Hand 
had  written  the  opinion,  and  after  the  coming 
down  of  the  Supreme  Court  case,  the  Golden  case, 
Judge  Hand  stated  he  did  not  believe  that  the 
Golden  vs.  United  States  case  had  overruled  the 
decision  in  the  Court  of  Appeals  of  United  States 
vs.  Polokoff.  So  there  in  the  Circuits  there  is  this 
division.  One  Circuit  holds  if  there  is  an  inter- 
cepted telephone  conversation,  it  can't  be  used.  In 
fact,  it  destroys  all  the  testimony.  It  doesn't  destroy 
that  particular  part  of  the  testimony,  but  all  the 
testimony. 

There  is  another  line  of  cases  among  the  Circuits 
that  holds  if  you  have  consent  of  one  of  the  parties, 
that  is  sufficient. 

Of  course,  we  have  consent  of  one  of  the  parties. 
We  have  the  consent  of  the  informer.  He  is  the  one 
making  the  telephone  call  and  he  consented.  If  we 
follow  the  rule  in  Flanders  vs.  United  States,  the 
conversation  is  admissible.  If  we  follow  the  rule  in 
the  Olmstead  case,  the  conversation  is  admissible. 
The  Ninth  Circuit  has  already  ruled  as  far  as  tele- 
phone conversations  in  this  state  are  concerned. 
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So  I  have  to  deny  your  motion. 

Mr.  Neblett:  Your  Honor  j^lease,  a  motion  I 
desire  to  make  at  this  time  is  a  motion  for  acquittal 
of  both  the  defendants  [25H]  under  Rule  29  of  the 
Rules  of  Criminal  Procedure.  Of  course,  that  mo- 
tion is  based  i)rimarily  upon  two  grounds. 

Ground  No.  1  is  that  there  isn't  sufficient  evi- 
dence here  to  establish  that  any  offense  has  been 
conmiitted.  I  want  to  divide  this  motion  in  the  in- 
dictment between  Count  1  and  Counts  2  and  3. 
Count  1  is  the  conspiracy  count.  We  are  of  the 
opinion  that  there  is  some  diiference  between  the 
situation  covered  by  Count  1,  the  conspiracy  count. 
There  are  different  principles  of  law  api)licable  to 
that  than  there  are  to  Counts  2  and  3.  I  will  devote 
myself  first  to  Counts  2  and  3. 

In  our  opinion,  we  believe  firmly  that  there  is  no 
evidence  whatever  to  sustain  a  conviction  under 
those  two  counts,  either  of  those  two  counts,  I 
should  say.  Count  2  is: 

''On  or  about  September  13,  1955,  in  Los  An- 
geles County,  California,  within  the  Central  Divi- 
sion of  the  Southern  District  of  California,  de- 
fendants Ollie  W.  Kelley  and  Eugene  Rayson  did, 
after  importation,  knowingly  and  unlawfully  re- 
ceive, conceal,  and  trans^Dort,  and  facilitate  the  con- 
ceahnent  and  transportation  of  a  certain  narcotic 
drug,  namely :  Approximately  two  ounces,  82  grains, 
of  heroin." 

The  other  count,  Comit  3,  that  we  are  talking 
about  at  this  moment  is:  [257] 

*'0n  or  about  September  13,  1955  in  Los  Angeles 
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County,  California,  within  the  Central  Division  of 
the  Southern  District  of  California,  defendants  did 
knowingly  and  unlawfully  sell  and  facilitate  the 
sale  of  a  certain  narcotic  drug,  namely,  approxi- 
mately two  ounces,  82  grains,  of  heroin,  to  Norman 
Fletcher." 

The  only  evidence  the  government  has  offered  to 
sustain  the  charge  in  those  two  counts  is  that  they 
have  an  informer  named  Fletcher,  and  Fletcher,  or 
special  agent  I  think  the  govermnent  calls  him,  is 
a  man  of  a  long  criminal  background.  He  is  35 
years  old.  He  has  been  convicted  three  times,  twice 
for  narcotics  and  once  for  receiving  stolen  property. 
He  has  served  a  term  in  the  federal  penitentiary 
arising  out  of  Louisiana  for  conviction  under  the 
Harrison  Narcotics  Act.  He  served  a  term  in  the 
state  court  in  California  in  Folsom  Penitentiary, 
three  years,  and  only  got  out  in  1953. 

The  agents  were  evidently  trying  to  pin  some- 
tliing  on  Kelley  and  Rayson,  so  they  got  this  man 
to  go  to  see  Kelley.  The  conversations  with  Kelley 
were  that  they  wanted  to  know  whether  he  could 
get  some  of  the  stuff,  that  is,  the  conversation  testi- 
fied to  so  far  was  that,  and  Fletcher  said  he  re- 
ferred him  to  Rayson. 

Then  nothing  happened  for  22  days  at  all.  Didn't 
hear  from  Kelley.  Didn't  hear  from  Rayson.  So  they 
got  excited  and  sent  him  back,  and  this  time  they 
put  a  wire  recording  instrument  on  his  leg  with  a 
microi)hone  in  his  j)ocket.  He  came  back  and  gave 
about  the  same  conversation  with  Kelley. 

Then,  of  course,  the  court  remembers  the  evidence 
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well,  but  to  come  right  to  the  point  in  this  case, 
finally,  some  of  the  things  in  this  case  are  incredible 
of  belief 


The  Court:  You  are  making  a  motion  for  ac- 
quital  upon  the  lack  of  the  govermnent's  evidence 
or  based  upon  the  lack  of  the  government's  evi- 
dence ? 

Mr.  Neblett:    Yes,  your  Honor. 

The  Court:  Now,  if  I  would  believe  the  govern- 
ment's witness,  you  are  asking  me  to  pass  upon  the 
question  now  of  whether  I  believe  the  govermnent's 
witnesses  or  not. 

Mr.  Neblett:     That's  right. 

The  Court:  But  upon  your  motion  I  have  to 
take  the  testimony  for  what  it  stands  for.  I  am  not 
passing  upon  the  credibility  of  the  testimony.  1  am 
taking  the  testimony  as  the  fact  and  as  true.  If 
he  is  telling  the  truth,  then  your  motion  has  to  be 
denied. 

Mr.  Neblett:  That  is  correct,  your  Honor.  But  a 
Ijoint  we  would  like  to  make  in  this  motion,  if  you 
will  allow  me,  I  will  ask  Mr.  Dudley  to  argue  this 
motion.  We  would  like  to  present  to  the  court  as  a 
matter  of  law  at  this  time  that  the  evidence  shows 
here  even  if  the  court  has  to  believe  all  the  [259] 
testimony  that  is  in  at  this  time,  that  there  was  an 
entrapment. 

The  Court:  I  don't  think  that  I  can  pass  upon 
the  question  of  entrapment  until  I  hear  the  testi- 
mony of  the  defendants.  I  don't  know  whether  they 
were  entrapped  or  not.  They  haven't  told  me  they 
were  entrapped.  You  are  telling  me  they  were  en- 
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trapped,  but  maybe  they  will  get  on  the  stand  and 
say,  "No,  I  was  not  entrapped."  I  don't  know  what 
they  are  going  to  testify  to.  Your  motion  may  be 
good,  but  I  think  it  is  a  little  premature. 

It  may  be  that  the  defendants  can  iDroduce  testi- 
mony that  they  will  show  that  they  were  entrapped, 
but  as  far  as  the  testimony  now  stands,  I  think  I 
am  going  to  have  to  deny  your  motion. 

Mr.  Neblett:  Very  well,  your  Honor.  We  will 
call  our  first  witness. 

The  Court:    Call  your  first  witness. 

Mr.  Neblett:     Mr.  Kelley. 

OLLIE  W.  KELLEY 

one  of  the  defendants  herein,  called  as  a  witness  by 
and  on  behalf  of  the  defendants,  having  been  first 
duly  sworn,  was  examined  and  testified  as  follows: 

The  Clerk:    Will  you  state  your  name,  please? 

The  Witness:    Ollie  W.  Kelley.  [260] 

Direct  Examination 

Q.  (By  Mr.  Neblett)  :  Your  name  is  Ollie  W. 
Kelley  I  A.    Yes. 

Q.    Where  do  you  live,  Mr.  Kelley? 

A.     1818  Victoria  Avenue,  Los  Angeles. 

Q.     Speak  up  a  little  louder,  please. 

A.     1818  South  Victoria  Avenue,  Los  Angeles. 

Q.    How  long  have  you  lived  there? 

A.    About  a  year. 

Q.  Prior  to  that  time  you  lived  in  Los  Angeles 
County  at  another  address?  A.    Yes. 

Q.    Where  was  that? 


United  States  of  America  241 

(Testimony  of  Ollie  W.  Kelley.) 

A.    346  East  Uolden  Avenue. 

Q.  You  lived  at  that  address  for  several  years, 
didn't  you"?  A.     Several  years. 

y.     JJo  you  know  the  defendant  Rayson? 

A.    Yes. 

Q.     How  long  have  you  known  him'^ 

A.  Well,  I  couldn't  exactly  say,  but  I  have  seen 
him  come  in  and  out  of  the  cafe  for  a  year,  year 
and  a  half. 

Q.  You  have  two  businesses.  One  is  a  cleaning 
shoj)  and  the  other  is  a [261] 

A.     Cafe. 

Q.    A  cafe?  A.    Yes,  sii-. 

Q.    Where  is  the  cafe? 

A.     723  East  Sixth  Street. 

Q.  That  is  about  a  block  from  the  La  Jolla 
Cleaners  ? 

A.  No.  It  is  just  across  the  street,  about  40  or 
50  feet. 

Q.  Can  you  tell  us  now  how^  you  met  the  defend- 
ant Rayson  or  how  you  came  to  know  him?  How 
did  you  come  to  know  him? 

A.    Just  casual,  coming  in  the  cafe  eating. 

Q.     To  do  what? 

A.  Coming  in  the  cafe  eatiiig  at  different  times, 
and  then  I  did  some  cleaning  for  him. 

Q.    Did  anyone  ever  introduce  you  to  him? 

A.  Well,  no,  not  formal  introduction  or  any- 
thing like  that.  Just  casual  coming  in,  hello,  and 
meeting  him  coming  in  the  shop  and  getting  his 
name  that  way,  and  taking  in  his  clothes. 
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Q.  Have  you  ever  had  any  business  transactions 
with  him  of  any  kind?  A.    No. 

Q.  How  long  has  this  casual  acquaintance  ex- 
isted? 

A.  Oh,  possibly  a  year  and  a  half.  Some  time  in 
1954. 

Q.  You  act  as  cashier  in  the  cafe  sometimes, 
don't  you?   [262]  A.     Yes. 

Q.     You  are  around  there  quite  a  bit? 

A.    Yes. 

Q.    You  manage  it  and  supervise  it? 

A.    I  do. 

Q.  You  are  familiar  with  most  of  the  patrons 
who  come  in  there,  you  know  them  after  a  while  if 
they  come  in  quite  often,  do  you  not? 

A.     That's  right. 

Q.  Is  that  the  extent  of  your  acquaintance  with 
Rayson?  A.     Yes,  sir. 

Q.     Do  you  know  Norman  Fletcher? 

A.  Well,  yes,  casually,  the  same  way.  Just  prac- 
tically the  same  as  I  do  Mr.  Rayson. 

Q.     Tell  us  how  you  met  him? 

A.  I  met  him  practically  the  same  way,  coming 
in  and  out  of  the  cafe.  I  have  a  girl  waitress  who 
is  there  and  I  understand  that  they  lived  at  the 
same  address  at  one  time  and  he  used  to  come  in 
to  see  her,  pick  her  up  from  work,  and  I  knew  him 
as  Norman.  I  did  not  know  his  niune  as  Fletcher 
\mtil  this  case. 

Q.  Did  you  ever  have  any  business  transactions 
of  any  sort  with  Norman  Fletcher? 
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A.    No,  sir. 

Q.  Did  you  ever  at  any  time  have  any  dealings 
witli  him  [263]  in  heroin  or  any  other  narcotic  i 

A.     No. 

Q.    About  when  did  you  tirst  see  Mi*.  Fletcher? 

A.  Some  time  in  1954,  because  he — I  never  met 
him  personally  imtil,  oh,  up  in  1955.  Just  come  in 
contact  with  him  and  someone  Siiid,  •'This  is  Nor- 
man," but  I  did  not  know  his  mune  was  Fletcher. 

Q.  He  used  to  come  into  the  cafe  from  time  to 
time  i  A.     Yes. 

Q.  And  did  he  come  in  the  cleaning  shop  from 
time  to  time  i 

A.  I  don't  remember  him  coming  into  the  clean- 
ing shop  but  once. 

Q.     1  am  talking  about  prior  to  August  22. 

A.    No. 

Q.  You  don't  remember  him  ever  being  in  the 
cleaning  shop  prior  to  August  22  i 

A.     No. 

Q.  But  he  used  to  be  a  frequent  patron  of  the 
cafe,  did  he  not  i  A.     That  is  correct. 

Q.  He  used  to  come  around  and  see  the  gii'l  that 
was  working  there  from  time  to  time,  did  he  not  i 

A.    He  did. 

Q.    You  were  never  formally  introduced  to  him  i 

A.     No,  sii*. 

Q.  Just  happened  to  pick  up  his  name  as  a  cus- 
tomer of  the  caf e  i  A.    That's  right. 

Q.     Do  you  know  Mr.  Eichards  i  A.     No. 

Q.     Y'ou  don't  remember  meeting  him  imtil 
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A.    Yesterday  is  the  first  time  I  ever  saw  him. 

Q.     Do  you  know  Mr.  Farrington? 

A.     Just  by  sight. 

Q.     This  gentleman  here? 

A.  That  was  the  one  made  the  arrest.  That  was 
the  first  time  I  have  seen  him,  the  7th  of  October. 

Q.  Going  to  the  22nd  of  August,  do  you  remem- 
ber seeing  Norman  Fletcher  on  that  day? 

A.  As  far  as  to  remember  the  date,  I  don't  re- 
member the  correct  date,  but 

Q.  How  many  times  did  you  see  him  at  the 
La  Jolla  Cleaners  that  you  recall,  how  many  times? 

A.     Two  times. 

Q.  Can  you  tell  us  the  exact  date  of  either  one 
of  the  dates  or  both  of  them?  A.     No,  I  can't. 

Q.  It  was  some  time  in  the  summer  or  early 
fall  of  this  year,  was  it  not?  [265] 

A.    Yes,  it  was. 

Q.  You  do  remember  his  coming  to  the  cafe,  say 
on  or  about  August  22?  A.     To  the  cleaners. 

Q.     I  mean  the  cleaners.  A.     Yes. 

Q.     AVhat  were  you  doing  when  he  arrived? 

A.  I  think  I  was  reading  a  paper  or  book  or 
something  when  he  came  in. 

Q.    Where  were  you  sitting  in  the  cleaning  shop  ? 

A.  I  have  a  counter  something  similar  to  this 
and  I  was  sitting  behind  a  counter  close  to  the 
sewing  machine  I  have  in  the  corner  in  the  front 
window. 

Q.  Do  you  remember  the  time  of  day,  approxi- 
mately, he  came  in? 
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A.     It  was  in  the  morning. 

Q.     You  don't  know  what  time,  though? 

A.     No,  not  exact  time,  no,  sir. 

Q.  Was  anyone  else  in  the  cleaning  shop  at  the 
time  he  came  except  you  and  himself? 

A.     No,  there  was  not. 

Q.    When  he  came  in,  did  he  s^jeak  to  you? 

A.    Yes,  he  did. 

Q.    What  did  he  say? 

A.  He  said  hello,  and  I  said  hello,  how  have  you 
been,  [266]  where  have  you  been,  I  haven't  seen 
you  for  quite  a  while. 

He  says,  "No,  I  haven't  been  around  lately." 

I  said,  "Well,  how  is  everything  going,"  just  like 
that. 

Q.  Just  a  minute.  I  will  ask  you  for  the  conver- 
sation. A.     I  beg  your  pardon. 

Q.  Go  ahead  and  relate  the  conversation  be- 
tween you  and  Fletcher  at  this  time,  this  first  trip 
to  the  cleaners. 

A.     I  said,  "How  is  everything  going?" 

He  said,  "Oh,  not  too  much." 

I  said,  "What  you  got  on  your  mind  this  morn- 
ing?" Just  like  that. 

He  said,  "I  come  in  to  see  if  you  can  help  me 
out." 

I  said,  "Help  you  out  how?" 

He  said,  "To  see  if  I  can  make  a  buy." 

I  said,  "I  don't  know  what  you  are  talking  about. 
What  kind  of  buy?" 

He  said,  "Some  stuff." 
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I  said,  "I  don't  know  anything  about  it  because 
I  am  in  enough  trouble.  I  thought  you  were,  too, 
because  I  am  on  x^robation  and  Judge  Yankwich 
granted  me  probation  with  the  understanding  not 
to  have  any  conversation  or  association  wT.th  anyone 
had  any  narcotic  activities." 

And  so  I  know  he  just  got  out  of  trouble,  some- 
one had  said,  it  was  rumored  around  the  streets, 
and  he  was  supposed  [267]  to  be  on  x)arole. 

I  said,  "I  am  not  suijposed  to  talk  to  you  or  any- 
one else  that  had  any  trouble  prior  to  my  trial, 
and  Judge  Yankwich  told  me  and  give  me  those  in- 
structions not  to  talk  or  have  any  conversation  with 
anyone  that  had  any  activities  in  narcotics." 

Q.  You  knew  from  general  reports  that  he  had 
been  convicted  on  a  narcotics  charge? 

A.    Yes,  I  did,  just  from  reports. 

Q.    What? 

A.  Just  from  general  reports,  rumors  in  the 
street  and  things. 

Q.  Around  that  area  there  was  a  general  report 
he  had  been?  A.    Yes. 

Q.  You  didn't  know  anything  about  it  otherwise, 
did  you?  A.    No,  I  did  not. 

Q.  Just  what  you  heard,  general  report  around 
the  street?  A.     That's  right. 

Q.    What  did  Fletcher  say  after  you  told  himj 
you  didn't  want  to  talk? 

A.  He  said,  "I  just  thought  you  might  be  able 
to  help  me."   [268] 

I  said,  "I  would  be  the  biggest  fool  in  the  world 
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if  I  had  any  stuff  to  let  you  or  anyone  else  have 
it."  I  said,  "i  wouldn't  let  my  brother  have  it  un- 
der the  conditions." 

He  said,  "Okay,"  and  walked  on  out. 

Q.     How  long  was  he  there  ? 

A.  Seven  or  eight  minutes,  something  like  that, 
not  over  10  minutes,  I  am  sure. 

Q.  At  that  time  did  you  say  to  him  that  you 
would  put  him  in  touch  with  any  person  or  persons 
where  narcotics  might  be  obtained  i? 

A.     No,  I  did  not. 

Q.  Did  you  say  to  him  you  would  i^ut  hun  in 
touch  with  the  defendant  Eugene  Itayson.^ 

A.     No,  I  did  not. 

Q.  Did  you  tell  him  you  would  give  him  the 
telephone  nmnber  of  Eugene  Rayson? 

A.    No. 

Q.  You  have  related  all  the  conversation  that 
took  place  between  you  and  him  at  that  time? 

A.     At  that  time,  yes. 

Q.  When  was  the  next  time  you  saw  him?  You 
saw  him  once  after  that,  I  mean  Fletcher. 

A.  Yes.  I  was  sweeping  the  sidewalk,  and  so  I 
never  stopped  sweeping.  He  went  kind  of  round  me, 
and  he  said,  "Hello.  How  are  you  this  morning?'' 

I  said,  "Okay.  How  are  you?"  And  kept  on 
sweeping.  I  said,  ''Where  is  Mary?"  I  said,  "I  need 
a  new  waitress.  I  am  short  a  waitress." 

He  said,  "I  don't  know.  I  haven't  seen  her  for 
quite  a  w^hile,"  and  it  seemed  to  me  he  was  still 
walking. 
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Q.    Who  was  Mary'? 

A.  That  was  the  girl  that  formerly  was  a  wait- 
ress at  the  cafe. 

Q.     That  he  used  to  come  there  to  see? 

A.  Yes,  that's  right.  So  I  don't  know  which  way 
he  went.  I  thought  he  went  into  the  entrance  of  the 
hotel,  because  I  didn't  look  aromid.  I  just  kept  on 
sweeping.  That  was  the  conversation  at  that  time. 

Q.    How  long  was  he  there  at  that  time  ? 

A.  Oh,  say,  four  or  iive  minutes,  something  like 
that. 

Q.     Then  he  walked  on? 

A.    Kept  on  walking. 

Q.     Did  he  come  up  in  a  car,  or  do  you  recall? 

A.  I  don't  recall.  I  know  he  was  walking,  com- 
ing from  the  east — no — yes,  coming  from  the  east, 
because  I  was  sweeping  this  way  and  he  came  from 
this  direction. 

Q.  On  the  first  time  he  came  up,  did  he  come 
up  in  a  car,  or  do  you  laiow? 

A.     I  don't  know.  I  didn't  see  him. 

Q.     You  didn't  observe  the  car,  did  you?  [270] 

A.     No,  sir,  I  did  not.  I  was  sitting  inside. 

Q.  Did  you  at  any  time  call  Rayson  and  mention 
to  him  that — well,  I  will  withdraw  that.  You  heard 
Fletcher's  testimony  here?  A.     Yes,  I  did. 

Q.     You  remember  what  he  had  to  say? 

A.    Yes. 

Q.  Did  you  at  any  time  give  him  a  telephone 
number  for  Rayson?  A.     No,  I  did  not. 

Q.     Did  you  ever  mention  Rayson's  name  to  him? 
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A.    No,  sir.  Tlie  name  never  was  called. 

Q.  Did  you  tell  liini  to  see  somebody  else  and 
give  him  llayson's  telephone  number,  ur  anytliing 
of  that  sort?  A.     1  did  not. 

Q.     Did  you  mention  it  at  all  .^ 

A.     No,  sir,  no  conversation. 

Q.  Did  you  mention  anything  about  narcotics 
that  could  be  ijrocured  at  either  of  these  conversa- 
tions .^  A.     No,  sir. 

Q.     From  Kayson  or  anybody  else? 

A.    No,  sir. 

Q.     You  told  him  what  you  said  ? 

A.  I  told  him  what  I  said  in  the  first  conversa- 
tion, because  1  was  on  ijrobation  and  was  not  sup- 
posed to  talk  to  anyone  [271]  or  associate  with  any- 
one who  had  any  narcotic  activities. 

Q.  You  didn't  want  to  have  anything  to  do  with 
him  or  anybody  else?  A.     That's  right. 

Q.  You  didn't  have  anything  to  do  with  nar- 
cotics, is  that  right?  A.     That's  right. 

The  Court:  May  I  suggest  you  don't  try  to 
answer  the  questions  until  after  they  are  asked, 
because  it  is  very  difhcult  for  the  rei^orter  to  pick 
up  two  conversations  at  one  time.  I  have  got  a  good 
reporter,  but  you  are  asking  the  impossible. 

Mr.  Neblett :  I  am  probably  at  fault,  your  Honor, 
by  interrupting  to  a  certain  extent. 

Q.  Have  you  ever  at  any  time  had  any  narcotic 
transactions  with  Rayson?  A.     No,  sir. 

Q.     Have  you  had  any  with  anybody? 

A.     No,  sir. 
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The  Court:  Now,  wait  a  minute.  Do  you  under- 
stand the  question? 

Mr.  Neblett:  I  think  he  answered  too  quickly, 
your  Honor. 

The  Court:  I  am  afraid  he  did  when  you  said 
anybody  at  any  time. 

The  Witness:  Well,  when  my  former  trial,  that 
was  1952 [272] 

Q.  (By  Mr.  Neblett)  :  But  the  point  is,  I  was 
going  to  put  something  else  in  the  question  if  you 
had  followed  the  judge's  advice. 

The  Court:  You  be  careful  as  to  how  you  an- 
swer. Don't  answer  too  fast  here  because  you  are 
telling  me  that  you  never  at  any  time  have  been 
convicted  for  narcotics  traffic. 

The  Witness:  Yes,  in  1952,  when  I  were  con- 
victed. 

The  Court:    In  1952? 

The  Witness:    Yes. 

The  Court:    All  right. 

Q.  (By  Mr.  Neblett)  :  Mr.  Kelley,  please  follow 
the  court's  admonition. 

A.     I  thought  they  pertained  to  this  case. 

Q.  I  was  going  to  take  care  of  it  since  1952.  I 
^vill  re-form  the  question.  Have  you  at  any  time  had 
any  narcotic  transactions  with  Rayson,  with 
Fletcher,  or  anybody  else,  since  May  11,  1952? 

A.     No,  sir. 

Q.     What  did  you  say? 
A.     No,  sir,  I  have  not. 
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Q.  Have  you  at  any  time  since  May  11,  1052, 
discussed  the  question  of  tlie  sale  of  narcotics'? 

A.     In  1953 

Q.  Wait  a  minute  now.  Let  me  finish.  Have  you 
at  any  time  since  May  11,  1952,  discussed  the  ques- 
tion of  i)ossible  [273]  sak',  transportation  or  in  any 
manner  the  handling  of  narcotics? 

A.     No,  sir,  I  have  not. 

Q.  After  Fletcher  was  in  your  cleaning  shop  or 
saw  you  in  front  of  the  cleaning  shop  on  or  about 
Sei^tember  13,  1955,  did  you  observe  Fletcher  from 
that  time  until  you  saw  him  here  in  court? 

A.     On  what  date  was  that? 

Q.  September  13th,  the  time  you  saw  him  on  the 
street  when  you  were  sweeping  in  front  of  the  clean- 
ing shop.  Have  you  seen  him  from  that  time  until 
now,  Fletcher?  A.     No,  I  have  not. 

Q.  Have  you  had  nnj  communications  with  him 
by  telephone  or  otherwise? 

A.     No,  sir,  I  have  not. 

Q.  As  I  understand  you,  the  only  times  you 
have  seen  him  at  all  except  in  the  cafe  casually,  as 
you  have  mentioned,  were  the  two  times  that  he 
came  to  your  cleaning  shop  at  806  East  Sixth 
Street,  the  first  time  about  August  22,  1955,  and  the 
second  time  about  September  13,  1955.  Are  those 
the  only  times  you  have  seen  him  except  in  the  cafe, 
as  I  understand? 

A.  Yes,  sir,  that  is  the  only  time  I  have  seen 
him. 

Q.     Have  you  had  any  conversations  with  hun 
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except  on  the  two  occasions  at  any  time  since  May 

11.  1952  ?  A.     Xo.  I  hare  not.  [27-i] 

Q.  Was  there  any  call  made  by  Fletcher  upon 
you  in  addition  to  the  two  calls  you  have  men- 
tioned? You  heard  Fletcher's  testimony  he  called 
by  to  see  you  again  about  the — ^well,  some  time 
after  the  13th.  I  think  he  said  September  22nd. 
Did  you  see  Fletcher  a  third  time  that  he  has  testi- 
fied about? 

A.  Xo,  I  don't  remember  seeing  him  other  than 
those  two  times. 

Q.  At  either  of  these  two  convei^ations  that  you 
had  with  Fletcher,  did  you  give  Fletcher  the  phone 
number  where  he  could  reach  Rayson  ? 

]\Ir.  -Jensen:  I  object  to  that  as  asked  and  an- 
swered three  times,  your  Honor. 

Mr.  Xeblett:     Did  I  ask  that  before? 

Mr.  Jensen:    And  in  each  instance  he  said  no. 

The  Coui-t:  He  said  no,  he  didn't  give  any  tele- 
phone munber. 

Mr.  Xeblett:     You  may  cross  examine. 

Cross  Examination 

Q.  (By  Mr.  Jensen)  :  Mr.  Kelley,  you  say  you 
have  only  known  Rayson  for  about  a  year  and  a 
half,  or  a  year,  is  that  coiTcct? 

A.     Something  Uke  that. 

Q.  Never  had  any  conversations  with  him  other 
thrji  just  casual  ones  aromid  your  place  of  busi- 
ness? [275]  A.     That's  right. 
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all  you  are  saying  is  you  had  no  transactions  witli 

Rayson  in  regard  to  this  case? 

A.     That  is  correct. 

Q.     You  have  had  other  transactions  Avith  him? 

A.     Cleaning  and  eating. 

The  Court:  Let  me  ask  you  this.  You  haven't 
had  any  transactions  with  him  other  than  eating 
and  cleaning,  is  that  right? 

The  Witness:    Yes,  sir,  your  Honor. 

The  Court:    All  right. 

Q.  (By  Mr.  Jensen) :  You  say  you  have  had  no 
business  transactions  with  Fletcher  with  the  same 
exception  there  about  eating  and  cleaning. 

A.     I  haven't  had  any  cleaning. 

Q.     Did  you  ever  do  any  cleaning  for  him? 

A.  No,  but  he  has  eaten  in  the  place.  I  have  seen 
him  in  there  quite  a  few  times,  and  I  have  a  park- 
ing lot  across  the  street. 

Q.  Wait  a  minute,  Mr.  Kelley.  Answer  my  ques- 
tion, if  you  will,  please,  and  then  if  you  have  an 
explanation,  I  will  [277]  give  you  opportunity  to 
make  it.  Have  you  ever  had  any  cleaning  from  Mr. 
Fletcher?  A.     Not  that  I  remember. 

Q.  You  say  the  first  time  you  saw  Mr.  Fletcher 
was  in  1954?  A.     Yes,  it  was. 

Q.    You  didn't  see  him  prior  to  that  time? 

A.     No,  I  did  not,  not  to  know  him. 

Q.     You  never  saw  him  in  1953? 

A.     Not  to  know  him. 

Q.  He  didn't  come  to  your  place  of  business 
and  talk  to  you  in  October  1953  or  thereabouts? 
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A.     I  don't  remember  him  until  1954. 

Q.  Have  you  ever  liad  any  conversations  witli 
Fletcher,  I  iu(v\n  excluding  the  times  wiien  you 
have  seen  him  just  to  see  liim?  Have  you  ever  at 
any  time  in  your  life  had  any  conversations  vnW\ 
Mr.  Fletcher  other  than  these  two  you  have  testi- 
fied about  where  he  came  to  your  place  of  business 
in  the  fall  of  this  year?  Have  you  had  any  others'? 

A.  I  don't  remember  any  others  other  than  may- 
be in  the  cafe,  hello,  good  morning,  or  something, 
how"  are  you? 

To  tell  the  truth,  I  did  not  know  liim — the  girl 
w^as  working  there  approximately  a  year  before  I 
kneW'  wiio  he  w^as. 

Q.    When  did  you  first  learn  his  name,  Mr.  Kelley  ? 

A.  Well,  his  full  name,  I  just  learned  that  in 
this  [278]  case. 

Q.    When  did  you  first  learn  his  first  name? 

A.     When  this  girl  was  working  there. 

Q.    When  was  that?  A.     That  was  in  1954. 

Q.     Some  time  in  1954?  What  time? 

A.     I  don't  remember  the  time. 

Q.     Was  it  spring,  summer,  fall,  winter? 

A.     It  possibly  could  be  in  the  fall. 

Q.    In  the  fall  of  1954. 

The  Court:  Now,  counsel,  let's  let  the  witness 
answer.  It  is  hard  on  my  reporter  for  you  to  break 
in. 

Mr.  Jensen:  That  is  true,  your  Honor,  but  this 
witness  wants  to  go  on  beyond  the  scope  of  the  ex- 
amination. 
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The  Court:  I  caution  the  witness,  don't  be  too 
fast,  take  it  a  little  slower. 

Q.  (By  Mr.  Jensen) :  You  say  you  first  learned 
Mr.  Fletcher's  first  name  in  the  fall  of  1954  ■? 

A.  It  was  in  the  year  1954.  I  don't  know  whether 
spring,  smnmer,  fall  or  winter,  ])ut  it  was  1954. 

Q.    How  do  you  place  it  in  1954? 

A.  Because  the  girl  was  working  there  at  that 
time.  She  hasn't  worked  since  the  last  of  1954. 

Q.  Was  she  working  there  in  the  summer  of 
1954?  A.    Yes.  [279] 

Q.    Was  she  working  in  the  spring  of  1954? 

A.  I  don't  recall.  I  would  have  to  go  back  and 
look  at  my  records. 

Q.     Was  she  an  employee  of  yours  ?  A.    Yes. 

Q.     How  long  did  she  work  for  you? 

A.  I  couldn't  tell  you  the  exact  time  on  that.  I 
would  have  to  look  back  at  the  payroll  and  check 
back  to  tell  when  she  started  and  when  she  quit. 

Q.    Did  she  work  for  you  for  over  six  months? 

A.    Yes,  she  did. 

Q.     More  than  a  year?  A.     I  couldn't  say. 

Q.    What  is  your  best  estimate  at  this  time? 

A.     I  would  say  six  months. 

Mr.  Neblett:  Pardon  me.  If  the  court  please,  I 
think  possibly  the  District  Attorney  is  catching  up 
with  the  witness  a  little  bit  and  not  giving  him  a 
chance  to  finish. 

The  Court :  That's  right.  Let's  slow  down  a  little 
bit. 

Q.    (By  Mr.  Jensen) :    Mr.  Kelley,  the  first  con- 
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versation  that  you  liad  with  Mr.  Fletcher,  can  you 

fix  the  date  for  us?  A.    I  cannot. 

Q.    Was  it  this  year? 

A.     Yes,  I  think  it  was  this  year. 

Q.  Was  it  in  the  s])ring,  sunnner  or  fall  of  this 
year?   [280] 

A.     Possibly  it  Avoiild  be  sununer,  I  presume. 

Q.     Is  that  your  memory  of  it? 

A.  That  is  my  memory.  August,  if  it  was  Au- 
gust, as  the  record  shows  from  the  evidence 

Q.     Never  mind  the  record,  Mr.  Kelley. 

A.  That  is  the  only  thing  I  could  by.  I  couldn't 
tell  you  the  date.  The  only  thing  I  can  say 

Q.  Just  a  minute,  Mr.  Kelley.  All  I  want  is 
your  memory.  What  is  your  best  memory  that  you 
have  as  to  the  time  it  occurred? 

A.  I  couldn't  give  you  no  time  on  that,  because 
I  know  it  was  before  September.  It  was  not  in 
September,  because  I  can  tell  you  practically  what 
I  was  doing  in  the  month  of  September. 

Q.  Can't  you  tell  us  what  you  were  doing  in  the 
month  of  August?  A.     No,  I  can't. 

Q.  What  is  so  different  about  August  and  Sep- 
tember ? 

A.  The  hunting  season  opened  and  I  am  a  fan- 
atic on  hunting.  The  3rd  of  September  the  dove 
season  opened,  and  it  is  30  days. 

Q.  That  is  a  large  landmark  in  your  mind,  the 
3rd  of  September?  A.    Yes. 

Q.     Did  this  conversation  occur  before  that  date  ? 

A.     Yes,  it  did. 
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Q.  Is  your  memory  it  occurred  some  time  before 
that  time  or  just  a  very  short  time? 

A.  I  don't  remember  just  when  it  was,  a  week 
or  two,  or  it  could  be  a  couple  of  weeks. 

Q.     Do  you  recall  the  time  of  day? 

A.  It  was  in  the  morning  because  I  was  sweep- 
ing the  sidewalk — not  sweeping  the  sidewalk,  but  I 
just  got  through  with  cleaning  up  the  place  and 
was  sitting  do^vn  reading  the  i^aper. 

Q.  Were  you  sweeping  the  sidewalk  on  the  first 
occasion?  A.     No. 

Q.  "We  are  talking  about  the  first  conversation. 
Let's  go  back  to  the  first  conversation.  Where  were 
you  when  you  first  saw  Mr.  Fletcher? 

A.     Sitting  in  the  cleaners. 

Q.  I  think  you  said  you  were  sitting  behind  the 
counter,  is  that  correct?  A.     Correct. 

Q.  You  said  something  about  a  sewing  machine 
that  I  didn't  catch. 

A.  I  have  a  sewing  machine  right  in  the  comer. 
The  counter  is  like  thi?  and  in  the  window  is  some- 
thing like  that  partition  where  the  machine  is  sit- 
ting between  this  end  of  the  [282]  counter.  There 
is  about  that  much  space  to  go  between  the  machine 
and  coimter,  and  I  was  sitting  where  the  reporter  is. 

Mr.  Jensen :  May  the  record  indicate  the  coimter 
was  in  front  of  him  and  the  sewing  machine  was 
to  his  right? 

The  Witness:     To  my  left. 

Q.  (By  Mr.  Jensen) :  I  think  you  indicated  to 
your  right.  A.     May  I  show  you  how? 
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The  Court:    Yes. 

The  Witness:  Here  is  the  counter  hero.  I  am 
sittiui;  right  here  and  the  entrance  is  here.  Tin; 
machine  is  sitting  right  here.  Tliat  would  ])e  to  my 
left. 

Q.  (i]y  Mr.  Jensen):  All  ri-ht.  Will  y(.u  vv- 
smne  the  stand,  Mr.  Kelley?  Wliere  was  the  win- 
dow in  relation  to  you,  in  front  of  you,  beside  you, 
or A.     My  side. 

Q.     Which  side?  A.     Left. 

Q.  When  Mr.  Fletcher  talked  to  you,  where  was 
he?  Was  he  in  front  of  you? 

A.     He  was  about  where  the  judge  is  sitting. 

Q.  Wliere  was  he  in  relation  to  you  as  you  sit 
iji  the  room?  AYas  he  in  front  of  you,  to  your  right 
or  to  your  left? 

A.  The  same  position  as  the  reporter  and  the 
judge  has. 

Q.     That  is  to  your  left? 

A.  That  would  be — I  was  sitting  here.  That 
would  be  [283]  to  my  right. 

Mr.  Jensen:  Does  your  Honor  understand  he 
indicates  the  right? 

The  Court:  I  don't  know  what  difference  it 
makes. 

Q.  (By  Mr.  Jensen)  :  You  say  Mr.  Fletcher  came 
in  and  he  wanted  to  purchase  some  stuff.  Was  that 
the  word  he  used?  A.     That  is  correct. 

Q.  What  did  you  imderstand  him  to  mean  by 
the  word  stuff? 

A.     I  understood  him  to  mean  narcotics. 
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Q.     Any  particular  kind  of  narcotics'? 

A.  Well,  no,  no  particular  kind.  Stuff  pertains 
to   narcotics,   as   far   as   I   know. 

Q.     Do  you  use  the  word  to  mean  heroin? 

A.     No,  I  do  not. 

The  Court:  What  term  do  you  use  when  you 
talk  about  marijuana? 

The  Witness:  Well,  your  Honor,  I  don't  even 
talk  a])out  marijuana. 

The  Court:    So  stuff  m.eans  everything? 

The  Witness:  Every  kind  of  narcotic,  I  would 
think. 

The  Court:    All  right. 

Q.  (By  Mr.  Jensen)  :  You  say  you  had  a  later 
conversation  with  Mr.  Fletcher,  is  that  correct? 

A.     That  is  correct.  [284] 

Q.  Do  you  recall  how  much  later  than  the  first 
it  was?  A.     No,  I  do  not. 

Q.  Was  it  after  the  hunting  season  opened  on 
September  3rd? 

A.  Well,  to  be  honest  and  truthful  about  it,  I 
don't  remember,  because  it  was  after  the  3rd  of  the 
month,  I  know,  because  I  had  been  on — that  was 
each  week  and  in  September  I  were  hunting,  every 
Saturday  and  Sunday,  and  I  think  this  was  the 
second  week  after  I  had  started  hunting. 

Q.  Do  you  recall  it  was  among  the  week-ends 
that  you  went  hunting? 

A.    After  the  week-end. 

Q.  On  this  occasion,  I  think  you  have  testified 
you  were  sweeping  the  street. 
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A.     The  second  time,  yes,  I  was. 

Q.  What  did  Mr.  Fletcher  say  to  you  on  that 
occasion? 

A.  I  don't  remember.  Just  said,  "Hello.  How  are 
you?  How's  everything?"  And  he  was  walking  and 
I  was  sweeping. 

Q.     I  am  just  asking  you 

Mr.  Neblett:  I  think  the  witness  should  be  al- 
lowed to  finish  the  answer. 

The  Court:  Just  a  minute.  The  question  was 
what  he  said,  not  what  he  did.  Just  say  what  he 
said  to  you. 

The  Witness:  We  spoke,  and  I  said,  "How  are 
you?"  And  he  said,  "Fine.  How  are  you?"  He  was 
walking.  He  didn't  [285]  even  stop,  because  I  said, 
"Where  is  Mary?"  And  he  said,  "I  haven't  seen 
her  for  some  'time." 

I  said,  "I  need  a  waitress." 

He  said,  "I  haven't  seen  her  for  some  time,"  and 
I  kept  sweeping  and  he  kept  walking. 

Q.  (By  Mr.  Jensen) :  Did  he  mention  the  word 
stuff  to  you  on  that  occasion? 

A.     No,  he  did  not. 

Q.  In  either  of  these  conversations,  was  the  de- 
fendant Rayson's  name  mentioned  ? 

A.     No,  it  was  not. 

Q.     In   either   of   these    conversations,    did   Mr. 
Fletcher  tell  you  his  telephone  number? 
A.     No,  he  did  not. 
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Q.  I  think  you  testified  you  have  never  had 
any  discussions  about  narcotics  with  anyone  since 
May  1952,  is  that  correct?  A.     Correct. 

Q.  You  did  have  a  discussion  with  Mr.  Fletcher 
on  this  first  conversation  about  stuff,  which  you  say 
is  narcotics? 

A.  That  wasn't  a  conversation.  He  asked  me 
about  it,  if  I  knew  where  he  could  buy  some  stuff, 
get  some  stuff,  and  I  said,  "I  don't  know  anything 
about  any  stuff  and  don't  want  to  talk  about  it, 
because  I  have  instructions  not  to  talk  about  it." 

Q.     Was  that  a  conversation  about  narcotics? 

A.  If  you  think  it  is  a  conversation,  it  is  con- 
versation. 

Q.     Was  it  about  narcotics? 

A.    I  guess  you  would  say  it  is,  then. 

Q.     Then  you  are  mistaken. 

Mr.  Neblett:  Your  Honor,  I  think  this  is  a 
wrangle  with  the  mtness. 

The  Court:    Sustained.  It  is  argument. 

Q.  (By  Mr.  Jensen) :  You  said  you  have  never 
had  any  narcotic  dealings  with  Rayson  at  all,  is  that 
correct  ?  A.     Correct. 

Q.     Ever  at  any  time? 

A.     That  is  correct. 

Q.  You  pleaded  guilty,  did  you  not,  before 
Judge  Yankwich  of  this  court? 

Mr.  Xeblett:  If  the  court  please,  the  record  is 
here. 

Mr.  Jensen:     Well,  may  I  ask  him? 
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The  Court:  Yes,  you  can  ask  liini  if  he  has 
been  convicted  of  a  felony. 

Q.  (By  Mr.  Jensen)  :  Mr.  Kelley,  did  you  plead 
guilty  to  possession  of  narcotics? 

A.     I  did  not. 

Q.  Were  you  charged  with  possession  of  a  nar- 
cotic? A.     I  was.  [287] 

Q.     Were  you  convicted?  A.     I  was. 

Q.     After  trial?  A.    Yes. 

Q.     When  did  that  occur? 

A.     When  I  w^as  convicted? 

Q.     Yes.  A.     May  11,  1953. 

Q.     1953?  A.    Yes,  sir. 

Q.  As  a  result  of  that  conviction,  did  you  serve 
a  term,  were  you  unprisoned?  A.     No,  sir. 

Q.     You  w^ere  placed  on  probation? 

A.     Yes,  sir. 

Mr.  Jensen:  I  don't  believe  I  have  any  further 
questions,  your  Honor. 

Mr.  Neblett:  I  don't  think  we  have  any  redirect, 
your  Honor. 

The  Court:     Step  down. 

(Witness  excused.) 

The  Court :    Call  your  next  witness. 
Mr.  Neblett:     Eugene  Rayson.  [288] 
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EUGENE  Rx\YSON 

one  of  the  defendants  herein,  called  as  a  witness 
by  and  on  behalf  of  the  defendants,  having  been 
first  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Clerk:  AVill  you  take  the  stand  and  state 
your  name,  please? 

The  Witness:     Eugene  Rayson. 

Direct  Examination 

Q.  (By  Mr.  Neblett) :  Mr.  Rayson,  you  are  one 
of  the  defendants  in  this  action  now  pending  before 
this  court?  A.     I  am. 

Q.     Where  do  you  live  now^? 

A.     624  East  97th  Street. 

Q.  Have  you  been  living  there  for  a  year  or 
more?  A.     Yes,  sir. 

Q.     Do  you  know  Norman  Fletcher? 

A.     I  do. 

Q.    How  long  have  you  known  Norman  Fletcher  ? 

A.     Oh,  a  little  over  a  year. 

Q.     How  did  you  meet  him? 

A.  I  met  him  by  his  wife,  which  I  thought  to 
be  his  wife. 

Q.  Were  you  introduced  to  him  by  the  woman 
that  you  thought  was  his  wife?  [289] 

A.     Not  formally. 

Q.    Did  she  tell  you  who  he  was?  A.    Yes. 

Q.    Was  he  there? 

A.     I  beg  your  pardon? 

Q.    Was  Fletcher  there  at  the  tune? 

A.    Yes,  he  was  there. 
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Q.  Did  you  see  Fletcher  on  the  13th  of  Sep- 
tember? A.     No. 

Q.  TTow  long  have  you  known  the  defendant 
Ollie  Kelley? 

A.  Oh,  about  a  year  and  a  half,  almost  two 
years. 

Q.     How  did  you  get  in  contact  with  him? 

A.  I  used  to  go  down  to  the  cafe  and  eat  there, 
and  I  used  to  carry  my  cleaning  over  to  his  shop 
across  the  street. 

Q.  Did  you  carry  cleaning  to  the  La  Jolla  Clean- 
ers ?  A.    Yes. 

Q.     And  Avere  you  a  patron  of  the  cafe,  too? 

A.     That's  right. 

Q.  How  often  were  you  accustomed  to  go  in  the 
cafe,  say  in  a  month?  A.     Every  night. 

Q.     Every  night?  A.     Every  night. 

Q.     Used  to  go  there  and  eat? 

A.     Yes.  [290] 

Q.  And  you  ran  into  Kelley  that  way,  is  that 
how  you  met  him?  A.    Yes. 

Q.     And  at  the  cleaning  shop,  too? 

A.    Yes,  sir. 

Q.    You  first  met  him  in  the  cafe,  is  that  right? 

A.     That's  right. 

Q.     Do  you  know  Officer  Farrington? 

A.    Yes,  sir. 

Q.    When  did  you  meet  him? 

A.     March  this  year. 

Q.     In  March  of  this  year? 

A.     That's  right. 
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Q.    Do  you  know  Officer  Landry?  A.    Yes. 

Q.     How  long  have  you  known  him'? 

A.     The  same  time. 

Q.     March  of  this  year? 

A.     That's  right. 

Q.  Did  you  ever  have  any  conversation,  tele- 
phone or  otherwise,  with  Ollie  W.  Kelley,  your  co- 
defendant  in  this  case,  relating  to  narcotics? 

A.     No. 

Q.  Has  the  subject  ever  been  mentioned  between 
you  and  Kelley  in  any  way?  [291]  A.     No. 

Q.     The  subject  of  narcotics? 

A.    No. 

Q.     You  never  had  any  talks  with  him? 

A.    No,  sir. 

Q.  Did  Kelley  call  you  and  give  you  that  num- 
ber that  has  been  testified  to  here,  the  number 
which  is  said  to  be  Mr.  Richards'  number? 

A.     No,  sir. 

Q.  You  remember  that  in  the  testimony  of  Mr. 
Richards  and  Mr.  Fletcher,  do  you  not? 

A.     Yes,  sir. 

Q.  Did  Kelley  ever  talk  to  you  about  Fletcher 
or  give  you  any  information  at  all  about  Fletcher? 

A.    No,  sir. 

Q.  You  did  meet  Fletcher,  did  you  not,  on  or 
about  the  14th  of  September  this  year? 

A.     Yes,  sir. 

Q.  What  were  the  circumstances  ?  Tell  us  about 
that  meeting. 

A.     You  mean  tell  you  what  the  meeting  was  for  ? 
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Q.  Yes.  Did  you  lia\('  some  eoiiversation  with 
Fletcher  a))out  i\w  meeting  before  you  met  witli 
him?  A.     Yes,  sir. 

Q.     AAHiere  was  this  conversation  held?  [292] 

A.     He  called  me  in  the  recreation  shoj). 

Mr.  Jensen:  I  am  going  to  object  to  this,  your 
Honor,  unless  w^e  haA-e  a  time  and  })lace  and  cir- 
cumstances. 

The  Court:  He  is  trying  to  lay  the  foundation. 
You  have  got  to  start  somewhere.  Was  this  on  the 
13th  or  14th? 

The  Witness:    This  was  on  the  14th. 

The  Court:     What  time  of  the  day  was  it? 

Q.  (By  Mr.  Nel^lett)  :  You  had  what  you  call 
a  smoke  shop,  didn't  you?  A.    Yes. 

Q.     Where  was  this  located? 

A.    3326  South  Main. 

Q.  Did  Fletcher  ever  come  into  that  smoke 
shop?  A.    Yes,  sir. 

Q.  When  w^as  the  first  time  he  ever  was  in  there 
that  you  recall? 

A.     I  don't  know.  Around  the  last  of  June. 

Q.    Did  he  come  in  there  more  than  once? 

A.    Yes,  sir. 

Q.     Quite  often?  A.     Yes,  sir. 

Q.    Was  he  one  of  your  customers? 

A.  Well,  he  used  to  come  there  and  play 
dominoes  and  cards,  like  we  all  do. 

Q.  And  buy  smokes,  or  whatever  you  sold  in 
this  place?   [293] 

A.     Sold  soft  drinks  and  sandwiches. 
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Q.     Tobacco,  cigarettes,  cigars? 

A.    Yes,  sir. 

Q.  You  say  you  saw  Fletcher  on  the  14th  of 
September?  A.     That's  right. 

Q.  Prior  to  the  14th  of  September,  had  you  had 
a  discussion  with  Fletcher? 

A.     A  discussion? 

Q.  Yes.  Did  you  have  a  talk  mth  him  prior  to 
the  14th?  A.     Yes,  sir. 

Q.     Where  was  that  talk  held? 

A.     At  3326  South  Main. 

Q.     That  is  what  we  call  the  smoke  shop,  is  it? 

A.     That's  right. 

The  Court:     How  much  prior  to  the  14th? 

Mr.  Neblett:     I  will  ask  him,  your  Honor. 

Q.     How  long  before  the  14th  was  that  ? 

A.     Oh,  about  12  days. 

Q.  Was  there  anyone  else  present  when  you 
were  talking  to  him? 

A.     No,  because  he  asked  me  to  come  outside. 

Q.  You  said  you  saw  him  in  the  smoke  shop. 
Was  that  in  front  of  the  smoke  shop  ? 

A.  I  was  on  the  inside  when  he  came,  and  he 
told  me  to  [294]  come  on  the  outside,  he  wanted 
to  speak  with  me  a  minute. 

Q.     Did  he  drive  up  in  a  car  and  call  you  out? 

A.     Yes,  he  drove  up  in  his  car. 

Q.    And  called  you  out?  A.    Yes. 

Q.  Did  he  walk  in  the  shop  and  ask  you  to  come 
out?  A.     Yes,  sir. 

Q.     What  did  Fletcher  say  to  you  at  this  time? 
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Wait  a  minute.  Was  there  anyone  else  present  when 

lie  was  talking  to  yon  except  you  and  Fletcher? 

A.     No. 

Q.  Tell  us  what  happened  at  that  conversation? 
What  was  said  by  him  and  by  you? 

A.  Well,  he  told  me  that  he  was  in  a  little  tight 
and  told  me  that  he  went  out  the  night  before  to 
a  black-jack  game  and  he  got  broke  and  had  pawned 
his  pen  and  ring  to  some  fellows  that  he  didn't  want 
to  have  them,  and  he  asked  me  if  I  would  let  him 
have  $50  to  get  them  out,  that  he  had  all  the  money 
but  the  $50  to  get  the  ring,  and  he  would  give  it 
back  to  me  in  about  eight  or  nine  days. 

I  told  him  I  didji't  have  it  with  me.  I  told  him 
I  had  my  car  j^ayment  money  at  home  and  I  would 
let  him  have  it  if  he  would  have  it  back  by  the  15th, 
because  that  is  when  my  car  payment  was  due. 

Q.     You  were  buying  a  car  on  payments?  [295] 

A.     Yes,  sir. 

Q.    What  were  your  payments  a  month? 

A.    $84.53. 

Mr.  Jensen:     I  object  to  this. 

Q.  (By  Mr.  Neblett)  :  You  told  Fletcher  you 
were  buying  this  car  on  payments? 

Mr.  Jensen:  I  object  to  this  as  being  leading.  Let 
the  witness  state  what  the  conversation  Avas. 

The  Court:    Well,  I  think  it  is  leading. 

Q.  (By  Mr.  Neblett):  Did  you  have  a  dis- 
cussion with  Fletcher  about  your  car  payment? 

A.  That  was  the  only  discussion  we  had.  I  told 
him  I  had  the  money  to  make  my  car  payment  due 
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on  the  15tli,  and  he  told  me  he  would  give  it  back 

to  me  before  my  car  payment  was  due. 

Q.     When  did  you  next  hear  from  html 

A.     I  heard  from  him  on  the  14th. 

Q.    Did  he  call  you  or  did  you  call  him? 

A.    He  called  me. 

Q.    Do  you  know  where  he  was  when  he  called 
you? 

A.     No,  I  don't  know  where  he  was. 

Mr.  Jensen:    Object  to  that. 

Q.    (By  Mr.  Neblett) :    Did  he  say  where  he  was 
when  he  called  you? 

Mr.  Jensen:     I  object  to  that.  I  understand  the 
witness  [296]  to  say  he  called  Fletcher. 

The  Witness:    No. 

Mr.  Neblett:     No. 

Mr.  Jensen:     Then  I  am  mistaken.  I  am  sorry. 
Could  I  have  the  prior  answer? 
(Answer  read.) 

Mr.  Jensen:    I  am  sorry.  I  misunderstood. 

Q.    (By  Mr.  Neblett)  :    Speak  up  a  little  bit,  will 
you,  Mr.  Rayson?  A.     Okay. 

Q.    Do  you  remember  what  time  of  the  day  it 
was  when  he  called  you? 

A.    On  the  day  of  the  14th? 

Q.    Yes. 

A.     It  was  around  4:00  o'clock. 

The  Court:    In  the  afternoon? 

The  Witness:    In  the  afternoon. 

Q.    (By  Mr.   Neblett)  :    What  did  he  say? 

A.    He  called  and  he  said,  "Hello." 
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And  I  said,  "Hello." 

Then  he  said,  "You  know  who  this  is?" 

I  said,  "No.  Who  is  it?" 

He  said,  "It's  Norman." 

Then  I  said,  "Man,  I'm  sure  glad  you  called,  be- 
cause tomorrow  is  the  day  for  me  to  pay  my  car 
note."  [297] 

He  said,  "Okay.  I'm  ready." 

I  said,  "Where  are  you?" 

He  said,  ''I'm  on  56th  Street." 

I  said,  "I'm  going  home  now.  I  will  meet  you  at 
5(3th  and  Broadway." 

He  said,  ''Okay." 

Then  I  drove  from  Jefferson  and  Main  to  56th 
and  Broadway,  turned  to  my  right.  He  wasn't 
there 

Q.  Just  a  minute  until  I  cover  that  with  a  ques- 
tion. You  told  us  all  the  telephone  conversation 
now  that  you  had  with  him  befDre  you  said  that 
you  would  meet  him  at  56th  and  Broadway? 

A.     That's  right. 

Q.    You  told  him  you  were  going  home? 

A.     That's  right. 

Q.    Where  did  you  live? 

A.    I  lived  at  97th  Street. 

Q.     97th  and  what? 

A.     97th  Street,  east  of  Avalon. 

Q.  Did  you  say  you  would  meet  him  on  the 
way  home  at  56th  and  Broadway? 

A.  Yes.  I  told  him  I  was  going  home  and  I 
asked  him  where  was  he,  and  he  said  he  was  on 
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56th  Street,  and  I  said  meet  m.e  at  56tli  and  Broad- 
way, because  that  was  on  jny  way  home. 

Q.  What  did  you  do  then  after  you  talked  to 
hun?  [298] 

A.  Then  I  left  to  meet  him  there  at  56th  and 
Broadway. 

Q.     You  left  and  drove  to  Bi'oadway  and  56th? 

A.    Yes. 

Q.     What  did  you  do  then? 

A.  When  I  got  lo  56th  and  Broadway,  I  turned 
to  my  right  and  he  wasn't  there.  So  then  I  turned 
around  in  the  middle  of  the  block  and  came  back 
to  the  corner,  and  ^\hen  I  was  almost  to  the  corner, 
then  he  turned  the  corner  coming  from  t]ie  south, 
and  he  turned  the  corner  to  the  left  and  he  stopped, 
and  I  got  out  of  my  car  and  walked  over  to  his 
car. 

Then  I  asked  him,  ''How's  everything?" 

He  said,  "Oh,  they  treat  me  pretty  rough,"  and 
then  he  gave  me  my  money  and  I  got  in  my  car 
and  went  home. 

The  Court:    Hov/  much  money  did  he  give  you? 

The  Witness :    $50  he  borrowed  from  me. 

Q.     (By  Mr.  Neblett)  :    Did  you  get  in  his  car? 

A.    No. 

Q.      Just  walked  up  to  the 

A.     Just  walked  up  to  the  driver's  side. 
He  had  the  window  open  or  the  door  open? 
A.     The  windows  were  down. 
Q.     The  windows  were  down?  A.     Yes. 
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Q.  Did  you  have  any  conversation  with  liim  at 
that  time? 

A.  No,  only  just,  "How  are  you,"  and  "How  is 
everything?"  [299]  He  said,  "They  are  treating  me 
pretty  rough."  Tliat's  all. 

Q.  Have  you  seen  him  i'rom  that  date  to  this 
until  we  came  to  court?  Have  you  seen  Fletcher 
since  then?  A.     No. 

Q.     That  is  the  last  time  you  saw  him? 

A.     That's  right. 

Q.  Until,  of  course,  we  got  in  court  here  and 
you  saw  him?  A.     Until  yesterday. 

Q.  You  have  already  testified,  as  I  understand 
it,  that  Mr.  Kelley  did  not  give  you  any  nunil^er 
and  particularly  didn't  give  you  Pleasant  1-G408, 
is  that  right?  A.     That's  right. 

Q.  Did  you  ever  at  any  time  call  Pleasant  1- 
6408?  A.     No. 

Q.     Did  you  ever  at  any  time  call  Fletcher? 

A.     No. 

Q.     On  the  telephone  at  any  i^lace? 

A.    No. 

Q.  The  only  telephone  conversation  you  had, 
then,  I  understand  you,  is  the  one  you  had  with 
him  on  the  14th  of  September  when  he  called  you 
and  you  made  an  arrangement  to  meet  him  at  56th 
and  Broadway,  is  that  right? 

A.     That's  right.  [300] 

Q.  You  have  no  other  telephone  calls  at  all  that 
you  had?  A.    No. 

Q.     At    this    conversation    that    you    had    with 
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Fletcher  when  he  called  you  at  the   smoke   shoj), 

was   anything  said   about  narcotics?  A.     No. 

Mr.  Jensen:  I  object.  Is  there  any  evidence  in 
the  record  of  a  telephone  conversation  at  the  smoke 
shoj)  ? 

Mr.  Neblett:    His  testimony. 

Mr.  Jensen:    No.  He  has  talked  about  in  x^erson. 

The  Court:  No.  It  was  in  person  at  the  smoke 
shoj). 

Mr.  Neblett:  If  I  haven't  asked  him  that,  I  wiU 
ask  him. 

Q.  When  you  said  a  while  ago  that  Fletcher 
called  you  in  the  afternoon  of  the  14th  of  Septem- 
ber, he  called  you  at  the  smoke  shop,  did  he  not? 

A.     That's  right. 

Mr.  Jensen:    All  right. 

Mr.  Neblett:  That's  what  I  understood  him  to 
say. 

The  Court:    All  right. 

Q.  (By  Mr.  Neblett):  That  is  when  the  ar- 
rangement was  made  to  meet  him  at  56th  and 
Broadway?  A.     That's  right. 

Q.  When  you  left  the  meeting  with  Fletcher  at 
56th  and  [301]  Broadway,  where  did  you  go? 

A.    I  went  home. 

Q.     Where  is  home  again? 

A.     624  East  97th  Street. 

Q.  Do  you  have  a  housekeeper  or  somebody  that 
lives  there  with  you?  A.     Yes,  sir. 

Q.    Who  is  that?  A.     Larue  Williams. 

Q.    Was  she  there  that  night?  A.     Yes. 
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Q.    Did  you  eat  dinner  at  home? 

A.    Yes,  sir. 

Q.     Did  she  cook  for  you?  A.     Yes,  sir. 

Q.  Where  did  you  go  that  evening  after  you 
got  home? 

A.  I  stayed  home  that  niglit.  I  did  not  go  any- 
Avhere. 

Q.     Did  you  go  out  at  all?  A.     No. 

Q.    What  time  did  you  ari'ive  home? 

A.     I  got  home  between  4:30  and  5:00. 

Q.     That  is  after  you  left  56th  and  Broadway? 

A.     That's  right. 

Q.     Did  you  stay  there  all  night? 

A.     That's  right.   [302] 

Q.     What  do  you  have  there?  A  house? 

A.    Yes,  sir. 

Q.     How  long  have  you  had  this  house? 

A.     November  last  year. 

The  Court:    May  I  ask  a  question? 

Mr.  Neblett:     Yes,  your  Honor. 

The  Court:  You  got  this  $50  from  Fletcher  on 
the  afternoon  of  the  14th? 

The  Witness:    Yes,  sir. 

The  Court:  When  did  you  make  your  car  pay- 
ment? 

The  Witness:    I  made  it  the  next  morning. 

The  Court:    Where  did  you  make  it? 

The  Witness:    At  the  Bank  of  America. 

The  Court:    Whereabouts? 

The  Witness:     On  110th  and  Main. 

The   Court:     I   would   like   to   have   it   verified 
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whether  or  not  he  made  that.  Have  you  got  any 

evidence  here? 

Mr.  Neblett :  We  have  it  here,  your  Honor.  Your 
Honor  i)lease,  pardon  me.  I  put  it  in  the  file  here 
myself,  the  car  payment  book,  but  I  can't  find  it 
right  now,  but  we  will  get  it  if  you  give  us  a  min- 
ute. 

The  Court:  Maybe  you  can  find  it  w^hile  the  gov- 
ermnent  is  cross  examining,  if  you  are  through  with 
this  witness.  Have  you  any  other  questions  ? 

Mr.  Neblett:  I  was  going  to  ask  him  one  ques- 
tion. [303] 

Q.  Where  was  the  car  financed?  With  the  Bank 
of  America?  A.     Yes,  sir. 

Q.  And  you  made  that  payment  at — do  you  re- 
member the  branch?  A.     110th  and  Main. 

Mr.  Neblett:  We  will  find  it,  your  Honor,  but 
he  can  go  ahead  with  his  cross  examination. 

Cross  Examination 

Q.  (By  Mr.  Neblett)  :  Mr.  Rayson,  how  long 
have  you  lived  at  624  East  97th  Street? 

A.     Since  November  last  year. 

Q.     November  of  1954?  A.     That's  right. 

Q.  Did  you  say  you  have  a  housekeeper  down 
there?  A.     Yes. 

Q.    What  is  her  name  ?  A.    Larue  Williams. 

Q.    Larue  Wilhams?  A.     Yes. 

Q.     Does  she  prepare  your  meals  do^vn  there? 

A.    Yes,  sir. 

Q.     I  thought  you  testified  a  httle  earlier  that 
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you  had  dinner  most  every  evening  at  Mr.  Kelley's 

cafe  on  East  [304]  Sixth  Street. 

A.  No.  That  was  when  I  first  met  him.  He  asked 
nie  that. 

Q.    AVhen  did  you  give  up  that  practice? 

A.     August  of  1954. 

Q.  After  that  you  didn't  eat  there  any  more  ex- 
cept occasionally?  A.     Not  regularly. 

Q.     Not  regularly.  Now,  let  me  ask  you 

Mr.  Neblett:  Your  Honor,  may  one  of  us  be  ex- 
cused to  call  my  secretary  to  see  where  I  put  this 
payment  book? 

The  Court:    All  right. 

Mr.  Jensen:    May  I  continue? 

The  Court:    Go  ahead. 

Q.  (By  Mr.  Jensen)  :  Did  you  see  Mr.  Fletcher 
during  the  month  of  August  1954? 

A.  The  month  of  August?  Well,  if  I  did,  it  was 
the  last  two  or  three  days  in  August. 

Q.  Is  that  the  occasion  of  his  talking  to  you 
about  a  loan?  A.     That's  right. 

Q.  Other  than  that  occasion,  did  you  see  him  at 
all  during  the  month  of  August?  A.    No. 

Q.     Did  you  talk  to  him  on  the  telephone?  [305] 

A.    No. 

Q.  Do  you  ever  recall  an  occasion  when  he  was 
driving  down  the  road  in  August  or  thereabouts 
when  you  waved  to  him  and  he  waved  to  you?  You 
were  on  the  street? 

A.  That  was  at  56th  and  Long  Beach.  I  remem- 
ber seeing  him  passing  the  street. 
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Q.  You  do  remember  that.  Will  you  &  the  time 
of  that? 

A.  I  don't  know.  That  was  before  he  asked  me 
about  the  loan. 

Q.     That  was  before  the  loan?  A.    Yes. 

Q.     Could  it  have  been  in  August? 

A.    Possibly. 

Q.  Prior  to  that  had  you  seen  him  in  July  or 
June  or  May  1955?  A.     No. 

Q.  All  right.  Now,  what  time  of  day  was  it 
when  he  spoke  to  you  about  borrowing  some  money  ? 

A.     It  was  around  5:00  o'clock  that  afternoon. 

Q.  That,  you  said,  was  about  12  days  prior  to 
September  14th.  A  moment  ago  I  think  you  stated 
it  might  have  been  in  the  latter  X3art  of  August. 

A.    Yes. 

Q.  The  last  part  of  August  or  first  part  of  Sep- 
tember. [306]  A.     That's  right. 

Q.     Is  that  the  time  of  that  conversation? 

A.  It  must  have  been  the  last  part  of  August, 
because  it  was  before  Labor  Lay. 

Q.  Did  you  see  him  or  talk  to  him  again  between 
that  date  and  the  afternoon  of  September  14th 
when  he  paid  this  money  back  to  you?  Did  you 
either  see  him  or  talk  to  him  by  phone? 

A.     What  date  now? 

Q.  From  the  time  he  borrowed  the  money  until 
the  day  he  paid  it  back. 

A.  I  didn't  see  him  from  the  time  he  borrowed 
it  until  he  paid  it  back. 

Q.     Did  you  have  any  telephone  conversations  in 
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that  interval  between  when  he  borrowed  the  money? 

A.    No. 

Q.     And  the  time  he  paid  it  back? 

A.    No. 

Q.  Other  than  the  one  where  you  set  up  the 
meeting  for  the  payment  of  it  back? 

A.  I  don't  understand  what  you  mean  by  setting 
up  a  meeting. 

Q.  I  will  rephrase  the  question.  Prior  to  his 
paying  the  money  back,  you  had  a  telephone  con- 
versation with  him,  did  you  not?  [307] 

A.     Before  he  paid  the  money? 

Q.     Yes.  A.     Yes,  on  the  14th. 

Q.  You  have  testified,  as  I  recall,  that  that  tele- 
l)hone  conversation  occurred  at  ai^x^^'^^iiii^t^ly  ^^00 
I).ni.  in  the  afternoon  on  September  14th. 

A.     Around  4:00,  yes,  between  4:00  and  4:30. 

Q.  You  later  testified  you  got  home  between 
4:30  and  5:00.  A.     That's  right. 

Q.  Other  than  that  telephone  conversation,  have 
you  had  any  other  telephone  conversations  with  Mr. 
Fletcher  since  August  of  this  year? 

A.    No. 

Q.  You  didn't  call  him  at  10:00  o'clock  in  the 
morning  on  September  14th?  A.     No. 

Q.  You  didn't  call  him  around  noon  of  Septem- 
ber 14th?  A.     No. 

Q.  You  didn't  call  him  later  around  6:30  on 
September  14th?  A.    No. 

Q.  Did  you  meet  him  on  Hoover  and  58th 
Street?  A.     No. 
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Q.  Let  me  finish  the  question.  On  September 
14th  in  [308]  the  forenoon,  some  time  prior  to 
noon  ?  A.     No. 

Q.    You  did  not?  A.    No. 

Q.    What  kind  of  car  do  you  own? 

A.    It  is  a  green  Mercury  Montclair. 

Q.    1955  Montclair  model? 

A.     That's  right. 

Q.     Were  you  driving  it  on  the  14th? 

A.    Yes,  sir. 

Q.    You  had  it  in  your  possession  all  that  day? 

A.    Yes,  sir. 

Q.    Didn't  loan  it  to  anybody?  A.    No. 

Q.  It  was  never  missing  at  any  time  during  the 
day  so  far  as  you  know? 

A.     So  far  as  I  know,  no. 

Q.  Did  you  have  a  meeting  with  Mr.  Fletcher 
at  approximately  1:00  or  1:30  in  the  afternoon  on 
Main  Street  or  in  the  vicinity  of  Main  Street  and 
57th?  A.     When? 

Q.  On  September  14th  at  about  1:30  p.m.  in 
the  afternoon?  A.    No. 

Q.  Did  you  have  a  meeting  with  him  at  any  time 
around  [309]  that  hour? 

A.  The  only  meeting  I  had  was  the  one  I  told 
you  about  between  4:00  and  4:30. 

Q.  You  have  testified,  I  believe,  you  did  not 
call  him  at  6:30  p.m.  on  September  14th? 

A.    I  did  not. 

Q.     Now,   Mr.   Rayson,   do  you  fix  the   date   of 
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September  14tli  in  your  mind  because  it  was  ijrior 

to  your  car  payment  becoming  due? 

A.     That's  right. 

Q.  What  did  you  make  this  i^ayment  with,  cash, 
check,  or  otherwise.^  A.     Cash. 

Q.  Do  you  recall  the  denomination  of  the  bills, 
what  they  were? 

A.     $84.53.  I  don't  remember  the  bills. 

Q.  Do  you  recall  what  kind  of  money  it  was  that 
Fletcher  gave  you  at  4:00  p.m.'? 

A.     He  gave  me  $50. 

Q.  Do  you  recall  what  money?  I'm  sorry.  Was 
it  all  in  bills?  A.    Yes. 

Q.     Several  bills? 

A.  Well,  I  can't  remember  if  there  were  tens  or 
fives. 

Q.    But  there  were  several  of  them?  [310] 

A.  It  amounted  to  $50.  There  possibly  could 
have  been  a  ten  and  a  twenty.  I  know  he  gave  me 
$50. 

Q.  Have  you  ever  had  any  conversations  with 
Mr.  Farrington?  A.     Have  I? 

Q.    Yes. 

A.     None  other  than  when  they  arrested  me. 

Q.  You  don't  recall  you  ever  talked  to  him  on 
any  other  occasion? 

A.  When  they  arrested  me,  that  is  the  only 
time. 

Mr.  Neblett:  If  your  Honor  will  excuse  me  just 
a  minute,   we  have   located  the  missing  payment 
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book.   My   secretary   will   have   it   here   in   a   few 

moments. 

Q.  (By  Mr.  Jensen)  :  This  smoke  house  where 
you  do  business — is  that  what  you  call  it? 

A.     Recreation  center. 

Q.  Recreation  center.  Where  was  that  again, 
please?  A.    3326  South  Main  Street. 

Q.     3326  South  Spring? 

A.     M-a-i-n,  Main  Street. 

Q.  South  Main.  My  ears  are  playing  tricks  on 
me.  I'm  sorry.  When  did  you  go  to  work?  When 
did  you  first  arrive  at  that  location  on  the  14th, 
do  you  recall?  A.     The  time  of  day? 

Q.  Yes,  what  time  of  day  did  you  first  get 
there?  [311] 

A.     I  got  there  about  12:00  o'clock. 

Q.    Where  had  you  been  prior  to  that  tune? 

A.    Home. 

Q.  Is  it  correct,  then,  that  you  left  home  some 
time  just  before  noon  and  drove  directly  to  this 
place  at  3326  Main?  A.     That's  right. 

Q.  Did  you  remain  there  until  you  received  this 
telephone  call  from  Fletcher  a  little  prior  to  4:00 
p.m.?  A.    Well,  I  was  in  and  out. 

Q.  When  you  left,  did  you  leave  on  foot  or  did 
3^ou  move  your  car? 

A.     I  did  not  move  my  car,  no. 

Q.  In  other  words,  you  left  your  car  there  from 
when  you  arrived  at  12:00  until  you  left  to  meet 
Mr.  Fletcher  at  56th  and  Broadway,  is  that  right? 

A.    That's  right. 
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Q.     You  left  your  car  there  all  that  time? 

A.  No.  My  car  wasn't  parked  in  front  of  the 
place. 

Q.  Wherever  you  put  youi*  car,  it  was  there 
from  12:00  to  4:00  p.m.,  is  that  right? 

A.  No,  that  is  not  right.  Let  me  tell  you  what 
happened.  I  stoj^ped  off  to  get  a  wash. 

Q.     What  time  was  that? 

A.     On  my  way  up  there  to  the  shop.  [312] 

Q.    You  mean  in  the  morning? 

A.  Around  noon  time,  and  I  left  it  to  get  it 
washed,  and  I  went  back  to  get  it  and  drove  it  in 
front  of  the  place. 

Q.  AVhat  time  was  it  you  left  it  off  to  be 
washed  ? 

A.     On  my  way  up  to  the  smoke  shop. 

Q.    Would  that  be  around  noon? 

A.     That's  right. 

Q.     What  time  did  you  pick  it  up? 

A.     Oh,  about  3:00  o'clock,  2:00  or  3:00  o'clock. 

Q.  When  you  picked  it  up  at  3 :00  o'clock,  where 
did  you  take  it?  A.    In  front  of  the  place. 

Q.    In  front  of  the  recreation  hall? 

A.     That's  right. 

Q.  Then  some  time  prior  to  4:00  o'clock,  you 
got  ill  your  car  and  drove  down  to  56th  and  Broad- 
way, and  from  there  you  drove  on  home,  is  that 
correct?  A.     That  is  correct. 

Q.     You  were  driving  the  same  car? 

A.     That's  right. 
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Q.  Did  your  car  stay  at  your  house  all  that 
evening  ?  A.     Sure. 

Q.     Didn't  loan  it  to  anybody  *?  A.     No. 

Mr.  Jensen:  I  don't  believe  I  have  any  further 
questions.  [313] 

Mr.  Neblett:  I  don't  believe  we  have  any  re- 
direct. 

The  Court:    You  may  step  down. 

(Witness  excused.) 

The  Court :    Do  you  have  any  other  testimony  ? 

Mr.  Neblett:     No,  your  Honor. 

The  Court:     Except  this  book? 

Mr.  Jensen:  I  will  agree  counsel  can  put  the 
witness  back  on  the  stand  for  the  purpose  of  identi- 
fying the  exhibit. 

The  Court:  If  you  have  the  car  payment  book 
here,  I  suppose  that's  pretty  good  evidence  a  pay- 
ment was  made.  Do  you  have  any  other  testimony? 

Mr.  Jensen:    Have  the  defendants  rested? 

The  Court:    Yes,  they  have  rested. 

Mr.  Jensen:  I  would  like  to  call  Sergeant 
Landry. 

The  Court:    All  right.  Sergeant. 
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called  as  a  witness  by  and  on  bciialL'  oi'  the  govern- 
ment in  rebuttal,  having  ))een  first  duly  sworn,  was 
examined  and  testified  as  follows: 

The  Clerk:  Take  the  stand  and  state  your  name, 
please. 

The  Witness:    Algy  F.  Landry.  A-l-g-y.  [314] 

Direct  Examination 

Q.  (By  Mr.  Jensen)  :  Will  you  state  your  full 
name?  A.     Algy  F.  Landry. 

Q.    What  is  your  occupation,  Mr.  Landry? 

A.  I  am  Deputy  Sheriff  assigned  to  the  Sheriff's 
Narcotics  Squad,  Los  Angeles  County. 

Q.  How  long  have  you  been  employed  by  the 
Sheriff  of  Los  Angeles  County? 

A.     Approximately  nine  years. 

Q.  Are  you  acquainted  with  the  defendant  Ray- 
son?  A.     Yes,  sir,  I  am. 

Q.  What  is  the  date  of  the  first  time  that  you 
recall  having  seen  him? 

A.     Having  met  him  was  on  March  10,  1955. 

Q.  Other  than  meeting  hmi,  had  you  seen  him 
before  and  known  him?  A.     Yes,  sir,  I  had. 

Q.     For  how  long  a  period  of  time? 

A.    A  short  time  prior  to  that  date. 

Q.  I  call  your  attention  to  September  14,  1955. 
i  will  ask  you  whether  or  not  you  saw  the  defend- 
ant Rayson  on  that  date. 

A.     Yes,  sir,  I  did. 

Q.  Would  you  state  what  time  of  day  it  was 
that  you  [315]  first  saw  him? 
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A.  I  first  saw  Mr.  Rayson  at  approximately 
10:25  a.m.  on  the  morning  of  September  14,  1955. 

Q.    And  where  ? 

A.  As  he  came  out  of  his  location,  624  East  97th 
Street. 

The  Court:    What  do  you  mean  by  location? 

The  Witness:    His  house  at  that  location. 

The  Court:     His  house? 

The  Witness:     Yes. 

Q.  (By  Mr.  Jensen) :  How  far  away  were  you 
at  that  time? 

Mr.  Neblett:  If  your  Honor  please,  we  object 
to  this  on  the  ground  it  is  not  proper  redirect  ex- 
amination. 

Mr.  Jensen:     This  is  rebuttal,  your  Honor. 

The  Court:  Not  only  that,  but  I  suggested  that 
they  do  not  call  these  witnesses  when  they  were 
presenting  their  main  case  because  I  thought  maybe 
it  would  be  cmnulative.  You  can  go  ahead.  I  will 
overrule  the  objection. 

Q.  (By  Mr.  Jensen) :  You  saw  him  at  624  East 
97th  Street,  is  that  your  answer?  A.    Yes,  sir. 

Q.  How  far  away  were  you  at  the  time  you  saw 
him? 

A.  Approximately  a  half  block  east  on  97th 
Street. 

Q.  Were  you  in  the  company  of  anyone  else  at 
that  time?  A.     I  was  by  myself.  [316] 

Q.  AVhat  did  you  do  after  you  first  saw  him? 
What  happened? 

A.     I   observed   Mr.   Rayson   come   out   of   that 
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house  at  that  location,  enter  a  1955  Mercury,  green 
in  color,  and  he  backed  out  of  the  driveway.  This 
car  was,  incidentally,  in  the  driveway.  Backed  out 
of  tlie  driveway  and  i)roceeded  north  on 

Q.     Not  too  much  detail.  Did  you  follow  hun? 

A.    Yes,  sir. 

Q.    And  how  far  did  you  follow  him  .^  Did  you 
ever  observe  him  stop'^ 

A.     No,  sir,  except  for  trafHc  signals. 

Q.     Did  you  ever  see  him  ahght  from  his  ve- 
hicle? A.     No,  sir,  I  did  not. 

Q.     For   what  period   would   you   say   you   fol- 
lowed him? 

A.     I   followed   him   approximately   15   minutes 
and  then  I  lost  him. 

Q.     Where  were  you  at  the  time  that  you  lost 
him? 

A.     I   lost  him  near  Budlong  and   Slauson,   in 
that  vicinity. 

Q.     That  would  be,  then,  at  apx)roximately  what 
time  ? 

A.     I  lost  him  approximately  10  minutes  to  11 :00. 

Q.     A.m.?  A.     In  the  morning,  a.m. 

Q.     Did  you  have  the  occasion  to  see  the  defend- 
ant [317]  Rayson  again  that  day? 

A.     Yes,  sir,  I  did. 

Q.    When  was  that? 

A.     That  was  approxmiately  11:00  a.m.,  10  min- 
utes later,  I  observed  Mr.  Rayson. 

Q.     Where  was  he  at  the  time  that  you  observed 
him  on  that  occasion? 
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A.  He  was  sitting  in  Mr.  Fletcher's  car  at  that 
time. 

Q.    Where? 

A.  The  car  was  facing  east  on  57th  Street,  which 
would  be  on  the  south  side  of  the  street,  in  between 
Hoover  and  Broadway. 

Q.  How  far  were  you  away  from  the  defendant 
Rayson  on  that  occasion"? 

A.  I  was  just  across  Hoover,  approximately  a 
half  block. 

Q.  Did  you  have  any  difficulty  seeing  him  at 
that  time? 

A.    No,  sir.  I  used  visual  aids,  binoculars. 

Q.     What  power  were  those  binoculars'? 

A.  They  were  8  by  35  power,  or  whatever  that 
means. 

Q.  Have  you  an  estimate  in  feet  as  to  the  dis- 
tance you  were  away  from  him  at  that  time  ? 

A.  I  would  say  approximately — I  would  say  100 
yards  or  approximately  300,  400  feet.  [318] 

Q.  Did  you  keej)  him  mider  observation  for 
some  time? 

A.     For  a  short  time  after  he  re-entered  his  car. 

Q.    How  long  in  total  time? 

A.  Aj)proximately  two  minutes  after  he  re-en- 
tered his  car  and  started  up. 

Q.  I  think  you  misunderstand  me.  From  when 
you  first  saw  him  on  57th  just  off  Hoover  until  you 
last  saw  him,  what  was  the  lapse  of  time? 

A.     I  would  say  approximately  five  minutes. 

Q.     Did  he  leave  that  vicinity  in  his  vehicle? 
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A.     Yes,  sir,  lie  did. 

Q.     Did  you  attempt  to  follow  him? 

A.     Yes,  sir,  I  did. 

Q.     Did  you  in  fact  follow  him  for  a  ways? 

A.     I  followed  him  a  short  ways,  sir. 

Q.  Would  you  tell  us  approximately  how  long' 
you  followed  him  on  that  occasion.^ 

A.  After  he  left  this  location,  Mr.  Rayson  x^ro- 
ceeded  east  on  57th  Street,  made  a  right  turn  on  to 
Hoover,  proceeded  to  Slauson,  made  a  right  turn  on 
Slauson  going — that  would  be  west  on  Slauson,  and 
made  a  left  turn,  I  iDclieve  it  was,  at  Broadway,  at 
which  time  I  was  approxunately  one  block  behind 
him,  and  I  missed  the  signal,  and  that  is  the  last 
time  I  saw  Mr.  Rayson.  He  had  turned  into  Broad- 
way and  was  going  south  on  Broadway.  [319] 

Q.  Did  you  have  occasion  to  see  him  at  a  later 
time  on  that  same  date,  September  14th? 

A.  Yes,  sir,  I  did.  Pardon  me.  Let  me  say  no, 
sir,  I  don't  believe  I  saw  him  again  that  date,  on 
the  14th. 

Mr.  Jensen:  I  don't  believe  I  have  any  further 
questions. 

The  Court:     May  I  ask  a  question? 

Mr.  Jensen:    Yes,  certainly  you  may. 

The  Court:    Did  you  see  Rayson  on  the  15th? 

The  Witness:  No,  sir.  I  didn't  see  Rayson  on 
the  15th. 

The  Court:  You  are  positive  you  saw  Rayson 
in  Fletcher's  car  at  approximately  11:00  o'clock  on 
the  14th? 
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The  Witness:    Yes,  sir,  I  did. 

The  Court:    No  doubt  in  your  mind'? 

The  Witness:  No,  sir,  there  isn't,  your  Honor 
I  can  give  you  the  license  number  of  the  car.  I 
took  it  down. 

The  Court:  Speak  uj)  louder  so  the  people  can 
hear  you.  They  all  have  a  right  to  hear. 

The  Witness:  2  Z  45681  was  the  license  number 
of  the  car. 

Mr.  Jensen:    May  I  ask  an  additional  question? 

The  Court:    Yes. 

Q.  (By  Mr.  Jensen)  :  Did  you  check  that  li- 
cense out  with  the  registration?  A.    Yes,  sir. 

Q.     Did  you  determine  the  ownership  of  it? 

A.    Y^es,  sir,  I  did. 

Q.     To  whom  was  it  registered? 

A.     Eugene  Rayson. 

The  Court:     Cross  examine. 

Cross  Examination 

Q.  (By  Mr.  Neblett)  :  Sergeant  Landry,  I  un- 
derstood you  to  say  there  were  two  occasions  on 
which  you  saw  Eugene  Rayson  on  the  14th,  two 
occasions.  A.     I  think  I  stated  one. 

Q.  I  thought  you  said  you  had  seen  him  twice 
on  that  day.  Am  I  mistaken? 

A.     Oh,  yes,  sir.  It  was  twice. 

Q.  The  first  time  you  saw  him,  where  was  it?  I 
didn't  quite  get  it. 

A.  The  first  time  I  saw  him  w^as  as  he  came  out 
of  a  house  on  97th  Street. 
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Q.    Do  you  remember  the  nmnber  of  that  house? 

A.    It  is  624,  I  believe,  sir.  East  97th. 

Q.     What'^  A.     624  East  97th. 

Q.     Where  did  he  go  from  there  .^ 

A.     He  proceeded  nortli  on  97th  Street. 

Q.     What  time  of  the  day  was  this  .^  [321] 

A.     It  was  exactly  10:25  a.m.  in  the  morning. 

Q.    How  far  did  you  follow  him'? 

A.  I  proceeded  behind  him  between  varying 
degrees,  if  I  got  a  car,  a  block  or  a  block  and  a 
half  behind  him. 

Q.  How  many  miles  did  you  follow  him  before 
you  lost  him? 

A.  Myself?  I  would  estimate,  rough  estimation, 
about  four  miles. 

Q.     You  lost  him  in  the  area  of  where? 

A.    Budlong  and  Slauson. 

Q.    What  do  you  mean  by  that,  the  area? 

A.     That  is  the  vicinity,  sir,  where  I  lost  him. 

Q.  You  know  when  he  left.  How  far  did  you  fol- 
low him?  What  street  were  you  on,  what  number? 

A.  I  had  turned  off,  sir,  onto  Budlong,  going 
north  on  Budlong  one  block  south  of  Slauson.  Mr. 
Rayson  was  crossing  the  car  tracks  north  on  Bud- 
long, and  that  is  w^here  I  lost  him.  That  is  the  last 
time  I  saw  him  at  the  time. 

Q.  You  saw  him  right  on  the  corner  of  Budlong 
and  Slauson,  then,  is  that  right? 

A.  He  had  crossed  the  railroad  tracks  which 
were  on  the  north  side  of  Slauson. 

Q.     Did  you  stop  then  and  turn  around  and  go 
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back,  or  did  you  keep  on  up  Budlong  looking  for 

him?  A.    I  was  looking  for  him.  [322] 

Q.  Did  you  look  around  in  that  area  from 
around  Budlong  and  Slauson? 

A.  Yes,  sir.  I  crossed  where  I  had  last  seen  him 
proceeding  north  up  to  54th  Street  and  made  a 
right  turn  on  54th  Street  back  to  Hoover,  and  I  pat- 
terned the  streets  by  going  up  and  down  various 
streets  in  that  location. 

Q.     You  couldn't  see  him  any  more? 

A.    Yes,  sir,  1  did. 

Q.    Where  did  you  see  him? 

A.  I  saw  him  parked  on  57th  Street  between 
Hoover  and  Broadway.  His  car  was  facing  east 
on — that  would  be  on  the  south  side  of  the  street. 

Q.  Yfhat  location  had  you  gone  to  pick  him  up? 
When  you  started  out  to  find  him,  what  location 
had  you  left  ?  Had  you  left  Mr.  Richards'  house  ? 

A.  I  had  been  to  Mr.  Richards'  house  earlier  in 
the  day,  and  then  I  went  over  to  Mr.  Rayson's 
house,  and  I  was  staked  out  at  that  location. 

Q.  You  knew,  then,  where  Ray  son  lived,  did 
you?  A.    Yes,  sir,  I  did. 

Q.    Did  you  know  the  telephone  number? 

A.    No. 

Q.     You  knew  it  was  in  the  book,  didn't  you? 

A.  I  don't  recall  if  I  have  ever  seen  it  in  the 
book. 

Q.  What  time  did  you  leave  Mr.  Richards' 
house  on  the  [323]  morning  of  September  14th? 

A.     Oh,  ai^proximately  9:00,  9:30. 
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Q.  You  went  over  and  staked  out  at  llayson's 
house?  A.     Yes,  sir,  1  did. 

Mr.  Neblett:    That's  all. 

Mr.  Jensen:    I  have  no  further  questions. 

Mr.  Neblett:  If  the  court  please,  we  have  the 
book  here. 

The  Court:  Let's  wait  until  we  get  this  other 
witness  here.  You  may  step  down. 

(Witness  excused.) 

Mr.  Jensen:  Mr.  Farrington,  will  you  resume 
the  stand*? 

WILLIAM  R.  FARRINGTON 

called  as  a  witness  by  and  on  behalf  of  the  govern- 
ment in  rebuttal,  having  been  previously  duly 
sworn,  was  examined  and  testified  further  as  fol- 
lows : 

Direct  Examination 

Q.  (By  Mr.  Jensen)  :  You  understand  you  are 
still  under  oath  in  this  matter?  A.    I  do. 

Q.  During  the  months  of  August  and  Septem- 
ber of  1955,  will  you  state  to  the  court  on  how 
many  separate  dates  you  observed  the  defendant 
Kelley  in  conversation  with  Norman  Fletcher? 

A.     During  August  and  September?  [324] 

Q.  I  mean  including  both  August  and  Septem- 
ber. A.     On  two  separate  occasions,  sir. 

Q.     On  Uyo  separate  occasions  ?  A.    Yes,  sir. 

Q.  I  am  going  to  ask  you  whether  or  not  one  of 
those  occasions  was  Au.2:ust  22.  A.     It  was. 
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Q.  Were  you  i)i'esent  when  they  met  on  Sep- 
tember 13th  *?  A.    I  was. 

Q.    And  what  about  September  22? 

A.    I  was.  Three  separate  occasions. 

Q.     Three  occasions? 

A.     Three  occasions,  yes,  sir. 

Q.  In  all  three  of  those  meetings,  were  you  in 
the  company  of  Mr.  Richards?  Did  you  travel  in 
the  same  vehicle? 

A.  As  I  recall,  no  sir.  On  the  13th  we  parted 
company  and  I  took  Fletcher  and  Landry,  and 
Fletcher  and  I  went  and  we  installed  this  record- 
ing device. 

Q.  Going  back  to  August  22,  where  were  you  lo- 
cated at  the  tune  you  saw  both  Fletcher  and 
Kelley? 

A.  Directly  across  the  street  there  is  a  phone 
booth. 

Mr.  Neblett:  Your  Honor,  this  witness  has  gone 
all  over  this. 

Mr.  Jensen:  No,  your  Honor.  He  testified  to  one 
item  only,  and  that  was  what  he  heard  on  the  tele- 
phone conversation.  [325] 

The  Court:  Overruled. 

Q.  (By  Mr.  Jensen)  :  Where  were  you  located 
at  the  time  you  observed  him  on  August  22  ? 

A.  Directly  across  the  street  from  the  La  Jolla 
Cleaners  there  is  a  phone  booth.  It  is  a  little  to  the 
west  of  there,  but  you  are  able  to  look  into  the 
cleaners  from  that  position. 

Q.    Were  you  in  that  phone  booth  at  that  time? 
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A.     I  was  for  a  while. 

Q.  What  would  you  estimate  to  be  the  distance 
from  there  to  the  cleaners? 

A.    A  city  street. 

Q.    I  want  an  estimate  of  the  distance. 

A.     It  is  approximately  50  feet,  I  should  say. 

Q.  Did  you  have  any  visual  aid  at  the  time  you 
were  observing  from  there? 

A.     At  that  time  I  did  not. 

Q.  At  any  other  time  on  that  meeting  did  you 
use  a  visual  aid? 

A.     At  that  meeting,  no,  it  was  not  necessary. 

Q.  Calling  your  attention  to  September  13th, 
did  you  observe  Kelley  in  the  presence  of  Mr. 
Fletcher  on  that  date?  A.     Yes,  sir,  I  did. 

Q.    Where  were  they  at  that  time? 

A.     They  were  in  the  cleaners  at  that  time.  [326] 

Q.     Where  were  you? 

A.     I  walked  down  Sixth  Street  at  that  time. 

Q.     Did  you  look  in  the  cleaners  as  you  went  by  ? 

A.    Yes,  I  did. 

Q.  How  many  times  did  you  pass  the  cleaners 
on  foot?  A.     One  time. 

Q.  Calling  your  attention  to  September  22,  1955, 
did  you  see  Kelley,  the  defendant  Kelley,  and  Nor- 
man Fletcher  in  each  other's  presence  on  that  day? 

A.     Yes,  sir,  I  did. 

Q.     Did  they  appear  to  be  conversing? 

A.     They  did. 

Q.     Where  were  they  located  at  that  time? 
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A.     They  were  in  front  of  the  La  Jolla  Cleaners 
at  that  time. 

Q.     Was  Mr.  Kelley  sweeping  the  street? 

A.     He  was. 

Q.    Did  they  appear  to  be  engaged  in  conversa- 
tion? A.     They  did. 

Q.     Will  you  give  us  your  estimate  of  the  dura- 
tion of  that  conversation? 

A.  Approximately,  I  should  say  three  or  four 
minutes. 

Q.  Did  Mr.  Fletcher  just  pause  and  go  down 
the  street  or,  you  say,  three  or  four  minutes'? 

A.    Yes.   [327] 

Q.  Where  were  you  located  at  the  tune  you  ob- 
served this  conversation? 

A.     One  block  east  in  a  vehicle. 

Q.     Did  you  use  any  visual  aid  at  that  time? 

A.     Yes,  sir. 

Q.    What  did  you  use? 

A.  The  regular  visual  aids  provided  by  the 
Sheriff's  Department,  Bausch  &  Lomb,  7  by  35  bino- 
culars. 

Q.     You  used  a  i^air  of  7  by  35  binoculars? 

A.     That  is  correct,  sir. 

Q.  Directing  your  attention  to  September  14, 
1955,  in  the  morning  hours  of  that  day  did  you 
have  occasion  to  see  the  defendant  Rayson  on  that 
occasion?  A.    Yes,  sir,  I  did. 

Q.     Where  did  you  first  see  him  on  that  date? 

A.     I  first  observed  him  driving  north  on  Hoover. 

The  Court:    What  time  of  the  day? 
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The  Witness:  That  was  approxmiately  11:00 
p.m. 

The  Court:    P.  m? 

The  Witness:    A.  m.  Excuse  me,  sir. 

Q.    (By  Mr.  Jensen)  :    He  was  driving  a  vehicle? 

A.     He  was. 

Q.  Do  you  recall  the  make  and  model  of  the 
vehicle?  A.     Yes,  sir,  I  do. 

Q.     What  was  it?  [328] 

A.     1955  Llercury,  Montclair  coupe,  green  in  color. 

Q.  How  long  was  he  within  your  vision  on  that 
occasion  ? 

A.  He  was  in  my  vision  on  two  separate  oc- 
casions there.  He  turned  the  corner.  He  was  out  of 
my  vision  for  approximately  30  seconds. 

Q.  Now  counting  the  30  seconds,  what  w^as  the 
total  time  you  would  say  you  had  him  under  ob- 
servation? A.     Close  to  20  minutes. 

Q.  During  that  20  minutes  did  you  move  from 
position  to  position  or  did  you  stay  fixed  in  one  spot  ? 

A.    I  moved  one  time  from  Hoover  to  57th  Street. 

Q.  What  was  the  closest  point  that  you  reached 
to  Mr.  Fletcher  on  that  occasion? 

A.     One  block  away,  a  short  block. 

Q.     Can  you  give  us  an  estimate  of  the  distance? 

A.     100  yards. 

Q.  Did  you  use  any  ^4sual  aids  to  observe  him 
on  this  occasion?  A.     I  did. 

Q.     Would  you  state  what  they  were? 

A.     The    regular    visual    aids    provided    by    the 
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Sheriff's   Department,    Baiiscli   &   Lomb   7   by   35 

binoculars. 

Q.  Did  you  have  occasion  to  see  Mr.  Fletcher 
again  at  a  later  time  that  day? 

A.     Yes,  sir,  I  did.  [329] 

Q.  Again  we  are  still  speaking  of  September  14, 
1955?  A.     Yes. 

Q.  Would  you  say  the  time  and  place  you  saw 
him? 

A.    Mr.  Fletcher  was  in  our  company. 

Q.  I  am  sorry.  I  misspoke  myself.  The  defend- 
ant Rayson,  did  you  see  him  again  on  September 
14th?  A.     Yes. 

Q.  Would  you  state  the  time  and  place  you  saw 
the  defendant  Rayson? 

A.  It  was  shortly  after  noon,  approximately 
12:30,  quarter  to  1:00  o'clock,  as  I  recall,  on  58th 
and  just  approximately  75  to  100  feet  west  of  Main 
Street. 

Q.  How  far  away  were  you  when  you  observed 
him  on  that  occasion  ? 

A.  I  was  an  equal  distance  west  of  the  defend- 
ant at  that  time. 

Q.     You  say  75  feet  then? 

A.     75  to  100. 

Q.  Was  the  defendant  Rayson  at  any  time  in  the 
presence  of  Norman  Fletcher  on  that  occasion? 

A.    He  was. 

Q.     Did  they  appear  to  be  in  conversation? 

A.  They  did.  I  would  like  to  make  a  correction. 
I  would  say  75  to  100  yards.  Excuse  me. 
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Q.  Did  you  use  any  visual  aid  on  tliat  occasion 
to  ()])scTvc  [330]  these  two  men? 

A.     I  did,  sir. 

Q.     Were  they  the  7  by  35  binoculars  again? 

A.     They  were. 

Q.     And  7  by  35  is  a  7  ])ower  binocular,  isn't  it? 

A.    It  is. 

Q.  It  will  reduce  70  yards  to  10  yards,  will  it 
not  I  A.    Approximately. 

Q.  And  an  8  by  50  binoculars  will  reduce  80 
yards  to  10  yards,  or  800  feet  to  10  feet? 

A.     Yes,  sir. 

The  Court:  Do  I  understand  at  12:30  you  saw 
Rayson  and  Fletcher  there? 

The  Witness :  It  w^as  approximately  that  time.  It 
was  after  the  noon  hour,  when  we  received  a  call 
at  approximately  12:00  o'clock 

Q.    (By  Mr.  Jensen)  :    Keep  your  voice  up. 
I     A.     It  was  approximately  a  half  hour  to  20  min- 
utes, as  I  recall  it,  after  the  call  was  placed  from 
Rayson  at  approximately  12:00  o'clock  when  he  di- 
rected Fletcher  to  come  to  58th  and  Main. 

Mr.  Jensen:  Does  your  Honor  have  any  further 
questions  ? 

The  Court:    No. 

Mr.  Jensen:    I  have  one  or  two  other  questions. 

Q.  In  the  afternoon  of  September  15th  at  ap- 
proximately [331]  3:00  or  3:30  p.m.,  did  you  accom- 
pany Mr.  Richards  to  the  place  of  residence  of 
Norman  Fletcher?  A.     On  the  15th? 

Q.     On  the  14th.  A.    You  said  the  15th. 
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Q.  I  beg  your  pardon.  May  I  correct  my  ques- 
tion? On  the  afternoon  of  September  14th  at  ap- 
proximately 3:30  p.m.  in  the  afternoon,  did  you 
accompany  Mr.  Richards  out  to  the  residence  of 
Mr.  Fletcher?  A.     Yes,  I  did. 

Q.     Did  Mr.  Fletcher  drive  his  own  car? 

A.    He  did. 

Q.  Approximately  what  time  did  he  arrive  at  his 
residence  ? 

A.     I  don't  recall  the  exact  time,  sir. 

Q.     "What  is  your  best  memory? 

A.     Approximately  4:00,  close  to  4:00. 

The  Court:    Keep  your  voice  up. 

The  Witness :    Close  to  4 :00  p.m. 

Q.  (By  Mr.  Jensen) :  Did  you  observe  Norman 
Fletcher  leaving  that  vehicle  at  his  residence? 

A.    Yes,  sir,  I  did. 

Q.  Was  his  vehicle  within  your  scope  of  observa- 
tion at  that  time? 

A.  No,  sir,  it  was  not.  He  pulled  into  the  garage 
and  [332]  I  saw  him  walk  out  of  the  garage  into 
the  yard. 

Q.  When  was  the  next  moment  that  you  saw 
Fletcher? 

A.  Approximately  an  hour  or  an  hour  and  15 
or  20  minutes  from  the  time  we  first  arrived. 

Q.  That  would  be  somew^here  around  5 :00  o'clock 
to  5:15. 

A.     Close  to  5:00,  yes,  sir. 

Q.  Did  he  re-enter  his  vehicle  at  that  time  or 
re-enter  the  garage?  A.    He  did. 
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Q.    Did  he  drive  away  in  his  vehicle  ? 

A.    He  did. 

Q.  Had  that  vehicle  been  moved  durincj  that 
time,  would  you  have  been  able  to  observe  it? 

A.    Yes,  sir. 

Q.     Was  it  moved  from  the  garage? 

A.     It  was  not. 

Q.  What  is  your  memory  as  to  the  time  when 
you  returned  to  Mr.  Richards'  house  after  the  meet- 
ing- you  observed  between  Fletcher  and  Rayson  in 
the  afternoon  of  September  14th?  What  time  did 
you  get  back  to  Mr.  Richards'  house  after  that  meet- 
ing? A.     After  the  meeting? 

Q,  After  the  meeting  in  the  afternoon.  That 
would  be  the  one  you  testified  to  at  Main  and  57th 
or  thereabouts,  Main  and  58th.  [333] 

The  Court:  He  said  about  12:30.  Maybe  that's 
the  afternoon. 

The  Witness:  I  imagine  it  was  approximately 
half  an  hour  later. 

Q.    (By  Mr.  Jensen)  :    Around  1 :00  p.m.  ? 

A.    Yes. 

Q.  Did  Mr.  Fletcher  leave  your  presence  from 
1:00  p.m.  on  that  date,  when  you  got  back  to  Mr. 
Richards'  house,  did  Mr.  Fletcher  leave  your  pres- 
ence between  1:00  p.m.  on  that  day,  or  your  ob- 
servation, either  one,  between  1:00  p.m.  and  the 
4:00  o'clock  when  you  saw  hun  go  in  his  house? 

A.     No,  sir,  he  did  not. 

Q.  He  was  either  with  you  or  under  your  ob- 
servation during  those  hours  ?  A.     He  was. 
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Q.  Did  he  make  any  other  contact  with  the  de- 
fendant Rayson?  A.    He  did  not. 

The  Court :  After  4 :00  o'clock,  did  you  keep  him 
under  surveillance? 

The  Witness :  Up  until  the  time  he  left  his  home 
to  go  on  this  errand  to  pick  up  his  girl  friend,  he 
was  under  surveillance. 

The  Court:  He  got  back  to  the  house  at  4:00 
o'clock? 

The  Witness:    No.  Approximately  6:10,  6:15. 

Mr.  Jensen:    He  means  from  picking  up  his  girl. 

The  Court:  What  happened  between  4:00  and 
6:00  o'clock? 

The  A¥itness:  He  was  under  our  surveillance 
that  whole  time. 

The  Court:  I  am  sorry.  You  said  he  went 
back 

Mr.  Jensen:     There  is  a  little  mix-up. 

The  Court:    All  right.  You  straighten  it  out. 

Q.  (By  Mr.  Jensen)  :  I  asked  you,  between  1 :00 
p.m.  and  4:00  p.m.,  and  you  said  he  was  either 
under  your  surveillance  or  actually  with  you. 

A.  From  1:00  p.m.  until  the  time  we  took  him. 
to  his  house. 

Q.  Then  he  entered  his  house  and  you  did  not 
actually  see  him  for  another  hour  or  so. 

A.     That  is  correct. 

The  Court:     Did  you  see  the  car? 

The  Witness:  We  could  see  the  rear  of  the  car 
in  the  garage. 

The  Court:    You  could  see  that? 
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The  AVitness:    Yes. 

The  Court:    You  were  watching  the  house,  were 
you? 

The  Witness:    We  were  in  the  alley,  Agent  Rich- 
ards and  myself. 

Q.   (By  Mr.  Jensen)  :    The  car  was  not  moved? 

A.     The  ear  was  not  moved.  [335] 

Q.     Up  until  5:00  p.m. 

A.     Up  until  5:00  p.m.,  up  until  he  left. 

Q.    You    didn't    observe    him   again    after    5:00 
p.m.,  is  that  correct?  A.     That  is  correct. 

Q.     Until  around  6:00  o'clock  when  he  rejoined 
you  at  Mr.  Richards'  house. 

A.     That  is  correct. 

Mr.  Jensen:    I  have  no  further  questions. 

Mr.  Neblett:     I  don't  think  we  have  any  cross 
examination. 

(Witness  excused.) 

Mr.  Jensen:     I  w^ould  like  to  ask  one  question 
of  one  witness  more,  your  Honor. 

The  Court:    All  right. 

NORMAN  FLETCHER 
recalled  as  a  witness  by  and  on  behalf  of  the  gov- 
ernment in  rebuttal,  having  been  previously  duly 
sworn,  was  examined  and  testified  further  as  fol- 
lows: 

Direct  Examination 
Q.    (By  Mr.  Jensen) :     You  understand  you  are 
under  oath  in  this  matter?  A.    Yes. 

Q.     I  am  going  to  ask  you  a  question  relative  to 
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three  things.  I  want  to  know  whether  you  made  a 
telephone  call  to  Rayson,  you  placed  a  call  at  any 
time  on  the  15th,  or  whether  [336]  or  not  you  paid 
him  back  a  loan — well,  excuse  me. 

I  want  to  know  whether  you  made  a  telephone 
call  to  the  defendant  Rayson  at  any  time  on  the 
14th  of  September  1955,  or  whether  at  any  time 
you  paid  him  back  money  that  you  owed  him  on  the 
14th  of  September  1955. 

Mr.  Neblett:  To  which  we  object  on  the  ground 
it  is  improper. 

The  Witness:    I  did  not. 

The  Court :   I  am  restricting  him  to  one  question. 

Mr.  Neblett:  Very  well.  I  will  withdraw  the 
objection. 

Q.    (By  Mr.  Jensen)  :     What  is  the  answer? 

A.     I  did  not. 

Mr.  Jensen:    I  have  no  further  questions. 

The  Court:     Anything  else? 

Mr.  Neblett:     That's  all. 
(Witness  excused) 

Mr.  Jensen :  I  don't  want  to  in  any  way  derogate 
from  the  effectiveness  of  counsel's  evidence,  but  I 
will  stipulate  to  the  book. 

The  Court:  I  thought  these  books  were  set  up 
so  that  they  would  show  a  payment  due  on  a  cer- 
tain date. 

Mr.  Jensen:     They  may  be,  but  this  one  isn't. 

Mr.  Neblett:    Pardon  me,  your  Honor. 

The  Court:  Go  ahead  and  ask  some  questions 
about  it.  [337] 
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recalled  as  a  witness  by  and  in  bis  own  behalf,  hav- 
ing been  previously  didy  sworn,  was  examined  and 
testified  further  as  follow- s: 

Direct  Examination 

Q.  (By  Mr.  Neblett)  :  Mr.  Rayson,  you  bought 
this  Mercury  car.  Where  did  you  finance  it? 

A.     Bank  of  America. 

Q.  You  had  financed  it  on  a  36  payment  plan 
at  $84.58  a  month?  A.     That's  right. 

Q.     Is  this  your  payment  book? 

A.    Yes,  sir. 

Q.     Speak  up.  A.     Yes,  sir. 

Q.  That  book  shows  you  made  two  payments  on 
the  car.  A.     That's  right. 

Q.  One  w-as  August  15  and  the  other  was  Sep- 
tember 15,  is  that  right?  A.     That's  right. 

Mr.  Neblett:  Your  Honor  please,  I  suppose  we 
can  just  offer  this  in  evidence. 

The  Court:  You  better  not  offer  it  in  evidence. 
He  may  need  it.  [338] 

Mr.  Jensen:  I  will  agree  with  counsel  the  court 
may  examine  the  document.  In  fact,  I  will  stipulate, 
if  comisel  desires,  that  on  September  15th  he  made 
a  car  payment  somewhere  in  the  vicinity  of  $80  to 
the  Bank  of  America  on  110th  Street,  or  wherever 
it  was  made. 

The  Court:  All  right.  I  won't  take  the  witness' 
word  for  it. 

Q.    (By  Mr.  Neblett) :    At  any  time  on  Septem- 


306  Eugene  Bay  son  vs. 

(Testimony  of  Eugene  Rayson.) 

ber  14,  1955,  Mr.  Ray  son,  were  you  at  Budlong  and 

Slauson  in  the  City  of  Los  Angeles? 

A.     No,  sir. 

Q.  Were  you  at  any  time  in  the  vicinity  of  that 
street  crossing?  A.     No,  sir. 

Q.     On  the  14th  of  September  1955? 

A.     No,  sir. 

Q.  On  the  14th  of  September  1955,  did  Norman 
Fletcher  pay,  hand  or  give  to  you  $700? 

A.     No,  sir. 

Mr.  Jensen:  I  am  going  to  object  to  this.  I  think 
this  is  the  same  thing  he  testified  to  on  direct. 

The  Court:  No,  I  don't  believe  he  testified  to 
$700.  Overruled.  The  answer  was  "No,  sir." 

Q.  (By  Mr.  Neblett)  :  Did  he  pay  you  any  sum 
of  money  on  September  14th  other  than  the  $50  to 
which  you  have  already  [339]  testified? 

A.     No,  sir. 

Mr.  Neblett:    That's  all,  your  Honor. 

The  Court:    Any  questions? 

Mr.  Jensen:    No  questions. 

The  Court:    You  may  step  down. 

Mr.  Jensen:    We  have  no  further  testimony. 

Mr.  Neblett:  My  co-counsel  calls  my  attention 
to  something  else. 

Q.  You  heard  the  testimony  of  one  of  the  vdt- 
nesses  here,  Fletcher's  testimony,  he  gave  you  an- 
other $700  on  a  day  subsequent  to  September  15th. 
Did  you  hear  that  testimony?  A.     Yes,  sir. 

Q.     Was  any  such  money  paid  to  you? 

A.     No,  sir. 


United  States  of  America  307 

(Testimony  of  Eugene  Rayson.) 

Q.  Fletcher  didn't  give  you  $700  on  September 
14th  or  any  other  time?  A.     No,  sir. 

Q.  Did  he  ever  pay  you  any  other  sum  of  money 
other  than  $50  at  any  time  between  August  22  and 
the  day  of  the  filing  of  this  indictment?  Did 
Fletcher  x^ay  you  any  sirni  of  money,  give  you  any 
sum  of  money,  hand  you  any  sum  of  money,  other 
than  $50  to  which  you  have  already  testified? 
H     A.     No,  sir. 

Mr.  Neblett:    That's  all.  [340] 

Mr.  Jensen:    No  questions. 

The  Court:    You  may  step  down. 
(Witness  excused.) 

The  Court:     Do  you  rest? 

Mr.  Neblett:    Yes,  your  Honor. 

The  Court:  It  seems  to  me  that  this  case  is  go- 
ing to  have  to  be  decided  upon  the  question  of  the 
credibility  of  witnesses.  Consequently,  I  am  going 
to  continue  the  case  to  10 :00  o'clock  in  the  morning. 

In  the  meantime,  I  wish  counsel  would  review 
their  notes  so  you  can  point  out  to  me,  if  you  can, 
the  discrepancies  in  the  testimony.  You  know%  I 
have  a  lot  of  experience  in  discrepancies  in  testi- 
mony. I  have  been  trying  a  number  of  Chinese 
cases.  They  all  turn  upon  the  question  of  discrep- 
ancy of  testimony.  I  have  been  trying  those  cases 
for  three  years. 

I  wish  you  would  review  your  notes  of  the  testi- 
mony, and  I  have  got  some  notes  here,  too.  I  have 
some  matters  that  I  want  to  call  to  your  attention, 
but  I  will  give  you  those  in  the  morning.  [341] 
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December  1,  1955,  10:00  o'clock,  a.m. 

The  Clerk:  No.  24,517  and  24,568,  United  States 
vs.  Ollie  W.  Kelley  and  Eugene  Rayson,  further 
trial. 

Mr.  Neblett:    Ready  for  the  defendants. 

Mr.  Jensen:  Ready  for  the  government.  May  I 
inquire  of  the  clerk  whether  all  of  the  government's 
proposed  exhibits  have  been  admitted? 

The  Court:  All  the  exhibits  have  been  admitted, 
I  think. 

Mr.  Jensen:  I  only  had  a  question  about  No.  4, 
your  Honor. 

The  Clerk:    Yes,  they  are  all  admitted. 

The  Court:    Are  you  ready? 

Mr.  Jensen:    Yes. 

The  Court:  All  right.  I  am  ready  now  to  pro- 
ceed in  the  Kelley  case.  There  are  a  very  few  things 
I  want  to  know  in  regard  to  this  Kelley  case. 

Mr.  Jensen:  I  didn't  propose  to  review  the  evi- 
dence in  my  summation,  your  Honor,  because  I  am 
sure  you  followed  all  the  testimony  that  came  in 
yesterday  and  the  day  before  and  no  purpose  would 
be  served.  There  are  a  couple  or  three  points  I  would 
like  to  make  in  my  opening  statement,  and  then 
perhaps  give  the  time  over  to  counsel  for  defense. 
Does  your  Honor  care  to  pose  any  questions? 

The  Court:    I  was  going  to  ask  you  a  question. 

Mr.  Jensen:    All  right. 

The  Court:  You  know,  if  this  wasn't  a  narcotics 
case,  it  would  be  much  easier  to  decide  than  a  nar- 
cotics case,  because  in  a  narcotics  case,  it  is  a  case 
that  is  approached  probably  with  a  difterent  point 
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of  view.  I  said  before,  and  I  think  ])ossibly  1  am 
right,  that  this  case  is  going  to  be  decided  upon  the 
credibility  of  the  witnesses. 

Mr.  Jensen:    I  believe  so,  your  Honor. 

The  Court:  The  government's  main  witness  is  a 
three-time  loser. 

Mr.  Jensen:    That's  right. 

The  Court:  He  comes  into  court  impeached  un- 
der the  law. 

The  defendant  Kelley  is  a  one-time  loser.  He 
comes  into  court  impeached  under  the  law. 

Of  course,  under  those  circumstances,  I  could  dis- 
regard the  testimony  of  either  one  of  them,  if  I 
wanted  to.  The  only  evidence  we  have,  and  I  want 
to  know  if  I  am  correct,  against  Kelley  is  that  Ray- 
son  went  down  and  talked  to  him. 

Mr.  Jensen:    Fletcher,  your  Honor. 

The  Court:  Fletcher,  that's  right.  Fletcher  went 
down  and  talked  to  him.  He  w^ent  down  first  on  the 
22nd. 

Mr.  Jensen :    Of  August. 

The  Court:  22nd  of  August.  He  said  nothing 
happened  and  he  went  back  on  the  13th  of  Septem- 
ber, pretty  near  a  month. 

Now,  Kelley  said  he  only  came  down  twice. 
Fletcher  [34-i]  said  he  went  down  three  times.  Well, 
I  can  understand  there  might  be  a  legitimate  mis- 
take. I  don't  know.  If  somebody  had  asked  me  how 
many  times  they  had  been  in  my  office,  whether  two 
or  three  or  four  or  five,  I  couldn't  tell.  Just  let  me 
ilnisli  and  then  you  can  talk.  There  might  have  been 
a  mistake. 
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Now,  there  was  a  conversation  and  Kelley  said 
when  he  came  down,  he  said  he  wanted  to  bii}^  some 
stuff,  and  he  said,  "I  don't  want  to  talk  about  stuff. 
I  am  under  probation.  I  have  been  instructed  not 
to  talk  about  it  and  I  don't  want  to  talk  about  it 
at  all." 

He  was  only  there  a  few  minutes.  He  came  back 
on  the  13th.  Only  there  for  a  few  minutes.  We  have 
two  versions  of  the  conversation,  both  by  ex- 
criminals. 

Mr.  Jensen:  We  have  a  little  bit  more,  your 
Honor. 

The  Court :  I  am  talking  about  the  conversation. 
You  haven't  anything  on  the  conversation  more, 
have  you? 

Mr.  Jensen:    That's  right. 

The  Court:  You  don't  know  what  has  been  said 
except  from  the  testimony  of  these  witnesses. 

Mr.  Jensen:     That's  right,  your  Honor. 

The  Court:  Now,  as  far  as  I  know,  the  only  evi- 
dence in  this  case  that  connects  Kelley  with  this 
conspiracy  is  the  fact  that  the  government's  witness 
said  that  he  gave  Kelley  a  telephone  number.  [345] 

Mr.  Jensen:    Yes,  your  Honor. 

The  Court:  And  later  he  was  called  by  Rayson. 
He  said  he  didn't  give  Rayson  the  telephone  num- 
ber. He  said  he  gave  Kelley  the  telephone  number. 
As  far  as  I  know,  that  is  the  only  positive  evidence 
you  have  got  against  Kelley.  What  other  evidence 
is  there? 

Mr.  Jensen:  I  think  that's  it.  There  is  one  thing. 
Fletcher's  statement  is  broader,  your  Honor  please. 
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He  said  he  gave  no  one  else  that  niunber.  Septem- 
ber 13th  in  the  morning  Fletcher  was  given  the 
number  by  Mr.  Richards.  He  didn't  have  the  num- 
ber j)rior  to  that.  All  the  testimony  is  to  that  effect. 
He  was  given  the  number  just  before  he  saw  Kelley. 
To  determine  whether  or  not  Fletcher  may  or  may 
not  be  telling  the  truth  about  the  conversation  with 
Kelley  on  September  13th  that  morning  for  a 
moment,  Fletcher  said  he  told  Kelley  he  would  be 
at  that  number  between  8:00  and  10:30  the  follow- 
ing morning,  and  right  on  the  nose  at  10:15  in 
comes  the  telephone  call. 

The  Court :  That  is  the  only  positive  evidence,  as 
far  as  I  know,  you  have  against  Kelley. 

Mr.  Jensen:  It  is  substantial  corroboration, 
though,  of  the  Fletcher  statement  to  Kelley. 

The  Court:  Fletcher  said  he  gave  the  telephone 
number  to  Kelley.  Kelley  says  he  didn't  give  the 
telephone  nmnber  to  him.  [346] 

Mr.  Jensen:    That's  right. 

The  Court:  Let's  look  at  Fletcher's  testimony. 
I  don't  know.  You  know,  during  the  trial  when 
Fletcher  was  on  the  stand,  he  had  difficulty  in  an- 
swering questions,  in  following  questions.  I  asked 
him  if  he  had  memorized  what  he  was  trying  to  say, 
because  he  was  saying  it  over  and  over. 

Mr.  Jensen:  I  think  that  was  Richards,  your 
Honor. 

The  Court:    Was  it  Richards? 

Mr.  Jensen:     Yes. 

The  Court :    I  guess  that's  right,  it  was  Richards. 


312  Eugene  Bayson  vs. 

Mr.  Jensen:  I  don't  think  that  was  true  of 
Fletcher. 

The  Court:    Yes,  that  was  Richards. 

Mr.  Jensen:  He  had  a  straightforward  manner 
up  there  on  the  stand. 

The  Court:  Isn't  that  the  only  definite  evidence 
you  have  got  against  Kelley,  is  this  telephone  num- 
ber? 

Mr.  Jensen:  There  is  the  subsequent  conversa- 
tion, your  Honor,  on  the  22nd  of  September  where 
this  pattern  followed  exactly  the  same  course. 

The  Court:  But  we  don't  have  any  testimony  of 
what  happened,  what  the  conversation  was  about. 

Mr.  Jensen:  If  your  Honor  please,  the  pattern 
is  identical,  though.  If  you  will  recall,  Fletcher 
went  down  and  saw  him  on  the  morning  of  the 
22nd,  said  he  wanted  to  make  an  additional  pur- 
chase. Your  Honor  may  or  may  not  care  to  believe 
that,  [347]  but  consider  just  for  a  moment,  imme- 
diately after  that  in  the  afternoon  of  the  22nd  of 
September  again,  Rayson  called  on  the  phone  and 
asked  him  if  he  wanted  to  see  him,  and  they  set 
up  another  meeting  in  the  afternoon  of  September 
22nd.  That  is  two  identical  patterns.  In  each  in- 
stance the  witness  Fletcher  first  contacted  Kelley, 
and  subsequently  he  was  contacted  by  Rayson  inmie- 
diately  afterwards,  your  Honor. 

The  Court:  Mr.  Neblett,  what  have  you  got  to 
say  about  this  Kelley  episode  ?  What  is  the  evidence 
against  Kelley? 

Mr.  Neblett:     I  don't  know  of  any  evidence  ex- 
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cept  what  your  Honor  has  outhned.  I  was  goiiig  to 
say  that  1  thought  I  believed  Kelley's  testhnony  to 
be  true.  He  told  him  exactly  what  he  said  he  did 
tell  him.  Besides  that,  there  is  another  element 
which  1  think  is  terrifically  imi)ortant,  and  that  is 
that  this  man  Fletcher  when  he  talked  to  him  on 
two  of  these  occasions  so  testified  himself,  he  had 
on  this  recording  instrument,  and  that  recording 
instrument  would  have  the  conversations,  and  if  it 
didn't  carry  what  Xelley  said  it  carried,  they  would 
have  used  it,  your  Honor. 

The  Court:  I  don't  know.  The  testimony  was 
that  it  wasn't  turned  on  the  first  time.  There  wasn't 
anything  on  the  tape.  Of  coui'se,  the  testimony  also 
was  that  as  far  as  the  second  time  was  concerned, 
it  was  miintelligible.  The  witness  said  after  listen- 
ing to  it  two  or  three  times,  he  could  make  it  out. 
The  first  time  he  didn't  get  it.  It  was  [348]  mnn- 
telligible.  If  that  w^as  the  case,  I  wouldn't  admit  it 
if  it  w^as  offered. 

Mr.  Neblett:  Your  Honor,  it  should  have  been 
brought  in  anyway,  and  then  the  court  could  have 
determined  whether  it  was  unintelligible.  I  think 
the  only  reasonable  hypothesis  is  that  it  didn't  show 
what  they  testified  to  against  Kelley. 

The  Court:  I  don't  believe  that  the  government 
would  suj)press  evidence.  I  don't  believe  so.  I  have 
enough  confidence  in  the  Umted  States  Attorney's 
ofuce  that  if  that  showed  that  there  was  no  con- 
versation relative  to  dope,  heroin,  narcotics,  they 
would  admit  it. 

Mr.  Neblett:     If  your  Honor  please,  I  am  not 
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charging  this  against  the  United  States  Attorney's 
office.  I  am  charging  it  against  the  overzealous  nar- 
cotics enforcement  officers,  because  there  is  no  in- 
formation before  the  court,  no  information  in  our 
hands  that  the  United  States  Attorney's  office  ever 
listened  to  it  at  all.  I  don't  know  that  they  ever 
did.  Certainly  there  is  nothing  before  the  court  to 
show  that  they  ever  listened  to  it. 

I  certainly  am  not  ciiarging  them  with  suppress- 
ing evidence.  I  don't  charge  that  for  one  moment. 

But  I  do  feel  that  with  the  testimony  of  Fletcher, 
that  if  that  recording  instrument  had  brought  out 
testimony  satisfactorily,  that  w^ould  have  been  the 
first  thing  brought  in  here.   [349] 

But  coming  back  to  what  your  Honor  asked  me, 
I  don't  see  anything  against  Kelley  at  all  except 
what  your  Honor  has  just  outlined.  The  fact  that 
Fletcher  said  Kelley  gave  to  him  a  telephone  num- 
ber where  Rayson  could  be  reached,  if  your  Honor 
will  remember  the  testimony  of  Fletcher  and  of 
Rayson,  it  is  that  Fletcher  had  this  telephone 
number  all  the  time.  He  was  a  frequent  visitor  in 
the  smoke  shop  over  a  period  of  time.  Besides,  the 
name  was  right  there  where  he  could  see  it  in  the 
telephone  book,  and  it  was  on  the  telephone  booth 
in  the  place.  There  was  no  occasion  for  Kelley  to 
give  hmi  the  telephone  number  because  Fletcher 
already  knew  it. 

The  Court:  I  know,  but  I  am  talking  about  the 
telephone  number  that  was  given  so  that  Fletcher 
could  be  called,  not  the  telephone  number  to  call 
the  defendant  Rayson,  but  the  fact  that  I  think 
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Fletcher  testified  he  gave  Kelley  a  telephone  num- 
ber where  he  could  be  reached. 

Mr.  Neblett:  Yes,  your  Honor,  but  he  never  was 
called. 

The  Court:  That  is  the  telephone  number  I  am 
talking  about. 

Mr.  Neblett:  Your  Honor  jjicked  out  that  point 
that  Fletcher  went  to  see  Kelley  on  the  22nd  oP 
August.  19  days  later  he  came  back.  They  hadn't 
heard  a  word  from  Kelley.  There  was  no  reason  for 
his  coming  back  unless  he  got  nervous  about  what 
we  think,  what  we  believe  the  evidence  shows,  that 
this  was  a  set  deal  by  the  agents  to  tra^)  Kelley 
and  Rayson,  [350]  to  entrap  them. 

The  Court:  Well,  Colonel,  I  disagree  with  you 
relative  to  entraj^ment.  It  may  have  been  a  set  deal 
and  it  may  have  ])een  a  i)lan  to  see  whether  or  not 
Kelley  would  sell  narcotics  if  he  had  the  oppor- 
tunity. But  I  think  it  lacks  a  lot  of  the  require- 
ments of  an  entrapment.  If  I  decide  this  case  upon 
the  question  of  entrapment,  we  wouldn't  argue  any 
more  at  all.  We  would  decide  it  and  have  it  over 
with. 

Mr.  Neblett :  That  is  my  view,  the  evidence  shows 
that  sort  of  a  deal.  I  may  be  mistaken.  You  are 
talking  about  the  telephone  number  of  Richards? 

The  Court:  That's  right,  Richards'  telephone 
number. 

Mr.  Neblett :  Which  was  said  to  be  given  on  the 
second  trip. 

The  Court:  It  was  a  secret  number,  imlisted 
number.  According  to  the  testimony,  if  I  remember 
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correctly,  Fletcher  gave  this  number  to  Kelley.  He 
says  he  didn't  give  it  to  Rayson,  but  Rayson  the 
next  day  called  him. 

Mr.  Neblett:  Well,  remember,  your  Honor,  that 
Rayson  aso  testified  and  Fletcher  also  testified  that 
he  was  in  contact  with  Rayson  durmg  that  period. 
There  was  no  need  to  ask  Kelley  for  that  number. 

Mr.  Jensen:  I  think  that  is  a  misstatement  of 
the  fact,  your  Honor.  I  think  the  record  will  show 
that  the  only  occasion  wlien  Fletcher  and  Rayson 
were  together  was  some  time  [351]  about  12  days 
prior  to  the  14th  of  SeiDtember  when  some  money 
was  borrowed,  and  that  is  Mr.  Rayson's  testimony. 

The  Court:  Colonel,  while  I  have  got  you  there, 
I  want  to  ask  you  a  question  relative  to  Rayson. 
Rayson  testified  very  definitely  relative  to  the  14th 
of  Se]Dtember.  He  testified  that  he  was  over  at  the 
smoke  shop.  When  he  went  home  or  started  home, 
he  denies  seeing  Fletcher,  and  yet  we  have  these 
police  officers  who  locate  him  with  Fletcher.  Why 
should  I  disbelieve  the  police  officers'  story*?  InTo 
question  about  it  that  Farrington  said  that  he  saw 
Rayson  at  11:00  o'clock  a.m.  driving  north  on 
Hoover. 

At  12:30  he  saw  him  at  58th  and  Main  with 
Fletcher. 

Now,  according  to  Rayson's  testimony,  he  wasn't 
there  at  all.  Why  am  I  going  to  believe  these  police 
officers?  If  that  is  true,  then  how  can  I  believe 
anything  that  Rayson  said. 

Mr.  Neblett:  Your  Honor,  the  very  fact  that 
these  men  are  police  officers  and  in  the  narcotics 
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detail  doesn't  raise  them  to  any  higher  grade  tlian 
any  other,  witness.  We  know  very  well  in  these  nar- 
cotics cases  that  the  zeal  and  energy  for  prosecution 
is  so  great  that  I  feel  their  testimony  just  isn't  true. 
I  will  tell  you  what  is  wrong  with  their  testimony. 

This  has  to  do  with  one  of  the  things  that  im- 
pressed me  in  the  testimony,  and  I  hope  impresses 
the  court.  [352] 

These  police  officers  had  Fletcher  right  with  them 
all  day  long  on  Wednesday,  on  the  14th.  They  kept 
right  with  him.  They  followed  him  down  once  that 
that  he  was  supposed  to  have  given  $700  to  Rayson. 
Of  course,  I  don't  believe  he  ever  gave  the  $700. 

The  Court :    AYhat  happened  to  the  $700. 

Mr.  Neblett:  Well,  I  think  Fletcher  still  has  it. 
I  will  tell  you  why  I  think  that.  You  notice  Rich- 
ards testified  he  searched  him  carefully  when 
Fletcher  left  to  meet  Rayson.  He  gave  him  $860. 

The  Court:  Gave  Fletcher  $860  and  Fletcher 
had  no  other  money  on  him  at  all  except  the  $860. 

Mr.  Neblett :  Yes.  Then  Fletcher  went  down  and 
had  a  conference  with  Rayson.  He  came  back  about 
— well,  say  3 :40,  I  think  the  testimony  is,  that  after- 
noon. He  gave  Richards  $160,  but  Richards  did  not 
search  him  nor  his  car. 

Mr.  Jensen:  That  is  a  misstatement  of  the  rec- 
ord, your  Honor. 

Mr.  Neblett :  It  is  not,  your  Honor.  I  would  like 
counsel  to  show  me  where  there  is  another  state- 
ment. He  didn't  search  him  or  the  car,  and  he  al- 
lowed him  to  leave. 

Mr.  Jensen:     That  isn't  so. 
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The  Court:  Now,  just  wait  a  minute.  Let  him 
finish  his  statement. 

Mr.  Jensen:    I  am  sorry.  [353] 

Mr.  Neblett:  Richards  allowed  him  to  leave  and 
go  to  Beverly  Hills  and  pick  up  his  girl  friend.  He 
was  gone  for  two  hours.  Nobody  knows  where  he 
was,  except  he  said  he  was  going  to  j)ick  ujd  his 
girl  friend.  That  was  right  at  the  critical  period 
when  this  important  thing  was  going  on.  They  let 
him  go  out  and  keejD  what  we  would  call  a  social 
engagement.  That  is  when  he  disposed  of  that 
money.  He  might  have  had  it  on  his  person  for  all 
they  know,  because  they  didn't  search  him  upon  his 
return  or  they  didn't  search  his  car. 

The  Court:  That  is  an  argmnent.  There  is  no  evi- 
dence he  disposed  of  any  money  during  that  trip. 

Mr.  Neblett:  There  is  no  evidence  he  ever  gave 
any  to  Rayson  except  the  $50  he  owed  him. 

The  Court:  There  is  evidence  $700  was  given 
him,  or  $860. 

Mr.  Neblett:  No,  700,  your  Honor.  I  believe  the 
testimony  of  Fletcher  is  he  got  $700.  But  if  these 
police  officers  are  telling  the  truth,  why  didn't  they 
search  him  at  the  time  he  returned  to  see  whether 
he  had  got  rid  of  the  $700.  Why  didn't  they  search 
his  car"?  Why  did  they  let  him  go  off  and  spend 
two  hours?  That  is  argument,  but  that  is  the  cir- 
cmnstance  in  the  case.  It  is  our  theory  that  is  when 
that  heroin  was  planted  at  the  railroad  sign,  when 
he  was  out  there.  He  had  somebody  else  make  these 
calls.  I  think  the  police  officers  are  not  entitled  to 
belief  when  they  say  he  had  only  [354]  seen  Rayson 
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about  twice  six  or  eight  months  before  this  time, 
and  he  could  recognize  his  voice  over  the  teleijhone. 
That  is  incredible. 

The  Court:  Mr.  Rayson  testified  on  the  stand 
that  he  was  in  the  smoke  shop  and  that  Fletcher 
called  him  on  the  phone.  I  think  he  said  he  called 
at  4:00  o'clock  in  the  afternoon.  He  hadn't  seen 
Fletcher.  He  got  in  his  car  and  he  went  home  and 
met  him  down  on  the  street  where  he  was  paid  the 
$50. 

Now,  according  to  Rayson 's  own  testimony,  he 
hadn't  seen  Fletcher  up  to  4:00  o'clock  that  after- 
noon. 

Mr.  Neblett:    That's  right. 

The  Court:  And  yet  we  have  Sergeant  Landry 
and  we  have  Sergeant  Farrington  and  we  have 
Fletcher 


Mr.  Neblett:     And  Mr.  Richards. 

The  Court:    Who? 

Mr.  Jensen:    And  Mr.  Richards. 

The  Court:  And  Richards,  who  testify  that 
Fletcher  and  Rayson  were  seen  together  at  12:00 
o'clock,  11:00  o'clock,  12:00  o'clock.  How  are  you 
going  to  reconcile  that  testimony? 

Mr.  Neblett:  I  just  don't  think  it  is  true,  that's 
aU. 

The  Court:  You  think  four  j)eople  have  come 
up  here  and  agreed  to  something  that  isn't  true? 

Mr.  Neblett :  I  think  they  will  do  anything,  most 
anything.  The  way  this  case  has  turned  out,  I 
think  they  will  testify  to  most  anything  to  bring 
about  a  conviction.  I  feel  [355]  that  way  about  it. 
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The  Court:  Well,  you  are  representing  your 
clients. 

Mr.  Neblett:    Pardon  me,  your  Honor? 

The  Court:  You  are  representing  your  clients 
and  you  can  feel  that  way,  but  I  am  not  represent- 
ing your  clients.  I  am  trying  to  look  at  the  evidence 
as  it  has  been  presented  to  the  court. 

Mr.  Neblett:  Well,  even  so,  your  Honor,  I  do 
say  that  it  is  incredible  that  they  would  have  known 
his  voice,  that  these  officers  would  have  known  his 
voice. 

Of  course,  Fletcher  told  them  it  was  Rayson  who 
was  calling,  who  was  talking  that  afternoon  at  4:00 
o'clock.  That  is  fully  explained,  I  think,  by  the  fact 
that  Rayson  does  admit  he  was  called  by  Fletcher  in 
the  afternoon  about  4:00  o'clock,  and  he  went  down 
to  56th  and  Broadway  and  met  him,  and  there 
Fletcher  paid  him  the  $50  that  he  owed  him. 

Then  he  drove  off  and  he  didn't  see  him  any 
more  that  day  or  hadn't  seen  him  any  more  from 
that  day  to  this. 

The  Court:  But  what  about  these  meetings? 
What  about  this  meeting  at  noon  or  at  11:00 
o'clock?  According  to  Rayson's  testimony  he  was  at 
the  smoke  sho^D  then.  He  was  not  running  around. 
He  wasn't  down  there  at  11:00  o'clock  on  North 
Hoover,  or  12:30  at  58th  and  Main.  He  didn't  see 
Fletcher  at  58th  and  Main.  Am  I  going  to  disregard 
the  testimony  of  the  officers?  [356] 

Mr.  Neblett :  If  you  believe  it  doesn't  prove  any- 
thing. 

The  Court :    I  don't  know  whether  it  proves  any- 
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liiing,  excoi)t  it  throws  some  question  upon  the  en- 
tire testimony  of  Rayson. 

Mr.  Neblett:  That  is  true,  your  Honor,  but  sup- 
posing til  at  all  of  Rayson's  testimony  is  disbelieved, 
there  is  still  not  enough  evidence  in  our  o})inion  to 
convict  him.  The  government  hasn't  made  out  a 
case. 

The  Court :  How  about  picking  up  the  stuff  I  No 
question  that  Avas  picked  up.  The  officers  said  it  was 
picked  up. 

Mr.  Neblett:  I  doTi't  have  any  doubt  that,  but 
what  is  the  connection  between  that  and  Rayson? 
Just  to  show  the  unreliability  of  the  police  officers' 
testimony,  Sergeant  Landry,  I  think  it  was,  w^ho 
pursued  him  that  afternoon,  said  he  pursued  him 
to  the  crossing  at  Budlong  and  Slauson,  the  rail- 
road crossing  there,  and  lost  him.  That  would  have 
been  very  simple,  to  stay  around  there  and  see 
whether  he  planted  it. 

Mr.  Jensen:  That  ^vas  in  the  morning  at  11:00 
a.m.,  long  before  the  delivery. 

Mr.  Neblett:    Was  that  in  the  morning? 

Mr.  Jensen :  Yes,  that  was  when  he  followed  him 
from  his  home  into  tow^n  at  11:00  o'clock  in  the 
morning. 

Mr.  Neblett:  I  am  sorry  about  that.  I  made  a 
mistake.  But  it  doesn't  prove  this  case  beyond  a 
reasonable  doubt  even  [357]  if  you  disregard  all 
of  Rayson's  testimony.  The  fact  is  there  is  no  show- 
ing whatever  that  he  had  anything  to  do  with,  the 
planting  of  that  heroin,  not  any  showing  except  some 
conversations  Fletcher  said  he  had  with  the  man. 
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The  Court:  According  to  the  evidence,  he  was 
paid  $700,  and  after  being  paid  the  $700  Fletcher 
was  told  where  to  go  to  pick  up  the  stuff,  and  he 
went  and  got  it. 

Mr.  Neblett:  He  was  told  later  that  afternoon 
where  to  go  and  pick  it  up  on  the  telephone. 
Fletcher  and  they  went  out  and  picked  it  up  at  6 :30. 
I  wondered  why  somebody  didn't  take  fingerprints 
off  those  packages.  The  government  didn't  take 
them. 

The  Court:  I  don't  know  whether  you  can  off 
cellophane  or  not. 

Mr.  Neblett :  You  can  off  the  paper  bag.  I  think 
cellophane  is  one  of  the  best. 

The  Court:    I  don't  know. 

Mr.  Neblett:  I  believe  so.  But  I  wonder  why 
they  didn't  see  whether  Rayson's  fingerprints  were 
on  it  or  not.  But  there  is  no  testimony  about  that. 

If  the  court  please,  if  you  disregard  the  testimony 
of  Rayson,  there  isn't  anything  to  prove  beyond  a 
reasonable  doubt  that  he  got  this.  It  is  incredible 
that  anybody,  that  Rayson  would  call  him  up  and 
then  plant  that  down  there  on  the  railroad  track 
in  broad  daylight.  I  think  the  court  will  take  [358] 
judicial  notice  of  the  fact  that  on  September  14th 
we  had  daylight  savings  time  in  Los  Angeles.  The 
officers  testified  they  picked  this  up  between  6:00 
and  6 :30,  as  I  recall  it.  At  that  time  it  still  Avas  day- 
light. 

The  Court:  There  is  no  question  but  what  some- 
body i)ut  it  there. 

Mr.  Neblett:    No  question  about  tliat. 
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The  Court:  And  some])OCiy  put  it  there  in'obably 
in  the  daylight. 

Mr.  Neblett:  My  estimate  of  the  evidence  is  that 
I  think  this  is  a  reasonable  conclusion,  that  that 
two  hours  when  Fletcher  was  gone,  he  put  it  there. 
In  other  words,  he  sold  the  government  $700  worth 
of  heroin.  He  still  has  the  money,  if  he  hasn't  spent 
it.  That  is  what  haj^pened.  Fletcher  was  gone  for 
two  hours.  No  one  knows  where  he  was.  When  he 
came  back  he  got  a  telephone  call  from  somebody 
who  said,  "Go  down  to  the  railroad  track  at  Bud- 
long  and  Slauson  and  pick  it  up." 

That  is  the  crux  of  this  case,  as  we  see  it.  It  is 
all  circumstantial  evidence  as  to  who  put  it  there. 
This  is  a  circumstance,  his  being  gone  for  two 
hours. 

The  Court:  Well,  Colonel,  I  think  there  is  suf- 
ficient evidence  in  the  case  to  justify  a  finding  of 
Rayson  guilty.  I  think  there  is  sufficient  evidence 
in  this  case  for  that. 

Mr.  Neblett:  Mr.  Dudley  calls  my  attention  to 
the  fact  that  Fletcher  testified  he  had  known  Ray- 
son  since  1953,  shortly  [359]  after  he  came  back 
from  the  penitentiary,  I  think,  and  that  he  was  a 
frequenter  or  visitor  around  the  smoke  shop  rim 
by  Rayson.  May  he  give  his  idea? 

The  Court:    Yes,  go  ahead. 

Mr.  Dudley:  I  think  Mr.  Neblett  is  a  little  con- 
fused about  the  smoke  shop  and  the  telephone  call. 
As  I  recall  the  testimony  of  Fletcher,  he  testified 
that  Richards  had  given  him  this  unlisted  telephone 
number  and  that  he  had  given  that  to  Kelley. 
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The  Court:    That's  right. 

Mr.  Dudley:  That  is  the  point  we  are  talking 
about.  Fletcher  also  testified  that  he  had  known 
Rayson  since  1953,  and  as  I  recall,  at  least  the  in- 
ference is  from  the  testimony,  he  had  seen  Rayson 
many  times  since  1953. 

The  Court:  Yes,  and  he  could  have  given  this 
telephone  number  to  Rayson. 

Mr.  Dudley:  That's  true.  He  could  have  got  the 
telephone  number  off  of  Richards'  telephone.  That 
happens  so  often. 

The  Court:     Yes,  he  could  have  done  that. 

Mr.  Dudley:  So  there  is  no  connection  with 
Kelley. 

The  Court:    We  are  talking  about  Rayson  now. 

Mr.  Dudley:     At  the  moment. 

The  Court:  Rayson  is  the  one  we  were  talking 
about. 

Mr.  Dudley:  I  thought  you  had  stopped  talking 
about  [360] 

The  Court:  No.  Well,  as  far  as  Kelley  is  con- 
cerned, Kelley  has  been  convicted  in  this  court.  He 
is  on  probation.  If  he  would  be  found  guilty  in  this 
case,  his  probation  might  be  revoked  and  he  would 
be  sentenced  and  he  would  probably  be  sentenced 
for  a  long,  long  time  in  this  case.  I  certainly  don't 
want  to  send  a  defendant  to  penitentiary  for  three 
or  five  years  upon  the  sole  testimony  that  the  main 
witness  of  the  government  said  he  gave  a  telephone 
number  to  Kelley.  I  think  that  this  telephone  num- 
ber could  have  been  given  to  Rayson.  There  was 
lots  of  opportunity.   The  government  didn't  have 
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Fletcher  under  surveillance  all  the  time.  He  wasn't 
watched  24  hours  a  day.  He  could  have  passed  the 
telei)hone  number  to  him. 

Consequently,  I  am  going  to  find  the  defendant 
Kelley  not  guilty  as  to  Count  1,  not  guilty  as  to 
Count  2,  and  not  guilty  as  to  Count  3. 

The  defendant  Rayson,  I  am  going  to  find  not 
guilty  as  to  Count  1,  Guilty  as  to  Count  2  and  guilty 
as  to  Count  3. 

Is  the  defendant  Rayson  in  custody^ 

Mr.  Neblett:    No,  your  Honor. 

The  Court:  He  may  remain  on  bond  until  the 
time  of  sentence.  I  will  refer  the  matter  to  the 
probation  department  for  pre-sentence  report  and 
set  the  matter  down  for  hearing  on  December  19th 
at  2:00  o'clock  in  the  afternoon. 

The  defendant  may  remain  on  bond  until  the  time 
of  [361]  sentence. 

The  Clerk:  The  bond  is  in  the  other  case.  Do 
you  want  to  continue  that  case  to  the  19th  then? 

The  Court:  Yes.  The  other  case  should  be  con- 
tinued to  the  19th  and  not  have  the  necessity  of 
putting  up  a  new  bond. 

Mr.  Neblett:    And  Kelley's  bond  is  exonerated? 

The  Court:    Kelley's  bond  will  be  exonerated. 

Will  you  take  Mr.  Rayson  up  to  the  Probation 
Department  ? 

Mr.  Neblett:    Yes,  your  Honor. 

The  Court:    That's  all  in  this  case  then.  [362] 

[Endorsed]  :  Filed  December  28,  1955. 
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[Endorsed]  :  No.  15021.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Eugene  Rayson,  Ap- 
pellant, vs.  United  States  of  America,  Appellee. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  Southern  District  of 
California,  Central  Division. 

Filed:     February  3,  1956. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15021 

EUGENE  RAYSON,  Appellant, 

vs. 


UNITED  STATES  OF  AMERICA, 


Appellee. 


APPELLANT'S  STATEMENT  OF  POINTS 
ON  APPEAL 

To  the  Clerk  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  and  to  Laughlin  E. 
Waters,  U.  S.  Attorney,  Louis  Lee  Abbott,  As- 
sistant U.  S.  Attorney,  and  Robert  John  Jen- 
sen, Assistant  U.  S.  Attorney,  Attorneys  for 
the  Appellee: 

Comes  now  the  appellant,  Eugene  Rayson,  and, 
pursuant  to  Rule   17    (6)    of  this   Court,  files  his 
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statement   of   the   points   on    which   he   intends   to 
rely  on  this  appeal : 

1.  The  District  Court  erred  in  denying  defend- 
ant's motion  for  acquittal  made  at  the  conclusion 
of  the  Government's  case. 

2.  The  evidence  is  insufficient  to  support  the 
finding  of  the  District  Court  (the  case  was  tried 
by  the  Court  without  a  jury,  a  jury  having  been 
expressly  waived  in  writing  by  the  Government,  and 
hy  the  defendant  and  appellant,  Eugene  Rayson) 
that  the  defendant  was  guilty  as  charged  in  counts 

II  and  III  of  the  indictment. 

3.  The  decision  of  the  District  Court,  finding 
the  appellant,  Rayson,  guilty  on  counts  II  and  III 
of  the  indictment,  and  sentencing  him  to  three 
years  in  the  penitentiary  and  finding  him  $5.00  on 
each  of  the  two  counts,  the  penitentiary  sentences 
to  run  concurrently,  is  not  supported  by  substantial 
evidence,  or  any  evidence  sufficient  to  sustain  the 
decision  that  the  appellant  was  guilty  as  charged. 

4.  The  findings  by  the  District  Court  that  the  de- 
fendant and  appellant  was  guilty  on  counts  II  and 

III  of  the  indictment  are  both  clearly  erroneous. 

5.  Neither  the  findings  of  guilty  nor  the  judg- 
ment is  supported  by  substantial  evidence. 

6.  Both  the  findings  of  guilty  and  the  judgment 
are  contrary  to  the  weight  of  the  evidence. 

7.  The  District  Court  erred  in  admitting  the  tes- 
timony of  the  witness  Norman  Fletcher,  to  which 
objections  were  made. 

8.  The  District  Court  erred  in  admitting  testi- 
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mony  of  the  witness  M.  P.  Richards,  to  Avhich  ob- 
jections were  made. 

9.  The  District  Court  erred  in  admitting  the 
testimony  of  the  witness  A.  F.  Landry,  to  which 
objections  were  made. 

10.  The  District  Court  erred  in  admitting  the 
testimony  of  the  witness  William  R.  Farrington,  to 
which  objections  were  made. 

11.  The  District  Court  erred  in  ruling  that  the 
evidence  did  not,  as  a  matter  of  law,  disclose  an  en- 
trapment of  the  defendant  and  appellant. 

12.  The  District  Court  erred  in  ruling  that  the 
telephone  conversations  between  the  witness  Nor- 
man Fletcher  and  the  defendant  and  appellant,  Eu- 
gene Rayson,  a  recording  instrument  being  attached 
to  the  telephone  and  records  made  of  such  conversa- 
tions, were  admissible  over  the  objection  of  the 
defendant. 

13.  The  District  Court  erred  in  ruling  that  the 
telephone  conversations  between  the  witness  Nor- 
man Fletcher  and  the  defendant  and  appellant,  the 
same  being  listened  in  on  by  other  persons,  were 
admissible. 

14.  The  District  Court  erred  in  holding  that  the 
evidence  obtained  by  the  telephone  conversations 
was  admissible  and  that  the  same  was  not  barred 
by  the  provisions  of  47  U.S.C,  Section  605. 

15.  The  District  Court  erred  in  denying  defend- 
ant and  appellant's  motion  to  strike  the  testimony 
of  the  telephone  conversations  between  the  witness 
Norman  Fletcher  and  defendant  and  appellant,  a 
recording   instrument   being   attached  to   the   tele- 
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2)lione  and  recordings  miidc  of  such  conversations, 
and  other  witnesses,  who  afterwards  testified,  lis- 
tening in  to  the  conversations. 

16.  The  District  Court  erred  in  denying  the  de- 
fendant's motion  for  a  new  triah 

17.  There  is  no  evidence  whatever  to  show  that 
the  defendant  and  appellant,  Eugene  Rayson,  did 
ever  receive,  conceal  or  transport  or  facilitate  the 
concealment  or  transportation  of  a  narcotic  drug, 
charged  in  count  II  of  the  indictment. 

18.  There  is  no  evidence  whatever  to  show^  that 
the  defendant  and  appellant,  Eugene  Rayson,  did 
ever  sell  or  facilitate  the  sale  of  a  certain  narcotic 
drug  to  one  Norman  Fletcher,  as  charged  in  count 
III  of  the  indictment. 

19.  The  District  Court  erred  in  denying  the  de- 
fendant's motion  for  an  acquittal  at  the  close  of  the 
prosecution's  case. 

20.  The  District  Court  erred  in  denying  the  de- 
fendant and  appellant's  motion  for  new  trial. 

Dated:    February  9,  1956. 

/s/  WM.  H.  NEBLETT, 

Attorney  for  Appellant 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :  Filed  February  10,  1956.  Paul  P. 
O'Brien,  Clerk. 


p^ 


No.  15021 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Eugene  Rayson, 

Appellant, 


vs. 
United  States  of  America, 


Appellee, 


BRIEF  FOR  APPELLANT. 


F'   I    L 


Wm.  H.  Neblett, 

649  South  Olive  Street, 
Los  Angeles  14,  California, 

Attorney  for  Appellant.  PAUL  P 


Parker  &  Son,  Ina,  I^w  Printers,  Los  Angeles.  Phone  MA.  6-9171. 


TOPICAL  INDEX 

PAGE 

Jurisdictional  statement  1 

Statement  of  the  case 2 

Specification  of  errors 7 

Summary    of    argument 11 

Argument    12 

Appendix.     Pertinent   Statutes   App.  p.     1 


TABLE  OF  AUTHORITIES  CITED 

Cases  page 

Din  V.  United  States,  232  F.  2d  283 11 

Sugden  v.  United  States,  76  S.  Ct.  342;  aif'd,  76  S.  Ct.  709....  11 

United  States  v.  Sugden,  226  F.  2d  281 11,  12 

Rules 

Federal  Rules  of  Criminal  Procedure,  Rule  52(b) 11 

Rules  of  United  States  Court  of  Appeals,  Ninth  Circuit,  Rule 

18(d) 8 

Statutes 

United  States  Code,  Title  18,  Sec.  371 1 

United  States  Code,  Title  21,  Sec.  174 1 

United  States  Code,  Title  28,  Sec.  1291 2 

United  States  Code,  Title  28,  Sec.  1294(1) 2 

United  States  Code,  Title  47,  Sec.  605 7,  11,  12 


No.  15021 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Eugene  Rayson, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


BRIEF  FOR  APPELLANT. 


Jurisdictional  Statement. 

Appellant,  Eugene  Rayson,  and  one  Ollie  W.  Kelley, 
were  indicted  November  16,  1955,  by  the  Federal  Grand 
Jury  at  Los  Angeles,  California.  [R.  3-6.]  The  indict- 
ment was  in  three  counts :  Count  I  charged  defendants 
Kelley  and  Rayson  with  conspiring  to  possess,  sell  and 
conceal  narcotics  in  violation  of  Title  18,  United  States 
Code,  Section  371 ;  Count  II  charged  the  defendants  with 
unlawful  receipt,  transportation  and  concealment  of  ap- 
proximately 2  ounces,  82  grains  of  heroin,  in  violation 
of  Title  21,  United  States  Code,  Section  174;^  Count  III 
charged  the  defendants  with  unlawfully  selling  and  facili- 
tating the  sale  of  approximately  2  ounces,  82  grains  of 


•^Quoted  in  Appendix. 
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heroin,  to  one  Norman  Fletcher  (also  known  as  Albert 
Fletcher),  in  violation  of  Title  21,  United  States  Code, 
Section  174.  The  defendants  were  arraigned  [R.  6]  and 
each  of  them  plead  not  guilty  to  all  three  counts  of 
the   indictment. 

The  case  was  tried  before  Honorable  Harry  C.  West- 
over,  Judge,  without  a  jury  [R.  7],  a  jury  having  been 
waived.  The  Court  found  Ollie  W.  Kelley  [R.  8]  not 
guilty  on  all  three  counts.  The  Court  found  Eugene 
Rayson  not  guilty  on  Count  I,  but  guilty  on  Counts 
n  and  HI. 

A  motion  for  a  new  trial  was  made  on  behalf  of  Rayson 
[R.  9-12]  and  denied.  The  Court  sentenced  Rayson  to 
three  years  imprisonment  on  each  of  Counts  H  and  HI, 
the  sentences  to  run  concurrently,  and  ordered  Rayson 
to  pay  a  fine  to  the  United  States  of  America  in  the 
sum  of  $5.00  on  each  of  Counts  H  and  HI,  making  a 
total  fine  of  $10.00. 

Rayson  appealed  to  this  Court  from  the  judgment  and 
sentence  of  the  District  Court.  [R.  12-13.]  Appellant 
Rayson  is  at  liberty  on  bail  fixed  by  the  District  Court 
pending  his  appeal.  Statutory  provisions  and  authority 
to  sustain  the  jurisdiction  of  this  Court  are  Sections 
1291  and  1294(1)  of  Title  28,  United  States  Code. 

Statement  of  the  Case. 

The  Government  called  five  witnesses:  Norman  (Al- 
bert) Fletcher  [R.  79],  an  informer  for  the  Federal 
Bureau  of  Narcotics;  Malcolm  Richards  [R.  132],  an 
agent  for  the  Federal  Bureau  of  Narcotics;  William  J. 
Gowans  [R.  227],  a  chemist  employed  by  the  Internal 
Revenue  Bureau;  the  other  two  Government  witnesses, 
Algy  F.   Landry    [R.  285]    and  William  R.   Farrington 
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[R.   215]    arc   Deputy   Sheriffs  of   Los   Angeles   County 
assigned  to  the  Narcotics  Division  of  the  Sheriff's  Office. 

Norman  (Albert)  Fletcher,  the  ])rincipal  Government 
witness  and  the  only  witness  for  the  Government  who 
had  any  personal  contact  whatever  with  the  appellant, 
Rayson,  is  an  informer  [R.  79-85]  in  the  employ  of  the 
Federal  Narcotics  Bureau.  Fletcher  says  he  is  35  years 
old.  [R.  74.]  He  came  here  from  Louisiana  during  the 
year  1949.  He  had  two  prior  narcotics  convictions,  one 
federal  and  the  other  state,  in  his  native  state  of  Louisi- 
ana. [R.  74.]  He  was  convicted  the  third  time  for  a 
narcotics  offense  in  the  Superior  Court  of  Los  Angeles 
County,  California,  and  served  a  term  in  Folsom  Peni- 
tentiary. [R.  75.]  As  soon  as  he  got  out  of  Folsom 
he  went  back  to  his  old  profession  of  a  narcotics  peddler. 
[R.  76.] 

In  February,  1955,  Fletcher  was  arrested  by  the  fed- 
eral authorities  in  Los  Angeles  for  possession  of  nar- 
cotics [R.  79]  and  brought  before  the  Federal  Commis- 
sioner there  who  released  him  on  his  own  recognizance. 
[R.  84-85.]  On  what  theory  the  Commissioner  released 
Fletcher  is  not  clear;  he  was  released  to  officers  of  the 
Federal  Narcotics  Bureau  at  Los  Angeles,  and  attached 
to  Malcolm  Richards  of  the  Bureau.  Fletcher  escaped 
trial  on  the  charge  by  what  he  says  to  have  been  coopera- 
tion with  and  employment  by  the  Federal  Government  as 
an  undercover  agent.  [R.  80-81.]  Fletcher  said,  in  re- 
sponse to  questions  by  the  Court  [R.  81],  that  he  was 
released  to  the  officers  by  promising  to  work  with  them 
to  apprehend  "the  bigger  peddlers — narcotics   peddlers." 

Rayson  ran  a  smoke  shop  at  3326  South  Main  Street, 
Los  Angeles.  The  smoke  shop  was  operated  as  a  recrea- 
tion club,  at  which  tobacco  and  soft  drinks  were  sold. 


Fletcher  was  accustomed,  from  June,  1955,  until  the 
arrest  of  appellant,  to  visit  the  smoke  shop  from  time  to 
time.    [R.  267-268.] 

The  conviction  in  this  case  rests  entirely  upon  the 
testimony  of  the  informer,  Fletcher,  already  a  three  time 
loser  under  indictment  for  a  fourth  narcotics  offense, 
and  upon  the  testimony  of  Federal  and  State  Narcotics 
Officers  as  to  the  contents  of  telephone  conversations 
claimed  to  have  taken  place  between  appellant  Rayson 
and  the  witness  Fletcher,  which  were  intercepted  by  the 
Federal  and  State  Officers,  and  which  were  recorded  by 
means  of  telephone  and  wire  tapping  instruments. 

It  is  apparent  that  Fletcher  went  all  out  to  get  the 
defendants,  his  motive  being  to  save  himself  or  to  assist 
as  far  as  possible  in  getting  himself  freed  from  the 
pending  narcotics  charge,  filed  against  him  February, 
1955.  It  is  not  clear  from  the  record  whether  Fletcher 
got  in  touch  with  Rayson  or  Rayson  got  in  touch  with 
Fletcher.  Fletcher  claims  that  Rayson  telephoned  him. 
[R.  28.]  According  to  Fletcher,  Rayson  telephoned  the 
first  time,  September  14,  1955,  at  Agent  Richards'  house, 
using  a  telephone  number  Fletcher  said  he  had  given  to 
Kelley  the  day  before.  [R.  110-111.]  At  this  first 
telephone  conversation  on  September  14,  1955,  Fletcher 
said  he  told  Rayson  he  wanted  to  get  in  touch  with  him 
to  purchase  "some  stuff"  [R.  111-112];  and  Fletcher  said 
that  he  made  an  appointment  with  Rayson  to  meet  him 
that  day  at  58th  and  Hoover,  Los  Angeles,  at  1 1 :00  in 
the  morning. 


Fletcher  said  that  he  met  Rayson  at  the  appointed 
time  and  place  and  gave  him  $700.00  for  2  ounces  of 
heroin,  which  Fletcher  said  Rayson  was  to  deliver  to 
him  later  that  day.  [R.  112-114.]  Fletcher  claimed  that 
Rayson  got  into  Fletcher's  car  where  he  gave  him  the 
$700.00.  [R.  112-113.]  At  the  time  Fletcher  had  a 
recording  device  on  his  person  which  would  pick  up  all 
the  conversation  between  him  and  Rayson.  [113-114.] 
What  was  on  that  recording  device  remains  a  secret 
between  the  narcotics  officers  and  their  informer.  Rayson 
admitted  that  he  met  Fletcher  at  the  appointed  place 
and  did  collect  $50.00  from  Fletcher  [R.  272]  which 
was  the  payment  of  a  loan  that  Rasyon  had  previously 
made  to  Fletcher.     [R.  269.] 

Fletcher  said  he  was  searched  before  he  went  to  talk 
with  Rayson  by  the  narcotics  officers  who  gave  him 
S860.00  to  make  the  purchase.  [R.  140.]  When  Fletcher 
returned  after  seeing  Rayson  neither  he  nor  his  car  was 
searched  to  find  out  whether  he  still  had  the  money  or 
had  parted  with  the  money  and  procured  the  heroin.  The 
officers  allowed  him  to  leave  and  go  to  Beverly  Hills, 
fifteen  miles  away,  to  visit  his  girl  friend  and  be  gone 
for  about  two  hours. 

It  is  the  contention  of  the  appellant  that  Fletcher  went 
out  to  see  his  girl  friend  and  left  the  S700.00  with  her, 
and  during  that  time  planted  the  heroin  under  the  railroad 
sign  at  Budlong  and  Slauson.  where  it  was  later  picked 
up  by  Fletcher  and  officer  Richards.  Fletcher  returned 
from  the  visit  to  his  girl  friend  in  Beverly  Hills.,   and 


his  testimony  is  [R.  40]  that  Rayson  conveniently  tele- 
phoned him  at  officer  Richards'  house  about  6:30  P.  M. 
to  tell  him  where  to  pick  up  the  heroin.  Officers  Richards 
and  Farrington  and  Fletcher  were  present  and  recorded 
the  conversation  with  a  telephone  recording  machine.  [R. 
146,  203.] 

There  is  no  proof  of  any  kind  in  this  case  that  Rayson 
was  the  man  on  the  other  end  of  the  telephone  in  any  of 
the  conversations,  except  that  Fletcher  claimed  that  he 
could  recognize  his  voice,  an  easy  claim  upon  which  any 
person  could  be  convicted  upon  the  testimony  of  an  in- 
former who  was  interested  in  keeping  the  $700.00,  and 
at  the  same  time  disposing  of  some  narcotics  he  probably 
procured  from  his  girl  friend  and  deposited  under  the 
railroad  sign.  Again,  at  both  of  these  telephone  conver- 
sations, on  the  14th,  upon  which  the  whole  case  hinges,  a 
recording  device  was  attached  which  recorded  all  that 
was  said. 

Timely  objections  to  the  introduction  by  the  Govern- 
ment of  the  telephone  conversations  were  made  by  appel- 
lant and  overruled;  these  objections  were  followed  by 
motions  to  strike  the  testimony,  which  were  denied  [R. 
69,  129,  231-236]  ;  a  motion  for  acquittal  was  made  and 
denied  [R.  237-240]  ;  and  all  of  the  questions  so  raised 
were  urged  on  a  motion  for  new  trial  which  was  denied. 
[R.  8,    12.] 
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Specification  of  Errors. 

1.  The  District  Court  erred  in  ruling  that  the  tele- 
phone conversations  between  the  witness  Norman  Fletcher 
and  appellant  Eugene  Rayson.  a  recording  instrument 
being  attached  to  the  telephone  and  recordings  made  of 
such  conversations,  were  admissible  over  the  objections  of 
appellant. 

2.  The  District  Court  erred  in  ruling  that  the  tele- 
phone conversations  between  the  witness  Norman  Fletcher 
and  appellant  Eugene  Rayson.  the  same  being  listened  to 
by  other  persons,  were  admissible  over  the  objections  of 
the  appellant. 

3.  The  District  Court  erred  in  holding  that  the  e\-i- 
dence  obtained  by  the  telephone  conversations  was  admis- 
sible and  that  the  same  was  not  barred  by  the  pro\'isions 
of  47  U.   S.  C.  605. 

4.  The  District  Court  erred  in  denying  appellant's 
motion  to  strike  the  testimony  of  the  telephone  conversa- 
tions between  the  witness  Norman  Fletcher  and  appellant 
Eugene  Rayson.  a  recording  instrument  being  attached 
to  the  telephone  and  recordings  made  of  such  con- 
versations. 

5.  There  is  no  evidence  to  show  that  appellant  Eugene 
Rayson  did  ever  receive,  conceal  or  transport  or  facilitate 
the  concealment  or  transportation  of  the  narcotic  drug 
charged  in  count  II  of  the  indictment,  and  the  finding  of 
guilty  on  this  count  is  clearly  erroneous. 

6.  There  is  no  evidence  to  show  that  appellant.  Eugene 
Rayson.  did  ever  sell  or  facilitate  the  sale  of  a  certain 
narcotic  drug  to  one  Norman  Fletcher,  as  charged  in 
count  III  of  the  indictment,  and  the  finding  of  guilt>' 
on  this  count  is  clearlv  erroneous. 


7.  The  District  Court  erred  in  denying  appellant's 
motions  for  acquittal  made  at  the  close  of  the  prosecu- 
tion's case. 

8.  The  District  Court  erred  in  denying  appellant's 
motion  for  a  new  trial. 

To  comply  with  Rule  18  (d)  of  this  Court,  relating 
to  the  prescribed  method  of  raising  on  appeal  errors  in 
the  admission  and  rejection  of  evidence,  appellant  pre- 
sents the  following  objections  and  summaries  of  the  evi- 
dence as  applicable  to  Specification  of  Errors,  Numbers 
1,  2,  3  and  4. 

Government  witnesses  Fletcher,  Richards,  and  Farring- 
ton  all  testified  that  there  were  four  telephone  calls  from 
appellant  to  Government  informer  Fletcher,  September 
14,  1955.  The  testimony  of  the  officers  and  the  informer 
was  that  the  first  three  of  these  calls  were  for  the  purpose 
of  making  appointments  for  Rayson  and  Fletcher  to  meet. 
The  testimony  of  the  telephone  conversations  is  very  vague 
but,  given  the  strongest  implications  and  inferences,  the 
conversations  amounted  to  solicitation  by  the  informer 
Fletcher  of  Rayson  to  sell  Fletcher  "some  stuff"  and  to 
make  appointments  where  they  could  meet  and  talk  the 
matter  over,  settle  the  price  and  plan  the  delivery  of  some 
heroin.  [R.  29,  ?>6,  38,  41,  116-117,  123,  143-144,  146- 
147,   196,   197,  201,  202,  204,   and  217-221.] 

The  fourth  one  of  these  calls  was  late  in  the  afternoon 
when  the  officers  claimed  that  Rayson  said  over  the  tele- 
phone to  Fletcher  that  the  "stufif"  could  be  found  under 
a  railroad  sign  near  the  intersection  of  Budlong  and 
Slauson  Avenues  in  Los  Angeles. 

A  regular  recording  machine  for  recording  telephone 
conversations   was   attached   to   the  telephone  during  all 
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four  of  these  conversations  and  Retcher  and  the  two 
officers,  Richards  and  Farrington,  Hstened  in  and  heard 
the  conversations  and  testified  to  them  at  the  trial. 

At  the  conckision  of  the  direct  examination  of  informer 
Fletcher,  appellant  moved  to  strike  his  testimony  because 
it  appeared  by  this  time  that  Federal  Officer  Richards 
and  Deputy  Sheriff  Farrington  were  listening  in  on  the 
conversations.  The  motion  to  strike  was  made  on  the 
ground  that  receiving  the  testimony  ''violated  the  defend- 
ant's rights  under  Article  IV  and  Article  XIV  of  the 
Constitution  of  the  United  States,"  and  because  such  tes- 
timony "is  not  admissible  and  cannot  be  used  to  convict 
the  defendant  because  it  is  an  invasion  of  his  right  of 
privacy."     [R.  69.] 

The  Court  denied  the  motion  to  strike  on  the  ground 
that  the  receiver  was  held  close  enough  to  the  ears  of 
the  three  present  so  that  all  could  hear.  At  this  time 
there  was  no  evidence  that  the  line  had  been  tapped.  The 
Court  stated: 

"Let's  assume,  Mr.  Neblett,  A  and  B  are  carrying 
on  a  telephone  conversation.  If  C  taps  that  line 
somewhere  and  listens  in,  of  course,  it  is  illegal." 
[R.  71.] 

At  this  point  [R.  72]  the  District  Attorney,  Mr.  Jen- 
sen, said  that  he  "did  not  want  any  misapprehension  about 
what  occurred  in  this  instance.  As  a  matter  of  fact,  these 
telephone  conversations  were  in  part  recorded.  That  is 
not  presently  in  evidence."  The  Court  then  stated  [R.  73] 
that  it  could  not  rule  on  something  not  before  the  Court; 
and  that  "if  it  appears  later  that  there  was  an  intercep- 
tion, I  am  going  to  reverse  my  ruling." 

On  cross-examination  Fletcher  admitted  that  all  of  the 
telephone   calls   on   September    14,    1955,   were   recorded. 


—10— 

[R.  123.]  Officer  Richards  also  testified,  on  cross-exami- 
nation, that  all  of  the  telephone  calls  on  September  14, 
1955,  were  recorded  on  the  recording  machine  tapping 
the  telephone  line     [R.  202-204.] 

With  the  permission  of  the  Court,  rulings  on  the  ob- 
jections were  deferred  until  it  had  appeared  clearly  from 
the  testimony  of  the  Government  witnesses  that  the  tele- 
phone line  was  tapped  during  all  of  the  supposed  con- 
versations between  Rayson  and  the  informer  Fletcher. 
[R.  231.]  At  pages  232-233  of  the  record,  counsel  for 
appellant  stated: 

"If  your  Honor  please,  I  can't  specify  in  any  more 
particularity  than  moving  to  strike  the  testimony  of 
the  witness  Fletcher  and  the  witness  Farrington  and 
the  witness  Richards  as  to  their  testimony  relating 
to  that  part  of  the  evidence  which  has  been  produced 
by  the  government  on  the  proposition  that  certain 
telephone  conversations  were  made  to  the  house  of 
Richards  on  his  telephone  number,  and  to  that  tele- 
phone was  attached  a  listening  device  which  the  gov- 
ernment has  shown  was  attached,  a  tape  recorder, 
and  it  has  been  testified  here  that  the  tape  recorda- 
tion was  somewhat  indefinite,  but  you  could  listen 
to  it  several  times  and  tell  what  it  said,  so  I  assume 
that  the  testimony  that  they  are  giving  here  is  testi- 
mony they  learned  from  this  tape  recorder  which 
they  have  not  yet  ofifered  in  evidence. 

I  feel  that  the  motion  to  strike  could  be  well  taken 
upon  the  ground  that  obtaining  evidence  in  that  man- 
ner is  in  violation  of  Section  605,  I  believe  it  is, 
47  USCA." 

The  Court  denied  the  motion  to  strike.     [R.  237.] 

The  question  of  wire  tapping  was  again  raised  on  mo- 
tion for  a  new  trial.  The  Court  denied  the  motion. 
[R.   11-12.] 
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Summary  of  Argument. 

(A)  The  appellant  was  convicted  on  evidence  obtained 
by  the  Federal  and  State  officers,  in  violation  of  the  Fed- 
eral Communications  Act,  Title  47,  United  States  Code 
Section  605,  which  forbids  the  interception  of  any  tele- 
phone communication  and  the  disclosure  of  the  intercepted 
communication  or  any  part  of  it.  Under  the  facts  of 
this  case,  as  already  outlined,  the  point  seems  to  have 
been  definitely  settled  in  favor  of  the  appellant  by  a  recent 
decision  of  this  Court,  necessitating  a  reversal  of  his  con- 
viction on  both  counts. 

United  States  v.  Sugden  (C.  A.  9,  Nov.  10,  1955), 
226  F.  2d  281,  certiorari  granted; 

Sugden  v.  United  States,  76  S.  Ct.  342,  affirmed 
76  S.  Ct.  709. 

(B)  The  finding  that  the  appellant  was  guilty  under 
counts  II  and  III  of  the  indictment  is  clearly  erroneous, 
as  there  is  no  competent  evidence  or,  in  fact,  any  evidence 
at  all,  to  show  that  appellant  Rayson  ever  received,  con- 
cealed, transported  or  facilitated  the  concealment  or  trans- 
portation of  a  narcotic  drug,  or  ever  sold  or  facilitated 
the  sale  of  a  narcotic  drug  to  Norman  Fletcher.  This 
Court  may  reverse  appellant's  conviction  under  its  power 
to  correct  "plain  error." 

Fed.  Rides  Crim.  Proc.  Rule  52(b); 

Din  V.  United  States  (C.  A.  9,  March  2,  1956), 
232  F.  2d  283. 
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ARGUMENT. 

I. 

As  has  been  pointed  out,  supra.  United  States  Code 
Title  47,  Section  605,  forbids  the  interception  and  dis- 
closure of  any  telephone  communication  when  not  author- 
ized by  the  sender.  In  the  case  of  United  States  v.  Sug- 
den  (C.  A.  9,  Nov.  10,  1955),  226  F.  2d  281,  the  de- 
fendants were  indicted  for  conspiracy  to  violate  the  im- 
migration laws  by  employing  Mexican  nationals,  com- 
monly called  "wetbacks,"  on  their  farm  and  taking  vari- 
ous steps  to  hide  them  and  to  avoid  being  caught  with 
them  in  their  employ.  The  defendants  had  a  private 
radio.  An  agent  of  the  Federal  Communications  System 
intercepted  their  broadcasts.  This  Court  held  that  the 
use  in  evidence  of  the  intercepted  material  obtained  by 
the  agent,  monitoring  the  broadcasts,  at  the  time  when 
the  station  and  the  Sugdens  were  licensed,  was  forbidden 
by  United  States  Code  Title  47,  Section  605. 

In  the  opinion  in  United  States  v.  Sugden,  this  Court 

has    succinctly    stated    the    rule    applicable    to    the    case 

at  bar,  as  follows: 

"The  Government  must  concede  that  If  the  facts 
were  the  same  save  that  Stratton  had  tapped  the 
Sugdens'  telephone  line  and  obtained  the  same  in- 
formation without  the  Sugdens'  consent  as  he  did 
by  monitoring  the  air  waves,  then  the  trial  court's 
rulings  were  correct.  Weiss  v.  United  States,  308 
U.  S.  321,  60  S.  Ct.  269,  84  L.  Ed.  298." 
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II. 

Appellant  contends  that  the  findinjT^s  of  guilty  on  counts 
II  and  III  are  clearly  erroneous  and  constitute  "plain 
error."  All  that  the  testimony  of  the  government  wit- 
nesses shows  is  that  there  were  some  telephone  conver- 
sations September  14,  1955,  the  object  of  the  telephone 
conversations  being  to  set  up  a  deal  for  the  purchase 
by  Fletcher  of  some  heroin.  There  is  no  credible  testi- 
mony that  the  person  who  was  talking  to  Fletcher  over 
the  telephone  was  Rayson.  True,  Fletcher  said  that  he 
recognized  Rayson's  voice.  There  is  no  contention  that 
the  officers  who  tapped  the  telephone  line  and  listened 
in  on  the  conversations  knew  who  was  on  the  other  end 
of  the  telephone.  The  testimony  that  appellant  met 
Retcher  at  58th  and  Hoover  is  fully  explained  by  ap- 
pellant's testimony  that  he  met  Fletcher  there  to  collect 
the  loan  of  $50.00  which  Fletcher  owed  him. 

Any  hypothesis  consistent  with  innocence  overrides 
one  that  is  consistent  with  guilt.  Fletcher,  a  three  time 
loser,  had  every  possible  motive  to  bring  about  the  con- 
viction of  Rayson  to  save  himself  from  being  convicted 
on  the  pending  charge,  in  which  the  minimum  penalty  was 
ten  years. 

The  biggest  weakness  in  the  government's  case  is  the 
dereliction  of  the  officers  in  allowing  Fletcher,  immediately 
after  he  was  supposed  to  have  paid  $700.00  to  Rayson, 
to  leave  the  officers  and  be  absent  for  two  hours,  which 
would  have  given  him  ample  time  to  dispose  of  the  money 
he  said  he  had  paid  Rayson  and  to  pick  up  some  heroin 
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and  plant  it  under  the  railroad  sign  at  Budlong  and  Slau- 
son  Avenues,  in  Los  Angeles. 

On  these  facts  the  conviction  of  appellant  on  counts 
II  and  III  of  the  indictment  is  clearly  erroneous,  not  sus- 
tained by  any  competent  evidence  whatever,  and  certainly 
not  by  that  type  of  evidence  which  proved  his  guilt  be- 
yond a  reasonable  doubt,  which  the  government  had  to 
do  to  secure  his  conviction. 

Appellant  respectfully  contends  that  his  conviction 
should  be  reversed. 

Respectfully  submitted, 
Wm.  H.  Neblett, 

Attorney  for  Appellant. 


APPENDIX. 

Title  21,  U.  S.  C,  Section  174. 

Whoever  fraudulently  or  knowingly  imports  or  brings 
any  narcotic  drug  into  the  United  States  or  any  territory 
under  its  control  or  jurisdiction,  contrary  to  law,  or 
receives,  conceals,  buys,  sells,  or  in  any  manner  facilitates 
the  transportation,  concealment,  or  sale  of  any  such  nar- 
cotic drug  after  being  imported  or  brought  in,  knowing 
the  same  to  have  been  imported  contrary  to  law,  or 
conspires  to  commit  any  of  such  acts  in  violation  of  the 
laws  of  the  United  States,  shall  be  fined  not  more  than 
$2,000  and  imprisoned  not  less  than  two  or  more  than 
five  years.  For  a  second  oflfense,  the  oflfender  shall  be 
fined  not  more  than  $2,000  and  imprisoned  not  less  than 
five  or  more  than  ten  years.  For  a  third  or  subsequent 
ofifense,  the  offender  shall  be  fined  not  more  than  $2,000 
and  imprisoned  not  less  than  ten  or  more  than  twenty 
years.  Upon  conviction  for  a  second  or  subsequent  oflfense, 
the  imposition  or  execution  of  sentence  shall  not  be  sus- 
pended and  probation  shall  not  be  granted.  For  the 
purpose  of  this  subdivision,  an  oflfender  shall  be  considered 
a  second  or  subsequent  oflfender,  as  the  case  may  be,  if 
he  previously  has  been  convicted  of  any  oflfense  the 
penalty  for  which  is  provided  in  this  subdivision  or  in 
section  2557(b)(1)  of  Title  26,  or  if  he  previously  has 
been  convicted  of  any  oflfense  the  penalty  for  which 
was  provided  in  section  9,  chapter  1,  of  the  Act  of  De- 
cember 17,  1914  (38  Stat.  789),  as  amended;  sections 
171,  173  and  174-177  of  this  title;  section  12,  chapter 
553,  of  the  Act  of  August  2,  1937  (50  Stat.  556),  as 
amended;  or  sections  2557(b)(1)  or  2596  of  Title  26. 
After  conviction,  but  prior  to  pronouncement  of  sentence, 
the  court  shall  be  advised  by  the  United  States  attorney 
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whether  the  conviction  is  the  offender's  first  or  a  subse- 
quent offense.  If  it  is  not  a  first  offense,  the  United 
States  attorney  shall  file  an  information  setting  forth 
the  prior  convictions.  The  offender  shall  have  the  oppor- 
tunity in  open  court  to  afiirm  or  deny  that  he  is  identical 
with  the  person  previously  convicted.  If  he  denies  the 
identity,  sentence  shall  be  postponed  for  such  time  as  to 
permit  a  trial  before  a  jury  on  the  sole  issue  of  the 
offender's  identity  with  the  person  previously  convicted. 
If  the  offender  is  found  by  the  jury  to  be  the  person 
previously  convicted,  or  if  he  acknowledges  that  he  is 
such  person,  he  shall  be  sentenced  as  prescribed  in  this 
subdivision. 

Whenever  on  trial  for  a  violation  of  this  subdivision 
the  defendant  is  shown  to  have  or  to  have  had  possession 
of  the  narcotic  drug,  such  possession  shall  be  deemed 
sufficient  evidence  to  authorize  conviction  unless  the  de- 
fendant explains  the  possession  to  the  satisfaction  of 
the  jury. 

Title  47,  U.  S.  C,  Section  605. 

No  person  receiving  or  assisting  in  receiving,  or  trans- 
mitting, or  assisting  in  transmitting,  any  interstate  or 
foreign  communication  by  wire  or  radio  shall  divulge 
or  publish  the  existence,  contents,  substance,  purport, 
effect,  or  meaning  thereof,  except  through  authorized 
channels  of  transmission  or  reception,  to  any  person  other 
than  the  addressee,  his  agent,  or  attorney,  or  to  a  person 
employed  or  authorized  to  forward  such  communication 
to  its  destination,  or  to  proper  accounting  or  distributing 
officers  of  the  various  communicating  centers  over  which 
the  communication  may  be  passed,  or  to  the  master  of 
a  ship  under  whom  he  is  serving,   or  in  response  to  a 
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siibpcna  issued  by  a  court  of  competent  jurisdiction,  or 
on  demand  of  other  lawful  authority;  and  no  person  not 
being  authorized  by  the  sender  shall  intercept  any  com- 
munication and  divulg^e  or  publish  the  existence,  contents, 
substance,  purport,  effect,  or  meaning  of  such  intercepted 
communication  to  any  person;  and  no  person  not  being 
entitled  thereto  shall  receive  or  assist  in  receiving  any 
interstate  or  foreign  communication  by  wire  or  radio  and 
use  the  same  or  any  information  therein  contained  for 
his  own  benefit  or  for  the  benefit  of  another  not  entitled 
thereto;  and  no  person  having  received  such  intercepted 
communication  or  having  become  acquainted  with  the 
contents,  substance,  purport,  effect,  or  meaning  of  the 
same  or  any  part  thereof,  knowing  that  such  information 
was  so  obtained,  shall  divulge  or  publish  the  existence, 
contents,  substance,  purport,  effect,  or  meaning  of  the 
same  or  any  part  thereof,  or  use  the  same  or  any  infor- 
mation therein  contained  for  his  own  benefit  or  for  the 
benefit  of  another  not  entitled  thereto:  Provided,  That 
this  section  shall  not  apply  to  the  receiving,  divulging, 
publishing,  or  utilizing  the  contents  of  any  radio  communi- 
cation broadcast,  or  transmitted  by  amateurs  or  others 
for  the  use  of  the  general  public,  or  relating  to  ships  in 
distress. 
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Appellee. 


APPELLEE'S  BRIEF. 


I. 

Jurisdictional  Statement. 

This  is  an  appeal  from  a  Judgment  of  the  United  States 
District  Court  for  the  Southern  District  of  CaHfornia, 
which  adjudged  appellant  to  be  guilty  of  Counts  Two 
and  Three  of  an  Indictment  charging  him,  in  essence, 
with  unlawfully  receiving,  concealing  and  transporting, 
and  unlawfully  selling  a  narcotic  drug  in  violation  of  Sec- 
tion 174  of  Title  21,  United  States  Code  [R.  5,  11],  which 
judgment  imposed  upon  appellant  concurrent  three  year 
periods  of  imprisonment  and  a  fine  [R.  12]. 

The  violations  are  alleged  to  have  occurred  in  Los 
Angeles  County,  California,  within  the  Central  Division 
of  the  Southern  District  of  Cahfornia   [R.  5]. 

The  jurisdiction  of  the  District  Court  is  based  upon 
Section  3231  of  Title  18,  United  States  Code.  This  Court 
has  jurisdiction  to  entertain  this  appeal  and  to  review 
the  judgment  in  question  under  the  provisions  of  Sec- 
tions 1291  and  1294  of  Title  28,  United  States  Code. 
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II. 

Statement  of  the   Case. 

Appellant  and  his  co-defendant  Ollie  W.  Kelley,  who 
was  acquitted  after  trial,  were  indicted  on  November  16, 
1955  [R.  3-6].  Appellant  was  arraigned  and  entered  a 
plea  of  not  guilty  to  all  counts  of  the  indictment  on 
November  21,  1955  [R.  6],  waived  trial  by  jury  on  No- 
vember 29,  1955  [R.  7]  and  proceeded  that  day  to  trial 
[R.  15].  The  Court  rendered  its  decision  acquitting  co- 
defendant  Kelley  on  all  counts,  acquitting  appellant  on 
Count  One,  and  finding  appellant  guilty  on  Counts  Two 
and  Three  at  the  close  of  the  trial  on  December  1,  1955 
[R.  308,  325].       " 

At  the  close  of  the  Government's  case  in  chief  a  motion 
to  strike  evidence  theretofore  admitted  [R.  232]  and  a 
motion  for  acquittal  [R.  237]  were  made  on  behalf  of 
appellant.  The  trial  court  denied  both  motions  [R.  237, 
240].  The  appellant  thereafter  introduced  evidence  on 
his  own  behalf.  The  motion  for  acquittal  was  not  re- 
newed at  the  close  of  all  the  evidence  [R.  307,  et  seq.]. 

Imposition  of  sentence  was  set  for  December  19,  1955 
[R.  325] ;  a  motion  for  new  trial  was  filed  on  December 
6,  1955  [R.  10]  and  noticed  for  hearing  December  19, 
1955  [R.  9]. 

The  motion  for  new  trial  was  denied  [R.  12],  sentence 
was  imposed  [R.  12]  and  on  December  23,  1955,  appel- 
lant filed  his  Notice  of  Appeal  [R.  12]  followed  on  Feb- 
ruary 10,  1956  by  appellant's  statement  of  points  on 
appeal  [R.  326]. 
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III. 
Statement  of  Facts. 

On  a  chronological  basis,  the  facts  in  evidence  are  as 
follows : 

Fletcher,  who  had  been  involved  in  narcotics  trans- 
actions since  1940  |  R.  59]  and  who  had  been  twice  con- 
victed of  narcotic  violations  [R.  59-61],  was  released  from 
Folsom  Penitentiary  in  April  of  1953  [R.  75].  Fletcher 
had  known  appellant  and  Kelley  since  1953  and  had  prior 
narcotic  transactions  with  Kelley  [R.  76].  After  an  ar- 
rest in  February  of  1955  Fletcher  worked  with  federal 
and  county  officers  in  their  effort  to  apprehend  the  bigger 
peddlers  with  whom  he  had  formerly  been  dealing  [R. 
80-82,  170,  ct  seq.]. 

On  August  22,  1955  at  about  10:30  a.  m.  Fletcher 
contacted  Kelley  and  discussed  purchase  of  heroin.  It 
was  arranged  that  Fletcher  was  to  be  contacted  by  appel- 
lant later  [R.  20-23,  97].  When  no  contact  was  made, 
Fletcher  saw  Kelley  again  on  September  13,  1955,  gave 
Kelley  Federal  Agent  Richards'  home  telephone  number 
where  a  call  was  to  be  made  the  next  morning  [R.  26-28, 
102-103]. 

Fletcher  was  at  Agent  Richards'  house  the  morning  of 
September  14,  accompanied  by  other  officers  [R.  28,  137- 
138],  and  he  took  the  telephone  call  that  came  in  from 
appellant,  whose  voice  was  recognized  [R.  28-30].  Deputy 
Sheriff  Farrington  listened  to  this  call  (as  well  as  others 
made  that  day)  and  also  recognized  the  voice  of  Ray  son 
[R.  29,  36,  193,  217-222].  This  listening  by  Farrington 
was  accomplished  by  placing  his  ear  to  the  phone  along 
with  Fletcher   [R.  193]. 

During  this  telephone  call  the  first  meeting  was  set  up 
between  Fletcher  and  appellant  at  58th  Street  and  Hoover 
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for  some  15  minutes  later  [R.  32,  111,  et  seq.],  where 
they  actually  met,  moving  on  to  57th  Street  off  Hoover 
[R,  33-34].  Here  Fletcher  and  appellant  discussed  face  to 
face  a  sale  of  two  ounces  of  heroin  [R.  34,  114-115], 
being  then  under  the  observation  but  out  of  hearing  of 
several  of  the  officers  [R.  142,  287-288,  297].  Appellant 
advised  Fletcher  he  would  call  again  an  hour  later  [R.  35]. 

After  Fletcher  had  returned  to  Richards'  house  he  re- 
ceived a  second  and  third  call  from  appellant,  within 
minutes  of  each  other,  at  approximately  noon  of  the  same 
day  [R.  35,  142].  Farrington  again  listened  to  both  sides 
of  the  conversation  [R.  36,  144].  Delivery  of  the  $700.00 
purchase  price  was  arranged  to  take  place  within  15 
minutes  at  58th  Street  and  Main  [R.  37]  but  delivery  of 
the  drugs  was  put  off  until  6:30  p.  m.   [R.  36-37]. 

Fletcher  and  appellant  met  at  58th  and  Main  Streets 
where  $700.00  was  paid  to  appellant  [R.  39].  This  meet- 
ing was  observed  by  several  of  the  officers  [R.  145,  298]. 

At  6:30  p.  m.  on  September  14,  1955  appellant  again 
called  and  told  Fletcher  who  had  answered  the  telephone 
that  the  heroin  was  at  the  base  of  a  railroad  sign  at  Bud- 
long  and  Slauson  [R.  41-42,  146-147],  from  which  point 
it  was  actually  taken  by  Agent  Richards  [R.  43,  148]. 
Agent  Richards  listened  into  both  parties  on  this  telephone 
call  by  placing  his  ear  to  the  handset  [R.  147]. 

A  qualified  chemist  testified  the  contents  of  the  retrieved 
package  were  heroin  [R.  226-229]. 

Efforts  were  made,  commencing  September  22,  1955,  to 
consummate  a  second  sale,  but  this  apparently  fell  through 
when  the  supply  available  to  the  appellant  was  stolen  [R. 
46-48,  51-52,  164-165].  Meetings  had  occurred  between 
Fletcher  and  appellant  on  this  attempt  which  were  observed 
by  others  [R.  165-167]. 
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Kelley  admitted  seeing  Fletcher  on  two  occasions  during 
the  times  in  ([uestion,  l)ul  denied  lliat  lie  cooperated  in 
any  way  as  to  the  sale  of  narcotics   |R.  244-246]. 

Appellant  testified  he  liad  loaned  money  to  Fletcher 
in  the  latter  part  of  August  or  tlie  first  ])art  of  September 
and  that  it  was  repaid  at  4:00  p.  m.  on  September  14,  1955 
fR.  269-273]  at  a  meeting  at  56th  Street  and  Broadway 
I R.  272].  Appellant  denied  making  any  of  the  calls  of 
September  14  [R.  273,  279]  and  denied  the  meetings  with 
Fletcher  at  Hoover  and  58th  Street  and  at  58th  and  Main 
[R.  279-280],  saying  he  left  home  at  noon,  went  to  his 
place  of  business  and  returned  home  at  4:30  to  5:00  p.  m. 
fR.  279,  282-283],  the  meeting  with  Fletcher  being  at 
4:00  p.  m.  on  the  way  home.  This  testimony  was  contro- 
verted by  Sergeant  Landry  who  had  followed  appellant 
[R.  286-288],  by  Farrington  and  Richards  who  were  with 
Fletcher  continuously  until  5:00  p.  m.  [R.  205-206,  213, 
300-303]  and  by  the  testimony  of  all  witnesses  to  the 
earlier  meetings  and  telephone  calls. 

Although  all  the  telephone  conversations  made  to  Agent 
Richards'  house  on  September  14,  1955  were  recorded  [R. 
121-124,  203],  the  recordings  were  not  put  in  evidence, 
and  there  is  no  evidence  in  the  record  that  any  use  was 
ever  made  of  these  recordings  or  that  the  officers  acted 
in  response  to  them.  The  recording  was  done  by  attach- 
ing a  device  to  the  receiver  of  the  telephone  [R.  116,  203- 
204]  or  as  a  witness  stated, 

"There  was  some  clamp  that  was  attached  to  the 
receiver  and  then  it  was  recorded"   [R.  203]. 

Certain  of  the  officers  were  listening  in  at  the  same  time 
[R.  116,  203],  as  heretofore  shown. 


IV. 

Argument. 

A.  Appellant  Failed  to  Renew  His  Motion  for  Acquittal  at 
the  Close  of  All  Evidence,  Thereby  Waiving  His  Right 
to  Have  Reviewed  the  Adverse  Ruling  of  the  Trial  Court. 

Appellant's  specifications  of  error  numbers  5,  6,  7  and 

8,   insofar   as   the   latter   deals   with   insufficiency   of   the 

evidence,  are  not  reviewable  on  appeal.     Appellant  waived 

his  rights  to  object  to  the  trial  court's  denial  of  the  motion 

for  acquittal  made  at  the  close  of  the  Government's  case 

in  chief  by  putting  in  evidence  of  his  own  and  failing  to 

renew  this  motion  at  the  close  of  all  the  evidence  in  the 

case. 

Mosca  V.  United  States,  174  F.  2d  448,  450-451 
(9th  Cir.,  1949) ; 

Malatkofski  v.  United  States,  179  F.  2d  905,  910 
(1st  Cir.,  1950); 

United  States  v.  Powell,  155  F.  2d  184  (7th  Cir., 
1946) ; 

Leehy  v.  United  States,  192  F.  2d  331,  333  (8th 
Cir.,  1951). 

B.  Conflicts  of  Fact  and  Credibility  of  Witnesses  Are  to  Be 

Decided  by  the  Trial  Court. 

It  is  well  settled  that  an  appellate  court  will  not  review 
questions  of  fact  nor  weigh  evidence  where  there  is  any 
substantial  and  competent  evidence  to  support  a  finding  of 
guilt.  On  review  the  appellate  court  will  consider  the 
evidence   and   all    the    inferences    which   may    reasonably 
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be  drawn  therefrom    from   the  asi)cct  most   favorable  to 

supporting'  the  fmdings  of  the  court  below. 

Woodward  Laboratories  Inc.,  ct  al.  v.  United 
States,  198  F.  2d  995.  998  (9th  Cir.,  1952); 

Pasadena  Research  Laboratories  v.  United  States, 
169  F.  2d  375,  380  (9th  Cir.,  1948),  cert.  den. 
335  U.  S.  853. 

And  the  foregoing  is  equally  applicable  to   a  trial   to 

the  court  without  a  jury. 

Penosi  v.  United  States,  206  F.  2d  529,  530  (9th 
Cir.,  1953) ; 

C-O-TWO  Fire  Equipment  Co.  v.  United  States, 
197  F.  2d  489,  491  (9th  Cir.,  1952),  cert.  den. 
344  U.  S.  892; 

United  States  v.  Empire  Packing  Company,  174  F. 
2d  16  (7th  Cir.,  1949),  cert.  den.  337  U.  S.  959. 

The  trial  court  was  of  the  opinion  the  case  turned  on 
the  credibility  of  the  witnesses  [R.  307]  and  it  is  clear  the 
court  below  did  not  believe  the  story  told  by  appellant  [R. 
316,  319-321].  CredibiHty  of  witnesses  and  the  weight 
to  be  given  their  testimony  are  for  the  trier  of  the  facts. 
Stoppelli  V.  United  States,  183  F.  2d  391,  394  (9th 

Cir.,  1950),  cert.  den.  71  S.  Ct.  88; 
Norfolk  V.  McKenzie,   116  F.   2d  632,  635    (6th 
Cir.,  1941). 

C.    There  Was  Substantial   Evidence   to   Support  the  Judg- 
ment of  Conviction. 

The  finding  of  guilt  by  the  court  was  amply  supported 
by  the  evidence. 

The  key  evidence  the  Government  relies  on  is  as  fol- 
lows:   During  the  morning  telephone  call  of   September 


14,  1955,  Fletcher  told  appellant  he  wanted  to  get  two 
ounces  of  ''stuff"  and  set  up  a  meeting  at  58th  Street  and 
Hoover  [R.  32,  218-219].  In  the  course  of  that  meeting, 
Fletcher  stated  to  appellant  he  wanted  to  get  two  ounces 
of  ''stuff".  Appellant  stated  the  price  would  be  $350.00 
per  ounce  for  one  or  two  ounces  or  $275.00  per  ounce  for 
more  than  two  ounces  [R.  34-35,  114-115].  Appellant 
also  stated  he  would  call  back  in  an  hour  [R.  35]. 

In  the  two  calls  at  noon  of  September  14,  appellant 
stated  the  earliest  he  could  take  care  of  the  business  was 
at  6:30  p.  m.  Fletcher  stated  he  wanted  to  get  rid  of 
the  money  and  appellant  agreed  to  take  it  then  [R.  36-37, 
220-221].  At  approximately  12:30  to  1 :00  p.  m.  Fletcher 
met  Rayson  at  58th  and  Main  and  paid  him  $700.00  [R. 
39]. 

Later,  at  about  6:30  p.  m.  appellant  called  again  and 
stated  the  package  was  at  the  base  of  a  particular  railroad 
sign  and  to  pick  it  up  [R.  41-42,  147]. 

The  "stuff"  referred  to  in  these  conversations  was 
heroin  [R.  60]  and  the  package  found  as  directed  con- 
tained 2  ounces  and  82  grains  of  heroin  [R.  43,  148, 
226-229]. 

A  reasonable  inference,  rather  a  compelling  deduction 
from  the  foregoing,  is  that  appellant  placed  the  narcotic  at 
the  base  of  the  railroad  sign,  thereby  both  transporting 
and  concealing  a  narcotic.  Appellant,  after  having  re- 
ceived the  purchase  price  and  having  delivered  or  aided 
in  the  delivery  of  the  narcotics,  regardless  of  how  in- 
directly, was  properly  found  guilty  of  selling  such  narcotic. 

Furthermore  if  the  finding  of  guilt  be  sustained  as  to 
either  of  the  counts  the  judgment  must  be  affirmed  where 
the  sentences  imposed  are  to  run  concurrently. 
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See: 

Doaii  V.   United  States,  202  F.  2d  ()74,  G7F>  COth 
Cir.,  1953); 

Lozvdcn  V.    United  States,    187   F.    2d   484    (9th 
Cir.,  1951); 

Dandger  v.  United  States,  161  F.  2d  299,  300  (9th 
Cir.,  1947). 

In  considering  the  sufficiency  of  the  evidence,  appellee 
would  point  out  to  the  Court  that  certain  of  the  con- 
tentions of  the  appellant  are  not  supported  by  the  record. 
The  representation  made  at  the  top  of  page  5  of  appel- 
lant's brief  that  Fletcher  paid  the  $700.00  to  appellant 
at  the  first  meeting  on  September  14  is  incorrect  [R.  34, 
37-39,  112-115,  117-118]. 

The  further  representation  on  said  page  that  Rayson 
(appellant)  admitted  he  met  Fletcher  at  the  appointed 
place  to  receive  repayment  of  the  loan  is  also  incorrect. 
Rayson  denied  such  meeting  [R.  279-280],  stating  the 
repayment  was  made  at  another  time  and  at  another  place 
[R.  271-272,  280]. 

This  same  error  is  repeated  in  appellant's  brief  in  the 
last  part  of  the  first  paragraph  on  page  13. 

Appellant's  further  contention  at  this  last  point  that 
"any  hypothesis  consistent  with  innocence  overrides  one 
that  is  consistent  with  guilt,"  even  if  correct,  is  not  appli- 
cable to  this  case  because  it  is  for  the  trier  of  the  fact 
to  determine  what  inferences  should  be  drawn  from  the 
evidence  and  whether  they  are  equally  consistent  with 
innocence  and  guilt,  Stoppelli  case,  supra,  at  page  393. 
Furthermore  in  this  record  there  is  direct  evidence  of 
the  negotiations  for  sale  and  payment  of  the  purchase 
price  to  appellant,  for  which  inferences  need  not  be  drawn. 
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D.  The  Trial  Court  Did  Not  Err  in  the  Admission  of  Evi- 
dence nor  in  the  Denial  of  Appellant's  Motion  to  Strike 
Evidence.  (Appellant's  Specifications  of  Error  Num- 
bered 1,  2,  3  and  4.) 

Fletcher  testified  he  had  previously  had  numerous  tele- 
phone calls  with  appellant  [R.  29]  a  fact  not  denied  by 
appellant,  and  that  appellant's  voice  was  recognized  [R.  28, 
30,  35,  41]  as  to  each  of  the  calls.  Although  counsel 
objected  initially  [R.  29]  that  no  foundation  was  laid 
for  such  recognition,  there  was  thereafter  no  objection 
made.  Farrington  also  identified  appellant  as  making  the 
calls  [R.  217-218]  without  objection  to  such  identifica- 
tion [R.  218]. 

Appellant's  further  objection  to  the  admission  of  evi- 
dence appears  to  be  that  testimony  of  the  telephone  con- 
versations is  incompetent  because  there  was  an  inter- 
ception and  publication  of  a  wire  communication  within 
the  proscription  of  the  Federal  Communications  Act,  par- 
ticularly Title  47,  United  States  Code,  Section  605,  or  an 
invasion  of  the  Constitutional  rights  of  the  appellant. 

An  unlawful  interception  of  a  telephone  communication 
does  not  amount  to  a  search  or  seizure  prohibited  by  the 
Constitution. 

Olmstead  v.  United  States,  277  U.  S.  438  (1928) ; 

Goldstein  v.    United  States,  316  U.   S.    114,    120 
(1941); 

Goldman  v.    United  States,   316   U.    S.    129,    135 
(1941). 

Although  appellant  repeatedly  asserts  there  is  evidence 
of  'Vire  tapping"  in  this  case,  the  record  does  not  so 
show.  There  were  persons,  other  than  the  parties  con- 
versing, listening  with  their  ears  to  the  receiver  [R.  29, 
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36,  144,  147,  193,  217-222]  and  there  were  recordings 
made  at  tlie  receiver  end  [R.  121-134].  All  the  evidence 
on  the  nature  of  the  connection  of  the  recorder  to  the 
telephone  is  contained  in  the  record  at  paj^es  116  and  203- 
204. 

There  is  therefore  no  evidence  of  "wire  tappinj^^"  such 
as  considered  in  Nardonc  v.  United  Slates,  302  U.  S.  379 
(1937). 

Furthermore  the  entire  record  clearly  shows  from  a  care- 
ful reading-  that  the  officers  acted  on  what  Fletcher  told 
them  of  the  conversations  or  what  they  themselves  over- 
heard, e.  (J.,  R.  194,  197-198,  201-202.  There  is  no 
showing  whatsoever  that  the  officers  acted  in  response  to 
what  had  been  recorded.  The  rule  of  the  second  Nardonc 
case  is  therefore  not  applicable. 

Nardonc  v.  United  States,  308  U.  S.  338  (1939). 

In  all  events  two  propositions  fully  answer  appellant. 
First,  there  was  not  a  publication  within  the  meaning  of 
the  Communications  Act.  In  this  respect  the  Government 
did  not  offer  the  recordings  of  the  telephone  conversa- 
tions, and  cases  such  as  those  immediately  following  are 
inapplicable. 

For  example  in  United  States  v.  Stephenson,  121  Fed. 
Supp.  274  (D.  C.  D.  C,  1954),  the  Court  held  that  the 
telephone  call  was  intercepted  where  the  wires  of  the 
recorder  were  introduced  into  the  box  of  the  telephone 
and  further  held  that  the  recordings  and  transcript  could 
not  be  used.  The  Court  did  not  hold  that  either  party 
to  the  conversation  was  barred  from  testifying. 

In  United  States  v.  Polakoff,  112  F.  2d  888  (2nd  Cir., 
1940),  the  case  was  reversed  because  the  recordings  w-ere 
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introduced  in  evidence    (see   p.   890).      See   further   dis- 
cussion of  this  case  below. 

Secondly,  listening  to  a  conversation  on  the  telephone 
at  the  end  of  one  of  the  parties  to  the  call,  or  recording 
such  conversation  from  such  location,  when  done  with 
the  knowledge  and  consent  of  that  party,  are  not  inter- 
ceptions within  the  meaning  of  the  Communications  Act. 

In  Goldman  V.  United  States  (1941),  316  U.  S.  129,  the 
Supreme  Court  held  that  overheard  conversations  on  the 
telephone,  acquired  by  use  of  a  detectograph  in  an  adja- 
cent room,  were  not  ''interceptions"  within  the  meaning 
of  the  statute  and  were  admissible  in  evidence. 

Where  police  overheard  a  telephone  conversation  by  lis- 
tening at  the  end  of  an  informant,  their  testimony  was 
held  competent  because  there  was  no  "interception"  as 
defined  by  the  Supreme  Court. 

United  States  v.  Pierce  (N.  D.  Ohio,  1954),  124 
Fed.  Supp.  264;  affirmed  per  curiam  in  Pierce 
V.  United  States,  224  F.  2d  281  (6th  Cir.,  1955). 

To  the  same  effect,  where  listener  placed  his  ear  to 
the  receiver  with  the  consent  of  the  party  at  that  end 
of  the  conversation,  see 

United  States  v.  Bookie,  229  F.  2d  130,  132  (7th 
Cir.,  1956). 

In  a  recent  case  reviewing  prior  decisions  on  this  sub- 
ject, where  officers  listened  in  on  extensions,  their  testi- 
mony was  held  to  be  properly  admitted. 

Flanders  v.  United  States,  222  F.  2d  163  (6th 
Cir.,  1955). 
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Listening  on  an  extension  with  the  consent  and  knowl- 
edge of  one  of  the  parties  is  not  an  interception  within 
the  meaning  of  the  statute. 

United  States  v.  White,  228  F.  2d  832,  834-835 
(7th  Cir.,  1956). 

In  another  recent  case,  decided  by  the  Supreme  Court  of 
CaHfornia,  In  Bank,  the  Court  held  that  recording  a  tele- 
phone conversation  by  means  of  an  induction  coil  and 
recorder  at  one  end  of  the  call  is  not  an  interception  within 
the  meaning  of  Title  47,  United  States  Code,  Section 
605. 

People  V.  Mallotte,  292  P.  2d  517,  519-520  (Calif. 
Sup.  Ct.,  1956). 

Decisions  which  appear  to  be  contra  to  those  discussed 
above  have  generally  been  criticized  and  rejected.  The 
Polakoff  case,  supra,  for  example,  has  a  strong  dissent 
by  Clark,  Circuit  Judge,  and  one  of  the  concurring  judges 
(Chase)  in  a  subsequent  case  felt  that  Polakoff  had  been 
overruled  by  the  Supreme  Court's  decision  in  the  Goldman 
case,  supra.  (See  Chase's  opinion  in  Reitmeister  v.  Reit- 
meister,  162  F.  2d  691,  at  697,  and  Clark's  concurrence 
at  page  698.  See  also  the  Flanders  case,  supra,  at  page 
166,  and  the  Bookie  case,  supra,  at  page  132,  where  Pola- 
koff is  discussed  but  not  followed.) 

Appellant  cites  a  recent  decision  of  this  Court  as  au- 
thority for  deciding  the  instant  case;  namely: 

United  States  v.  Sugden,  226  F.  2d  281  (9th  Cir., 
1955),  cert,  granted  in  Sugden  v.  United  States, 
250  U.  S.  952  and  affirmed  per  curiam  in  351 
U.  S.  916. 

This  was  a  case  involving  government  agents  testifying 
to  broadcasts  by  radio  which  had  been  heard  by  them  at  a 
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radio  separate  and  distinct  from  the  sets  used  by  the 
parties  to  the  broadcast  and  which  were  heard  by  such 
agents  without  the  knowledge  or  consent  of  any  of  the 
parties  to  such  broadcasts. 

This  Court  itself  alluded  to  possible  distinctions  be- 
tween interceptions  of  radio  communications  and  of  wire 
communications.  (See  footnote  2  of  the  decision  p.  284 
and  comment  on  knowledge  and  consent  on  p.  285.)  It 
is  submitted  the  Sitgden  case  is  not  parallel  with  either 
the  facts  or  the  law  of  the  present  case.  Had  the  agents 
in  the  Siigden  case  overheard  the  transmitted  messages  by 
listening  at  the  radio  of  the  receiver,  with  his  permission, 
the  facts  would  be  comparable  to  the  case  at  bar,  and, 
as  this  Court  has  indicated  in  its  opinion,  there  would 
then  have  been  no  "interception"  involved  and  the  evi- 
dence of  what  was  heard  would  be  admissible. 

V. 

Conclusions. 

Appellant  did  not  preserve  his  right  to  have  the  suffi- 
ciency of  the  evidence  reviewed,  but  even  considering  this 
question  on  its  merits,  the  appellate  court  should  view 
the  evidence  in  the  light  most  favorable  to  upholding  the 
decision  of  the  trial  court  and,  on  this  basis,  there  is  evi- 
dence, inferentially,  that  appellant  transported  and  con- 
cealed a  narcotic  and  direct  evidence  as  to  the  sale,  in 
that  he  accepted  the  purchase  price  and  aided  in  the  de- 
livery of  such  narcotic. 
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The  evidence  admitted  rekitivc  to  the  telephone  conver- 
sations was  competent  because  the  "means  of  communica- 
tion" was  not  interfered  with  and  Hstening  at  one  end 
of  a  conversation,  with  the  consent  and  knowledge  of  the 
party  at  that  end,  is  not  an  "interception"  prohibited  by 
the  Communications  Act 

The  Government  respectfully  submits  that  the  judgment 
of  the  District  Court  should  be  affirmed. 

Respectfully  submitted, 

Laughlin  E.  Waters, 
United  States  Attorney, 

Louis  Lee  Abbott, 

Assistant  U.  S.  Attorney, 
Chief,  Criminal  Division, 

,  Robert  John  Jensen, 

P  Assistant  U.  S.  Attorney, 

Attorneys  for  Appellee,   United 
States  of  America. 
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No.  15021 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Eugene  Rayson, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


APPELLANT'S   REPLY   BRIEF. 


ARGUMENT. 

I. 

This  Court  May  Correct  Plain  Error. 

The  appellee's  brief  does  not  try  to  meet  the  points 
raised  by  appellant  for  a  reversal  of  his  conviction.  The 
appellee  urges  that  the  conviction  of  Rayson  on  counts 
II  and  III  of  the  indictment  be  affirmed  on  technical 
procedural   grounds. 

We  are  not  here  concerned  with  technicalities.  The 
point  made  by  appellant  is  that  the  finding  that  appellant 
was  guilty  under  counts  II  and  III  of  the  indictment  is 
clearly  erroneous,  as  there  is  no  competent  evidence  or, 
in  fact,  any  evidence  at  all  to  show  that  appellant  Rayson 
ever   received,    concealed,    transported    or    facilitated    the 


concealment  or  transportation  of  a  narcotic  drug,  or  ever 
sold  or  facilitated  the  sale  of  a  Narcotic  drug  to  Norman 
Fletcher. 

Furthermore,  this  Court  may  reverse  appellant's  con- 
viction under  its  power  to  correct  "plain  error." 
Fed.   Rules   Crim.    Proc,    Rule   52(b); 

Din  V.  United  States  (C.  A.  9,  Mar.  2,  1956),  232 
F.  2d  283. 

Also,  in  Mosca  v.  United  States  (9th  Cir.,  1949),  174 
F.  2d  448,  cited  by  appellee  (Br.  p.  6),  this  Court  merely 
said  that  the  motion  for  acquittal  "need  not  be  considered. 
However,  we  have  considered  it  and  find  no  merit  in  it." 
(P.   451.) 

II. 

United  States  v.   Sugden   (C.   A.   9,   Nov.    10,    1955) 
Applies  to  This  Case. 

As  has  been  pointed  out  in  appellant's  opening  brief 
(p.  12)  in  the  opinion  in  United  States  v.  Sugden,  supra, 
this  Court  stated  the  rule  applicable  to  the  case  at  bar. 

In  that  case  the  agent  of  the  Federal  Communications 
System  merely  listened  to  the  radio  messages  broadcast 
by  the  defendants.  In  the  case  at  bar  the  officers  listened 
to  and  recorded  the  telephone  conversations  at  the  re- 
ceiver of  the  telephone. 

Appellee  relies  on  United  States  v.  Pierce  (N.  D.  Ohio), 
124  Fed.  Supp.  264,  affirmed  224  F.  2d  281  (C.  A.  6,  June 
15,   1955). 

United  States  v.  Bookie  (C.  A.  7,  Jan.  12,  1956), 

229  F.  2d  130; 
Flanders  v.  United  States  (C.  A.  6,  Apr.  26,  1955), 

222  F.  2d  163;  and 
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United  States  v.  White  (C.  A.  7,  Jan.  6,   1956), 
228  F.  2d  832.    (Br.  pp.  12-13.) 

The  Supreme  Court  of  the  United  States,  on  April 
30,  1956,  affirmed  the  judp^ment  in  United  States  7'. 
Sugden  (76  S.  Ct.  709).  This  is  the  equivalent  of 
adopting  the  decision  and  reasoning  of  this  Court  in  that 
case.  Consequently,  the  cases,  supra,  relied  upon  by 
appellee,  having  been  decided  prior  to  April  30,  1956, 
are  no  longer  authority  and  are  of  no  consequence. 

III. 

There  Is  No  Evidence  Supporting  the  Finding  That 
Appellant,  Rayson,  Was  Guilty. 

As  has  been  pointed  out  in  appellant's  opening  brief, 
Fletcher,  immediately  after  he  was  supposed  to  have  paid 
$700.00  to  appellant  Rayson,  left  the  officers  and  was 
absent  for  two  hours,  which  would  have  given  him  ample 
time  to  dispose  of  the  money  he  said  he  had  paid  Rayson 
and  to  pick  up  some  heroin  and  plant  it  under  the  railroad 
sign  at  Budlong  and  Slauson  Avenues  in  Los  Angeles 
(Br.  pp.  13-14). 

There  is  absolutely  no  evidence  in  this  case  that  appel- 
lant Rayson  had  anything  to  do  with  the  delivery  of  any 
heroin  to  the  railroad  sign,  or  that  he  ever  had  any 
heroin  in  his  possession. 

As  appears  in  appellant's  opening  brief  (p.  1),  appel- 
lant Rayson  and  one  OUie  W.  Kelley  were  indicted. 
Count  I  of  the  indictment  charging  defendants  Rayson 
and  Kelley  with  conspiring  to  possess,  sell  and  conceal 
narcotics.  The  Court  found  Kelley  not  guilty  on  all  three 
counts,  found  appellant  Rayson  not  guilty  on  the  con- 
spiracy count,   but  guilty   on   counts   II   and   III   which 


charged  the  defendants  with  unlawful  receipt,  transpor- 
tation and  concealment  of  heroin,  and  with  unlawfully 
selling  and  facilitating  the  sale  of  heroin  to  one  Norman 
Fletcher  (Br.  pp.  1-2). 

The  alleged  conversations  between  appellant  Rayson  and 
Fletcher  over  the  telephone  as  to  where  the  heroin  was 
going  to  be  put,  and  the  other  alleged  conversations  with 
Fletcher  over  the  telephone,  and  even  the  alleged  payment 
of  the  money  for  the  heroin,  are  not  sufficient  to  support 
a  conviction  of  appellant  Rayson  on  either  count  II  or 
count  III,  which  charged  unlawful  receipt,  transportation, 
concealment,  sale  and  faciHtating  the  sale  of  heroin. 
There  is  no  evidence  whatsoever  that  appellant  Rayson 
delivered  any  heroin  to  any  person  in  any  manner.  The 
implied  finding  that  appellant  Rayson  put  the  heroin 
under  the  railroad  sign  is  based  upon  pure  conjecture, 
and  there  is  no  support  in  the  evidence  for  such  implied 
finding. 

If  the  defendants  had  been  found  guilty  of  a  conspiracy 
under  count  I  of  the  indictment  it  might  have  been 
argued  that  the  evidence  as  to  the  alleged  telephone 
conversations  and  other  activities  of  the  defendants  would 
have  sustained  the  conviction  of  a  conspiracy,  because  in 
such  case  they  could  have  been  construed  as  overt  acts 
in  the  conspiracy.  However,  such  evidence  does  not  show 
a  violation  of  either  of  the  statutes  alleged  in  counts  II 
and  III  of  the  indictment. 

Appellant  Rayson  respectfully  contends  that  his  convic- 
tion should  be  reversed. 

Respectfully  submitted, 
Wm.  H.  Neblett, 

Attorney  for  Appellant. 


